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CASES 

AS6UED  AIID  DETERMINED 

BlS'IPI&lSSaiS    (SCDigriBV 

OV  THE 

STATE    OF    NEW-YORK, 

IN  OCTOBER  TERM,  184a 


[CmOkmedfrom  Volume  Five.] 


Dodge  and  M'Clure  vs,  Sheldon. 

Tlw  leeond  sectbo  of  the  bankrapt  act  of  1841 ,  declaring;  certain  tmufen  of 
property  void,  renders  them  so  only  as  to  persons  claiming  in  yirtae  of  proceed, 
ings  under  the  act. 

Error  to  the  Onondaga  common  pleas.  Dodge  and  M'Clure 
brought  replevin  in  the  court  below  for  property  assigned  to  them 
by  one  Morris  in  trust  for  creditors.  The  assignment,  which 
bore  date  March  19th,  1842,  gave  preferences  to  certain  persons 
to  whom  Morris  was  indebted,  over  his  general  creditors,  and 
was  made  in  contemplation  of  bankruptcy.  The  defendant 
was  a  deputy  sheriff,  and  seized  the  property  in  question  under 
aji. /a.  It  clearly  appeared  that  the  assignment  was  valid 
within  the  laws  of  this  state,  though  declared  void  by  the  second 
section  of  the  act  of  congress  relating  to  bankruptcy,  passed  in 
August  1841.  The  court  below  charged  the  jmy  that  the  as- 
signment, being  declared  void  by  the  bankrupt  law,  was  invalid 
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10  CASES  IN  THE  SUPREME  COURT. 

Johnson  v.  Coinptcck. 

as  against  creditors,  and  that  the  defendant  was  therefore  enti- 
tled to  recover.  EJxception.  Verdict  and  judgment  in  &vor  of 
the  defendant.    The  plaintiffs  sued  out  a  writ  of  error. 

W.  Porter  Jan.  for  the  plaintife  in  error. 

E.  D.  Smithy  for  the  defendant  in  error. 

Per  Curiam.  The  assignment  was  not  void  within  our 
statute  for  the  protection  of  creditors  against  fraudulent  transfers, 
but  only  as  to  persons  claiming  in  virtue  of  proceedings  under 
the  bankrupt  act.  Here  it  does  not  even  appear  that  such  pro- 
ceedings have  been  instituted. 

Judgment  reversed. 


Johnson  vs,  Comstogk. 

"Rie^tn!^  of  a  declaration  is  not  the  commencement  of  a  suit,  but  the  commence, 
ment  dates  from  the  time  of  actual  9ervice  upon  the  defendant. 

Accordingly,  where  the  declaration  .was  filed  and  a  copy  delivered  to  a  person  to 
be  served  on  the  2d  of  June,  but  no  service  was  made  untU  the  8th  of  the  same 
month,  and  on  tlie  7th  the  defendant  purchased  a  note  against  the  plaintiff;  held, 
that  the  note  belonged  to  the  defendant  when  the  suit  was  commenced,  and 
therefore  might  be  set  off. 

The  cases  of  Retan  v.  Drew,  (19  Wend.  301,)  Hanmery,  WtUey,  (17  id,  91,)  and 
EdmofuUUme  v.  7*AomAm,  (15  id.  554,)  explained. 

Error  to  the  Otsego  common  pleas.  Comstock  sued  Johnson 
in  the  court  below,  and  gave  in  evidence  two  promissory  notes 
made  by  the  defendant  on  which  there  was  due  $67,34.  The 
defendant  under  a  notice  of  set-off  gave  in  evidence  a  promisso- 
ry note  made  by  the  plaintiff,  payable  to  one  Dean  or  bearer,  on 
which  there  was  due  $60,37.  The  action  was  conmienced  by 
the  filing  and  service  of  a  declaration.  The  declaration  was 
iSled  and  a  rule  to  plead  entered  on  the  second  daly  of  June,  1838, 
and  on  the  same  day  a  copy  of  Ihe  declaration  was  delivered  to 
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one  Harrington  to  serve  on  the  defendant.  On  the  seventh  day 
of  June,  at  ten  o'clock  in  the  evening,  the  defendant  purchased 
the  note  which  he  proposed  to  set  off;  and  on  the  next  day  af- 
terwards, in  the  morning,  the  declaration  was  served.  The  court 
decided  that  the  suit  was  commenced  before  the  defendant  pur- 
chased t!ie  note,  and  on  that  ground  rejected  the  set-off  The 
defendant  excepted.  Verdict  and  judgment  in  favor  of  the  plain- 
tiff for  the  full  amount  of  his  demand.  The  defendant  blrought 
error. 

J.  A.  Spencer,  for  the  plaintiff  in  error. 

O.  B.  Matteson,  for  the  defendant  in  error. 

By  the  Court,  Bronson,  J.  The  right  to  set  off  exists  where 
the  demand  belonged  to  the  defendant  at  the  time  of  the  com- 
mencement of  the  suit.  (2  i?.  S.  354,  §  18.)  A  suit  may  be 
commenced  by  filing  a  declaration  in  the  proper  office,  entering 
a  rule  to  plead,  and  serving  a  copy  of  the  declaration  and  no- 
tice of  the  rule  personally  on  the  defendant.  {Id.  p.  347,  §  1.) 
All  of  these  things  must  be  done  before  the  suit  is  commenced. 
[Edmondstone  v.  Thomson,  15  Wend.  554.)  The  rule  to 
plead  is  no  longer  necessary ;  {Stat,  1840,  /?.  333,  §  14  ;)  but  it 
was  required  at  the  time  this  suit  was  brought.  The  remark 
which  fell  from  me  in  Hanmer  v.  Wilsey,  (17  Wend.  91,)  that 
"  the  suit  was  actually  commenced,"  although  the  declaration 
had  not  been  served^  was  qualified  by  what  inmiediately  follow- 
ed, and  was  not  material  to  the  decision  of  the  cause,  as  was  re- 
marked on  that  occasion.  It  is  said  that  the  decision  in  Edr 
mondstone  v.  Thomson  turned  on  the  wording  of  the  statute  of 
limitations ;  (2  A.  S.  299,  §  38 ;)  but  that  is  a  mistake.  The 
decision  was  put  upon  the  broad  ground  that  the  suit  was  not 
commenced  until  the  declaration  had  been  actually  served  on 
the  defendant.  The  case  of  Carpenter  v.  BtUterfield,  (3  John, 
Cos,  145,)  only  decides  that  where  the  plaintiff  proceeds  by 
capias,  the  suit  is  commenced  when  the  writ  is  dehvered  to  the 
proper  officer.    But  that  is  no  longer  the  general  rule.    Service, 
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as  well  as  the  issuing  of  the  capias,  is  now  necessary  to  the 
commencement  of  a  suit,  (2  R.  S.  347,  §  1,)  except  where  the 
question  is  upon  the  statute  of  limitations.    {Id.  299,  §  38.) 

After  the  plaintiff  has  retained  an  attorney,  who  has  filed  a 
declaration,  and  is  proceeding  with  diligence  to  have  it  served, 
a  tender  of  the  debt  only  will  not  be  sufficient.  The  defendant 
must  also  pay  such  costs  as  have«accrued.  {Retan  v.  Drew,  19 
Wend.  304.)  I  doubt  not  that  we  should  have  held  the  same 
if  the  plaintiff  had  done  no  more  than  to  retain  the  attorney. 
But  a  tender  before  suit  commenced,  {see  2  JR.  S.  553,  §  20  to  23,) 
has  not  been  regulated  by  statute.  The  legislature  has  given 
the  rule  for  the  case  in  hand,  and  it  must  be  followed. 

Judgment  reversed. 


Early  vs..  Reed  &  Reed,  impleaded  &c. 

Though  it  i!])peai:ed  that  each  of  two  partnera  had  repeatedly,  with  the  knowledge 
and  assent  of  the  other,  endorsed  accommodation  notes  in  the  firm  name ;  held^ 
not  tfufficient  evidence  that  either  of  them  was  authorized  to  sign  the  firm  name 
to  a  note  as  maker  and  sitrrfij. 

Assumpsit,  tried  at  the  Rensselaer  circuit,  in  May,  1843,  be- 
fore CusHMAN,  C.  Judge.  The  action  was  brought  to  recover  on 
a  promissory  note,  purporting  to  be  signed  by  Hull  as  principal, 
and  the  firm  of  L.  V.  (k  J.  B.  Reed  as  surely.  Hull  suflfered  a 
default  to  be  entered  against  him,  and  the  Reeds  defended.  On 
the  trial  it  was  admitted  that  Leonard  V.  Reed  and  John  B. 
Reed  composed  the  firm  of  L.  V.  <k  J.  B.  Reed ;  that  the  firm 
name  was  subscribed  to  the  note  in  question  by  Leonard  V. 
Reed ;  and  that,  previous  to  the  giving  of  the  note,  each  of  the 
Reeds  had  repeatedly,  with  the  knowledge  and  assent  of  the 
other,  endorsed  the  name  of  their  firm  on  promissory  notes  for 
the  accommodation  of  the  drawers  thereof.  The  defendants  ob- 
jected that  these  facts  did  not  show  an  authority  on  the  part  of 
Leonard  Y.  Reed  to  bind  his  co-partner  as  maker  of  an  accom- 
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modation  note ;  but  the  judge  ovemiled  the  objection,  and  di- 
rected a  verdict  in  fiivor  of  the  plaintiff.  A  motion  was  now 
made  in  behalf  of  the  defendants  for  a  new  trial,  on  a  bill  of 
exceptions. 

C.  L  Tracy  J  for  the  defendants. 

X  A.  MUlard,  for  the  plaintiff. 

By  the  Court,  Cowen,  J.    The  Reeds  being  co-partners,  had 
each  repeatedly  endorsed  the  name  of  their  firm  on  accommo- 
dation notes,  with  the  knowledge  and  assent  of  the  other.    The 
judge  decided  that  the  authority  thence  inferrible  extended  to 
the  act  oi  signing  the  firm  name  to  such  paper,  as  surety. 

Had  the  endorsements  been  accompanied  with  a  waiver  of 
presentment  and  notice,  they  would  have  been  the  same  in  le- 
gal effect  as  making  a  note ;  and  the  proof  of  such  endorsements 
would  have  warranted  the  inference  drawn  by  the  judge. 
{Commercial  Bank  of  Lake  Erie  v.  Norton,  1  Hill,  501,  604.) 
but  the  admission  made  at  the  trial  stops  with  the  general  word 
endorsements.    This  imports  no  more  than  conditional  obliga- 
tions.   The  act  of  making  a  note  imposes  an  absolute  one. 
Suppose  a  written  power  to  endorse :  I  do  not  think  it  would 
warrant  making  or  accepting,  or  even  waiving  the  proper  steps 
to  charge  the  principal,  which,  in  the  commercial  world,  are 
justly  deemed  a  substantial  benefit  to  the  endorser.    I  am  oif  the 
opinion  that  no  broader  power  was  inferrible  from  the  repeated 
acts  of  endorsement 

New  trial  granted, 


y' 
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Delaplaine  and  Delaplaine  vs,  Hitchcock. 

A  judgment  having  been  entered  up  on  bond  and  warrant  of  attorney  for  a  debt 
secured  by  mortgage  of  lands,  the  creditor  caused  execution  to  be  issued  with, 
out  the  endorsement  required  by  2  jR.  S,  368,  $§  31,  2,  and  the  lands  were  sold 
and  bid  in  by  a  third  person.  Held^  that  the  sale  was  void,  and  tlial  the 
purchaser  acquired  no  title. 

Held  further,  that  the  identity  of  the  debt  for  which  the  judgment  and  mortgage 
were  given  might  be  proved  by  parol  evidence,  notwithstanding  the  bond  ac- 
companying the  warrant  of  attorney,  and  the  one  referred  to  in  the  mortgage, 
were  payable  at  different  periods. 

In  general,  after  a  defendant  has  been  brought  into  court  he  is  chargeable  with 
knowledge  of  all  subsequent  steps  taken  in  the  cause  down  to  and  includfaig  the 
judgment,  although  he  did  not  in  fact  appear  and  had  no  actual  knowledge  on 
the  subject.    SembU ;  per  Bronson,  J. 

Otherwise  as  to  the  issuing  of  execution  and  the  proceedings  under  it    Per  Brqm. 

SON,  J. 

Error  to  the  superior  court  of  the  city  of  New- York.  Hitch- 
cock brought  ejectment  in  the  court  below  against  the  two  Del- 
aplaines  to  recover  a  house  and  lot  in  Chapel  street  in  the  city  of 
New- York.  It  was  admitted  that  the  plaintiff  below  was  in  pos- 
session of  the  property  from  January  1st,  1834,  until  September 
4th,  1841,  when  he  was  dispossessed  by  virtue  of  a  warrant  issued 
by  one  of  the  assistant  justices  on  the  application  of  the  defen- 
dants. 

Defence,  1.  A  bond  executed  by  the  plaintiff  below  to  Evert  A. 
Bancker,  dated  June  26th,  1834,  in  the  penal  sum  of  $24,000,  con- 
ditioned :or  the  payment  of  $12,000  with  interest,  on  demand ; 
and  a  warrant  of  attorney  of  the  same  date  to  confess  judgment 
on  the  bond.  2.  A  judgment  perfected  in  this  court  by  virtue 
of  the  bond  and  warrant,  December  16th,  1834.  3.  A  fieri  facias 
on  the  judgment  to  the  sheriff  of  New- York,  tested  November 
1st,  1834,  and  returnable  at  the  then  next  January  term,  without 
any  endorsement  upon  it  having  reference  to  a  mortgage.  The 
return  on  the  execution  was,  "  no  goods,  chattels,  lands  or  ten- 
ements. J.  Westervelt,  late  sheriff."  This  was  filed  in  Sep- 
tember, 1841.    4.  The  sheriff's  certificate  of  having  sold  the 
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preDiises  in  qxiestion  to  the  defendants  for  the  sum  of  five  dol- 
lars on  the  20th  March,  1837,  which  was  filed  on  the  20th  of 
August  following.  5.  A  deed  of  the  sheriff  to  the  defen- 
dants dated  the  21st  June,  1838,  which  was  recorded  August 
12th,  1840.  6.  Proceedings  under  2  R.  S.  512,  §§  28  to  46,  by 
which  the  plaintiff  was  put  out  and  the  defendants  put  into  pos- 
session of  the  pre:ii  ses  as  purchasers  under  the  execution,  on  the 
4th  day  of  September,  1841. 

The  plaintiff  then  gave  in  evidence  a  bond  and  mortgage 
iiom  himself  to  the  said  Evert  A.  Bancker,  bearing  even  date 
with  the  bond  and  warrant  of  attorney,  and  conditioned  for  the 
payment  of  $12,000,  in  one  year  from  the  date.    The  mortgage 
conveyed  the  premises  in  question,  with  other  houses  and  lots, 
and  was  recorded  Decem'  er  30th,  1834.    Said  Bancker  being 
called  as  a  witness  for  the  plaintiff,  testified  that  the  judgment 
under  which  the  defendants  purchased  was  given  and  received 
to  secure  the  same  identical  debt  which  was  seciu'ed  by  the 
bond  and  mortgage :  that  there  were  two  bonds,  one  accompa- 
nying the  mortgage,  and  the  other  the  warrant  of  attorney. 
The  defendants  objected  to  all  this  evidence,  and  excepted  to 
the  opinion  of  the  court  in  admitting  it. 

The  judge  charged  the  jury  t'  at,  if  the  bond  on  which  the 
judgment  was  confessed  was  for  the  same  debt  as  the  bond  se- 
cured by  the  mortgage,  the  defendants  acquired  no  title  by  the 
sheriff's  sale.  The  defendants  excepted.  Verdict  and  judg- 
Dient  for  the  plaintiff,  after  which  the  defendants  brought  error. 

E.  Sandford  «J*  G.  Wood,  for  the  plaintifls  in  error. 

^  S.  Dodge  ^  B.  F.  Cutting^  for  the  defendant  in  error. 

Bronson,  J.  The  right  decision  of  this  case  depends  upon  a 
^  few  plain  principles,  most  of  which  are  beyond  the  reach  of  con- 
troversy. The  plaintiff  below  is  entitled  to  the  property  which  he 
^  recovered,  unless  his  title  has  passed  to  the  defendants  by 
vutue  of  the  sheriff's  sale  under  the  judgment  and  execution  in 
fevor  of  Bancker.    At  the  conamon  lav,  laads  were  not  subject  to 
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sale  on  execution,  and  if  the  power  to  sell  this  land  cannot  be  found 
in  the  statute,  it  does  not  exist,  and  the  defendants  below  ac- 
quired no  title.  The  judgment  under  which  the  sale  was  made 
was  recovered  for  a  debt  secured  by  a  mortgage  on  the  property 
sold,  and  there  was  not  only  the  absence  of  any  authority  to  sell, 
but  a  sale  was  positively  forbidden.  The  statute  declares  that  "  it 
shall  not  be  lawful  for  the  sheriff"  to  sell  the  equity  of  redemp- 
tion of  the  mortgagor,  his  heirs  or  assigns,  in  such  estate,  by 
virtue  of  any  execution  upon  such  judgment."  (2  R.  S.  368, 
}  31.)  The  next  section  directs  the  plaintiff''s  attorney  to  make 
an  endorsement  on  the  execution,  with  a  direction  to  the  sheriff" 
not  to  levy  upon  the  mortgaged  premises.  This  was  designed 
as  a  guide  to  the  sheriff,  and  a  protection  to  third  persons  who 
might  become  purchasers.  It  was  not  needed  for  the  benefit 
of  the  mortgagor  and  judgment  debtor,  for  his  rights  were  effec- 
tually secured  by  the  preceding  section,  which  forbids  a  sale 
without  any  condition  or  qualification  whatsoever.  The  omis- 
sion of  the  attorney  to  make  the  proper  endorsement  upon  the 
execution  may  render  him  liable  to  a  purchaser  who  has  lost 
his  money ;  but  it  cannot  create  a  power  to  sell  the  land.  The 
defendant  in  the  execution  is  not  in  fault  for  the  want  of  an  en- 
dorsement on  the  process,  for  it  was  neither  issued  by  him,  nor 
by  his  agent 

It  was  said  on  the  argument  that  the  want  of  an  endorsement 
was  a  mere  irregularity,  which  did  not  render  the  process  void, 
but  .only  voidable;  and  that  the  defendant  in  the  execution 
should  have  applied  to  the  court  and  had  the  matter  corrected 
before  the  sale  was  made.  It  may  be  granted  that  the  process 
was  neither  void  nor  voidable.  It  was  valid  process  for  the  sale 
of  either  goods  or  lands,  with  the  exception  of  the  mortgaged 
lands.  But  as  to  these,  the  execution  was  no  better  than  a  piece 
of  blank  paper. 

If  this  view  of  the  question  was  not  in  itself  conclusive,  it 
might  be  added  that  Hitchcock  was  not  in  fault  for  omitting  to 
move  the  court.  There  was  no  proof  nor  is  there  any  reason 
to  believe  that  he  knew  any  thing  about  the  execution  or  the 
sale,  imtil  he  was  put  out  of  possession  by  the  summary  pro- 
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^^^^^>)^  instituted  by  the  purchasers.     How  then  could  he 
^^^  the  court  to  correct  the  execution  prior  to  the  sale? 
^^t.  it  was  said  by  the  counsel  for  the  pIaintijG&  in  error  that 
^^^ti  a.  party  is  once  brought  into  court,  he  is  chargeable  with 
^^tice  of  whatever  is  done  there,  although  he  did  not  in  £act  ap> 
P^}  and  had  no  actual  knowledge  on  the  subject     This  is  in 
general  true  as  to  the  proceedings  in  court  down  to  and  in- 
cluding the  judgment ;  but  the  rule  does  not  apply  to  the  sub- 
sequent  issuing  of  execution,  nor  to  the  sale  under  it,  which 
were  acts  done  out  of  court.    As  to  such  acts  there  is  no  cour 
structire  notice,  and  Hitchcock  cannot  be  charged  with  any 
fiiult  for  not  moving  to  correct  the  execution,  until  it  first  ap- 
pears that  he  knew  what  had  been  done.    The  mouth  of  a  par- 
ty will  sometimes  be  closed  after  he  has  omitted  to  speak  at  the 
proper  time,  and  has  thus  been  the  occasion  of  misleading  a 
third  person.    But  there  is  no  such  thing  as  an  estoppel  in  pais 
for  neglecting  to  speak  or  act,  where  the  party  did  not  know 
the  facts  which,  if  known,  would  have  made  it  his  duty  to 
speak  or  act.    An  estoppel  in  pais  is  a  moral  question.    It  can 
only  exit;t  where  the  party  is  attempting  to  do  that  which  casu- 
ists would  decide  to  be  a  wrong :  something  which  is  against 
good  conscience  and  honest  dealing.    (8  Wend.  483 ;   3  JEflU^ 
215,  220.) 

The  argument  which  has  just  been  noticed  was  repeated  in 
another  form.  It  was  said  that,  by  allowing  the  sale  to  be 
made,  Hitchcock  waived  the  irregularity  in  the  execution,  and 
so  the  defendants  got  a  good  title.  But  a  party  caimot  waive 
an  irregularity  without  first  knowing  that  it  exists.  And  be- 
sides, this  is  not  a  question  of  regularity,  but  of  power.  The 
sheriff  had  no  authority  lo  sell  this  land. 

I  have  spoken  of  an  estoppel  in  pais,  and  of  a  waiver,  as 
though,  imder  other  circumstances,  they  might  possibly  afifect 
the  question.  But  I  am  not  prepared  to  say  that  they  can,  un- 
der any  circumstances,  supply  the  want  of  a  power,  where  the 
question  is  upon  the  title  to  real  property.  {See  Stoick  v. 
Sears,  I  HUl,  17;  Wood  v.  Colvin,  2  id.  566;  Hewson  v. 
Ikygert^  8  John.  33a)  The  statute  of  frauds  stands  in  the 
VoLrYL  3 
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way,  and  forbids  that  the  title  to  land  should  pass  by  parol. 
Chancery  may  sometimes  interfere ;  but  I  do  not  see  the  prin- 
ciple on  which  a  court  of  law  can  rely  on  the  waiver  or  the 
estoppel.  It  is  not,  however,  necessary  to  decide  the  point  on 
the  present  occasion. 

The  plea  or  allegation  that  the  defendants  are  bona  fide  pur- 
chasers belongs  to  a  court  of  equity.  And  even  there  it  could 
avail  nothing,  so  long  as  the  judgment  debtor  is  not  shown  to 
be  in  fault.  A  man  cannot  acquire  a  title  to  my  land  merely 
because  he  acted  in  good  faith,  and  supposed  he  should  get  it. 
He  must  show  that  I  have  conveyed,  or  that  some  one  else  has 
done  it  for  me  under  a  power  either  legal  or  conventional.  If 
proof  of  such  a  position  could  be  necessary,  it  will  be  found  in 
all  the  cases  where  a  purchaser  has  set  up  a  title  under  a  tax  or 
judgment  which  had  been  paid  before  the  sale.  The  power 
being  gone,  the  title  failed.  The  money  and  the  good  faith  of 
the  purchaser  availed  nothing. 

It  has  been  strenuously  urged  that  the  proof  which  was  given 
by  the  plaintiff  to  show  the  identity  of  the  judgment  and  mort- 
gage debt  was  inadmissible,  on  the  ground  that  it  contradicted 
the  judgment,  execution  and  sheriff's  deed,  or  some  of  them. 
But  I  am  unable  to  discover  any  such  contradiction  as  should 
preclude  the'  party  from  giving  the  evidence.    There  is  certainly 
no  direct  conflict.    None  of  the  documents  in  the  cause  affirm 
that  the  mortgage  and  judgment  securities  were  given  for  differ- 
ent debts.    There  is  at  the  most  nothing  but  an  inference  that 
the  two  securities  stand  as  the  evidences  of  two  debts,  and  if  we 
do  not  allow  that  inference  to  be  overcome  by  extrinsic  evidence, 
the  statute  will,  in  effect,  be  repealed.    It  will  never  appear  on 
the  face  of  the  judgment  that  it  was  recovered  for  a  debt  secured 
by  mortgage,  and  the  party  must  of  necessity  go  out  of  the  pa- 
pers to  establish  the  fact.     The  case  does  not  differ  very  mate- 
rially from  those  where  the  party  has  been  allowed  to  prove  the 
judgment  paid,  for  the  purpose  of  defeating  a  sale  under  it.    On 
the  face  of  the  judgment  there  appeared  to  be  a  subsisting  debt, 
which  was  unsatisfied  of  record ;  and  yet  the  party  has  been 
permitted  to  overthrow  the  apparent  power  to  sell  by  going  into 
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eitrinsic  evidence.  I  admit  that  a  distinction  may  be  made  be- 
tween the  two  cases ;  but  still  I  think  the  evidence  was  properly 
admitted  in  this  case  for  the  purpose  of  giving  eflfect  to  the  stat- 
ute, which  forbids  a  sale  of  the  equity  of  redemption  where  the 
judgment  and  mortgage  debt  is  identical.  I  will  not  refer  to 
the  cases  where,  against  all  principle,  the  party  has  been  allow- 
ed to  contradict  an  absolute  deed  by  showing  by  parol,  and  in  a 
court  of  law,  that  it  was  intended  for  a  mortgage ;  for  although 
that  doctrine  seems  now  to  be  firmly  settled  in  this  state,  I  hope 
never  to  see  it  extended  to  cases  which  do  not  come  precisely 
within  tbe  rule.(a) 

CowEN,  J.  The  statute  provides  that  when  a  judgment  shall 
be  recovered  for  a  debt  secured  by  mortgage  of  real  estate,  or  for 
any  part  of  such  debt,  it  shall  not  be  lawful  for  the  sherifif  to  sell 
the  equity  of  redemption  of  the  mortgagor  &c.  in  such  estate  by 
virtue  of  any  execution  upon  such  judgment.  Independently  of 
(his  statute,  the  mortgagee  had  the  right  by  a  general  statute  of 
long  standing  to  sell  real  as  well  as  personal  estate  upon  such  a 
judgment,  including  the  equity  of  redemption.  The  statute 
now  relied  on  is  of  recent  origin,  and  like  several  others  does  no 
more  than  exempt  certain  ptoperty  of  the  debtor  from  execution 
for  that  debtor's  personal  benefit.  He  may  therefore  renounce 
flie  benefit  of  it  as  to  himself  and  all  persons  claiming  under 
him.  I  admit  he  may  do  this  by  any  act  necessarily  implying 
a  renunciation,  as  well  as  by  express  stipulation.  Either  would 
let  in  the  right  to  sell  the  equity  of  redemption  pursuant  to  the 
general  statute  authorizing  a  sale  of  real  estate  by  virtue  of  an 
execution.  I  do  not  think,  however,  that  the  mere  act  of  con- 
fessing a  judgment  for  the  mortgage  money  operates  as  a  renun- 
ciation of  the  exemption.    It  is  equal  whether  the  act  may  not 
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(a)  Since  thk  opinion  wu  delivered  the  cases  referred  to  have  been  ovemded  by 
^  Mart  for  the  coneetion  of  erron,  and  the  doctrine  establidied  that  parol  evi- 
^nce  ii  not  admisBible  in  a  court  of  law  to  show  a  deed  abeolnte  on  its  face  to 
have  been  intended  as  a  mortgage.  (Webb  v.  Rice  and  another ^on  error,  December 
I^,  revernng  the  decuion  of  the  tupreme  comrt  m  1  HUl,  606.) 
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have  been  for  the  purpose  of  affording  a  concurrent  remedy 
against  the  mortgagor's  personal  property  alone. 

The  question  is  not  one  of  irregularity,  but  of  power ;  and 
whether  the  property  be  exempt  or  not  must  depend  on  extrinsic 
evidence. 

There  is  nothing  in  the  fact  that  the  money  is  made  due  by 
the  bond  and  judgment  immediately,  to  estop  the  debtor  from 
showing  by  extrinsic  evidence  its  identity  with  the  moneys  se- 
ciued  by  the  mortgage,  though  this  was  payable  at  a  future  day. 
Such  proof  is  not  necessarily  a  contradiction  of  the  record,  but 
merely  goes  to  explain  an  ambiguity. 

Judgment  affirmed. 


Webber  &  Cobt  vs.  Shearman. 

If  a  tenant  lemain  in  the  occupation  of  premises  for  several  saccessive  yean  under 

distinct  demises  from  year  to  year  executed  by  the  same  landlord,  the  whole  pe. 

ik)d  will  be  regarded  as  one  term  for  the  purpose  of  continuing  the  right  of  distresB. 
Accordingly  where,  on  the  expiration  of  a  demise  under  seal  for  a  year,  the  land. 

lord  executed  a  new  lease  to  the  tenant  for  aifother  year  at  a  different  rent,  and, 

on  the  expiration  of  the  latter,  the  term  was  extended  by  agreement  for  a  third 

year :  Held^  that  the  landlord  might  distrain  during  the  third  year  for  rent  which 

fell  due  at  the  end  of  the  first. 
An  avowry  in  replevin  that  the  goods  were  taken  by  way  of  distress  for  rent,  need 

not  expressly  show  that  the  distress  was  made  by  an  officer,  nor  that  the  proper 

affidavit  was  annexed  to  the  warrant. 
The  warrant,  though  regular  on  its  face,  will  not  protect  the  officer  who  executed  it, 

if  the  landlord  had  no  right  to  distrain.    Semble  ;  per  Cowen,  J. 
The  cases  of  Ckriatman  v.  Floyd,  (9  Wend,  340,)  and  Bitrr  v.  Van  Bu$kirk^  (3 

Cowen^  363)  commented  on  and  explained. 

§t^mP¥^*  Demurrer  to  leplications  in  replevin.  This  case  was  before 
L/  |.^t|  the  court  in  October  1842,  on  demurrer  to  the  plaintiffs'  pleas. 
^%  \\  See  3  £fi/Z,  647  et  seq,,  where  the  avowries  to  which  the  pleas 
were  interposed  are  set  forth.  After  the  judgment  there  ren- 
dered, the  plaintiff  amended  the  first  plea  to  the  first  avowry, 
and  the  first  plea  to  the  second  avowry.  The  amended 
pleas  allied  in  substance  that,  under  an  indenture  signed  and 
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sealed  by  Shearman  (the  defendant)  and  Norris  C.  Griswold, 
Shearman  demised  the  premises  on  which  &c.  to  Griswold  for 
one  year  from  the  1st  of  April  1839,  at  the  rent  of  $280,  pay- 
able as  stated  in  the  avowries ;  that  the  rent  distrained  for 
accrued  upon  this  demise  and  no  other ;  that  on  the  expira- 
tion of  it,  to  wit  on  the  1st  of  April  1840,  Griswold  gave  his 
promissory  note  for  the  rent,  payable  one  year  after  date,  which 
Shearman  accepted ;  that  Griswold  did  not  hold  over  or  con- 
tinue in  possession  of  the  premises  in  virtue  of  said  demise,  but 
on  the  contrary,  after  the  determination  of  it,  and  the  execution 
of  said  note,  to  wit,  on  the  1st  day  of  April  1840,  he  surrendered 
the  possession  to  Shearman  by  taking  a  second  demise  of  the 
premises  for  one  year,  at  the  rent  of  $250,  payable  on  the  1st  of 
April  1842,  with  interest ;  that  the  second  demise  was  executed 
by  said  Griswold  and  Shearman  imder  their  hands  and  seals ; 
and  that  afterwards,  to  wit,  on  the  3d  day  of  April  1841,  it  was 
modified  by  an  agreement  under  seal  endorsed  thereon,  so  as  to 
extend  the  term  until  the  first  day  of  April  1842 ;  that  Griswold 
took  possession  of  the  premises  on  the  1st  of  April  1840,  under 
the  second  demise,  and  continued  in  possession  by  virtue  of  the 
same  and  of  the  modification  thereof  above  mentioned,  imtii 
after  the  making  of  the  distress :  wherefore  the  plaintiffs  say, 
that  Griswold  did  not  continue  in  possession  from  the  30th  day 
of  March  1840,  and  thence  until  and  at  the  time  when  <fec.,  to 
^t,  the  11th  of  August  1841,  as  mentioned  in  said  avowries ; 
and  that  the  distress  was  made  more  than  six  months  after  the 
determination  and  surrender  of  the  first  demise  <fec. 

The  defendant  replied  to  each  of  the  amended  pleas,  alleging 
that  Griswold,  from  and  aft;er  the  1st  of  April  1839,  and  until 
the  11th  day  of  August  1841,  constantly  and  without  interrup- 
tion continued  to  be  the  tenant  of  said  premises  and  held  and 
occupied  the  same  under  said  defendant  as  landlord,  and  was 
constantly  and  uninterruptedly  during  said  period  in  the  posses* 
skm  of  the  premises  as  such  tenant  &c. 

The  plaintifEB  demurred  to  Ibe  replications,  and  the  defendant 
joined  in  demurrer. 
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X  W,  Jenkins  ^  J,  A,  Spencer^  for  the  plaintiffs. 

W,  M,  Allen  ^  C.  P,  Kirkland,  for  the  defendant. 

By  the  Courts  Cowen,  J.  When  this  case  was  here  before, 
(3  Hill^  547,)  the  decision  turned  on  the  construction  of  the 
pleadings.  But  it  is  now  agreed  that  they  are  so  amended  as  to 
raise  the  question  whether  the  continuance  of  possession  and  the 
relation  of  landlord  and  tenant,  in  virtue  of  the  second  demise 
from  the  defendant  to  Griswold,  operated  as  an  enlargement  or 
extension  of  the  first,  so  that  the  defendant  might  distrain  for 
the  rent  of  that  year.  The  question  stands  clear  of  the  2  J?.  S. 
412,  §  1,  2d  ed.  This  gives  a  right  of  distress  within  six  months 
after  the  determination  of  the  demise  on  which  the  rent  distrain- 
ed for  accnied.  and  supposes  it  not  to  be  continued  in  any  way. 
The  demise  under  which  the  rent  in  question  accrued  expired 
by  its  orififinal  limitation  on  the  31st  of  March,  1840.  A  lease 
for  a  year  at  a  rent  $30  less  than  the  first  was  then  made,  b^in- 
ning  on  the  next  day ;  and  the  distress  was  on  the  11th  of  Au- 
gust, 1841.  Thus  more  than  a  year  had  elapsed  after  the  first 
lease  had  in  terms  expired,  though  the  possession  of  the  same 
tenant  had  in  fact  continued  up  to  the  day  of  distress.  After 
the  second  lease  expired,  it  was  enlai^ed  for  still  another  year 
by  endorsement.  Thus  the  possession  of  the  same  premises,  by 
the  same  tenant,  under  his  relation  as  such  to  the  same  land- 
lord, was  continued  in  fact  from  the  1st  of  April,  1839,  to  the 
11th  of  August,  1841 ,  and  it  is  upon  this,  as  one  term,  that  the 
defendant  distrained.  In  this  view,  therefore — not  on  the  six 
months  statute — the  defendant  is  put  to  maintain  his  right. 

If  the  demise  of  1839  and  that  of  1840  are  to  be  regarded  as 
entirely  distinct  and  independent  of  each  other,  the  right  of  dis- 
tress for  the  rent  due  under  the  first  was  gone,  at  least  after  six 
months  firom  the  first  of  April,  1840,  if  not  on  that  very  day. 
Nothing  is  more  clearly  settled  by  the  common  law  than  the 
tenant's  exemption  from  distress  after  his  term  has  expired.  This 
was  so  well  understood  when  Coke  wrote  his  Conmientaries, 
that,  to  save  a  remedy  by  distress  for  the  last  year's  rent  of  the 
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tenn,  the  landlord  reserved  it  at  some  day  before  the  term  had 
ended.  {Co.  Litt.  47,  b.  ;  and  see  Pennanfs  case,  3  Rep.  64.) 
In  one  case  the  rule  was  applied  where  the  tenant  held  over  un- 
der a  lease  from  year  to  year.  {StanjUl  v.  Hickes,  1  Ld.  Raym. 
280;  2  SaJJc.  413,  S.  C.)  The  tenant,  having  occupied  two  years 
and  more,  was  distrained  for  the  rent  of  the  jirst  year ;  and  the 
landlord  was  punished  as  a  trespasser,  the  holding  over  after  the 
second  year  being  deemed  a  distinct  lease  at  will.  This  was  in 
the  9th  year  of  Wm.  3d.  A  few  years  after,  however,  {7th  Ann.) 
the  case  was  overruled,  all  the  time  of  occupation  under  a  lease 
from  year  to  year  being  considered  as  an  extension  of  the  original 
agreement,  and  the  whole  making  but  one  term.  {Legg  v. 
Strudwick,  2  Salk.  414.  See  also  Belasise  v.  Burbridge,  in  7 
Wm.  3d,  1  IaUw.  213,  214.)  Shortly  after  these  cases  came  the 
statute  Sth  Ann.  ch.  14,  §§  6, 7,  the  recital  in  which  is  as  follows : 
"  Whereas  tenants  pur  auter  vie  and  lessees  for  years,  or  at 
will,  frequently  hold  over  the  tenements  to  them  demised,  after 
the  determination  of  such  leases ;  and  whereas  after  the  deter- 
mination of  such  or  any  other  leases,  no  distress  can  by  law  be 
made  for  any  arrears  of  rent  that  grew  due  on  such  respective 
leases  before  the  determination  thereof."  (12  Pick.  Stat,  at 
Large,  69.)  The  statute  then  goes  on  to  enact  that  the  person 
having  previous  rent  in  arrear  may  distrain  within  six  months 
if  the  possession  of  the  tenant  continue  &c. 

This  statute  speaks  in  general  terms  of  the  right  to  dis- 
train for  rent  due  on  the  previous  lease  being  gone  on  the 
determination  of  that  lease ;  and  this  although  the  tenant  hold 
over.  It  was  necessary  where  the  landlord  was  desirous  to  dis- 
train without  that  act  being  construed  into  a  continuation  of  the 
lease  for  an  additional  year.  In  such  case  he  might  bring  eject- 
ment against  the  tenant  or  disavow  an  intent  to  continue  the  re- 
lation of  landlord  and  tenant.  If  the  latter  woidd,  notwithstand- 
ing, continue  to  hold,  he  might  be  distrained  ^vithin  six  months. 
The  right  to  distrain  is  thus  made  to  depend  on  the  continu- 
ance of  the  possession  without  right,  or  permissively  for  a  spe- 
cial purpose.  {Nuttall  v.  Staunton,  4  Bam.  ^  Cress.  51 ;  6 
Dowl.  4*  Ryl.  155.)    It  is  now  entirely  settled,  according  to  the 
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ease  o£  Legg  y.  Strudmck^  that  where  th^e  holding  over  is  under 
an  original  agreement  from  year  to  year,  the  statute  has  no  appli- 
cation. And  where  the  tenant  holds  over  with  the  consent  of  the 
landlord,  express  or  implied,  the  law  seizes  on  that  circumstance, 
and  construes  the  holding  to  be  in  pursuance  of  such  an  original 
agreement  The  older  books  seem  to  be  that  the  mere  fact 
of  distraining  for  rent  without  explanation,  operates  as  a  waiver 
of  the  ton  and  converts  the  tenancy  into  one  from  year  to  year, 
or  at  least  operates  as  an  extension  of  the  last  year  of  the  term. 
Keilwey  reports  a  case  to  this  effect  so  early  as  the  22  Hen.  7th. 
I  say  a  case ;  perhaps  it  may  more  properly  be  called  a  strong 
dictum.  I  cite  from  Keilw.  96,  of  which  the  following  is  a 
translation :  "  Note.  It  was  clearly  agreed  by  all  the  justices  of 
the  common  pleas  that  where  I  make  a  lease  for  the  term  of  a 
year  reserving  certain  rent,  and  afterwards  the  year  is  ended,  and 
the  termor  holds  over,  I  may  distrain  him  for  my  rent  notwith- 
standing that  the  term  be  passed.  And  also,  if  I  will,  I  may 
distrain  the  beasts  for  doing  damage."  True,  he  refers  to  what 
Hankford  and  Hill  said  in  14  H.  i^fcl.  31,  as  contrary ;  but 
they  do  no  more  than  lay  down  the  general  rule  that  you  can 
not  distrain  after  the  term  is  passed.  They  say  nothing  of  hold- 
ing over.  RoUe,  in  his  Abridgment,  (1  Rollers  Abr.  672,  /?/.  10,) 
misquotes  when  he  makes  them  talk  of  holding  over;  and 
what  he  imputes  to  the  court  in  Harrison  v.  Metcalf  does  not 
appear  by  the  report  of  the  same  case  in  Cro,  Jac.  442.  Beside, 
he  admits  that  Keilwey  is  against  him.  Nor  has  RoUe  been 
implicitly  followed  by  modern  writers  who  have  studied  the 
question.  Bradby  says,  referring  to  Keilwey^ "  If  the  tenant  hold 
over,  it  seems  to  have  been  considered  that  the  lease  was  so  far 
continued  as  to  warrant  a  distress  for  the  rent."  {Bradh.  On 
Distr.  127,  N.  Y.  ed.  of  1808.)  I  understand  the  justices,  as  re- 
ported by  Keilwey,  to  mean  that,  if  the  landlord  distrain  for  the 
rent,  this  is  an  adoption  of  the  distrainee  as  his  tenant,  though 
he  may  also  disavow  the  tenancy  and  distrain  for  damage  feas- 
ant. This  accords  too  with  the  general  doctrine  that  you  may 
waive  a  tort  and  take  your  remedy  as  upon  a  contract.  Why 
abould  the  tenant  be  allowed  to  defeat  the  recovery  of  the  rent 
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ie  owes  by  gainsaying  that  side  of  the  question  most  favorable 
to  him? 

It  is  very  difficult  to  perceive  any  reason  for  the  application 
of  the  general  rule,  where  the  original  relation  continues  in  &ct, 
though  upon  consecutive  demises  made  from  year  to  year ;  and 
clearly,  since  the  statute  of  Anne,  if  not  before,  the  inclination 
of  the  courts  has  been  to  look  upon  such  a  state  of  things  as 
one  continuous  demise  springing  out  of  the  intention  of  the  par- 
ties as  it  existed  at  the  first  start    All  the  years  of  actual  hold- 
ing subsequent  to  the  first,  are  brought  in  with  that,  and  the 
whole  are  computed  as  one  term.    Take  the  case  of  a  parol  de- 
mise for  twenty  years.    This  is  a  nullity  by  the  statute  of 
fi^uds;  but  the  parties  renew  it  from  year  to  year,  by  the  mere 
act  of  holding  over  for  the  whole  time.    The  law  then  counts 
back  and  adjudges  the  series  to  be  a  term  of  twenty  years  ah 
initio.    {Birch  v.  Wright,  1   T.  R.  378,  380.)    In  this  case 
Buller,  J.  expressed  himself  thus :  "  If  a  tenant  fiom  year  to 
3^ear  hold  for  four  or  five  years,  either  he  or  his  landlord,  at  the 
expiration  of  that  time,  may  declare  on  the  demise  as  having 
been  made  for  such  a  number  of  years."    The  doctrine,  as  I 
have  stated  it,  is  summed  up  in  Bradby  On  Distresses,  103, 
and  in  Roh.  On  Frauds,  242.    All  the  English  cases  which 
thus  consolidate  the  several  years  of  actual  holding  into  one 
terai,  have  proceeded  on  demises  which  are  said  to  run  de  anno 
in  annum  quam  diu  ambabus  partibus  placuerit.     Most  of 
them  are  cited  in  Bac,  Abr,,  Leases,  {L)  3.    But  they  do  not 
require  an  original  demise  in  these  words.    They  look  to  the 
course  of  occupation  and  the  conduct  of  the  parties  as  it  has 
gone  on  for  a  certain  number  of  years ;  and  assuming  that  there 
was  no  such  express  demise,  (in  some  cases  there  could  have 
Wn  none  for  the  full  term,  the  whole  resting  in  parol,)  they 
mould  the  whole  into  a  single  term  for  all  legal  purposes.    It 
may  be  pleaded  as  one  entire  term,  in  debt  for  rent,  and  in  an 
avowry^  or  justification  of  a  distress.    The  landlord  may,  of 
course,  distrain  for  the  whole  time ;  not  because  there  was  an 
i^/ua/  lease  in  the  first  instance,  but  it  has  become  so  construe* 
Ijfely  and  ex  post  facto.    The  premises  have  been  held  fiwm 
fox^.  VI.  4 
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year  to  year  by  tacit  renewals ;  and  all  the  years  are  now,  for 
every  purpose,  by  relation  adjudged  to  make  a  continuous 
term.  It  has  become  in  substance  and  effect  one  term.  These 
principles  have  been  adopted  in  their  fiill  extent  by  this  court. 
{Sherwood  v.  Phillips,  13  Wend.  479,  483,  and  the  cases  there 
cited.)  That  case  was  of  a  demise  originally  for  two  years 
only,  and  the  cognizance  alleged  an  entry  under  such  demise,  a 
holding  for  nine  years,  and  a  distress  for  the, whole.  The  cog- 
nizance was  held  valid  as  pleading  a  single  term  of  nine  years. 
Yet  there  was  effectually  a  new  lease  at  the  end  of  every  year. 
One  term  of  nine  years  was  made  by  the  1$lw  from  eight  leases, 
of  themselves  entirely  distinct,  and  which  the  parties  might 
have  kept  distinct  by  an  express  declaration  that  they  should 
not  run  into  one  anpther.  When  the  present  case  was  before 
us  in  October  term  last,  we  held  that  the  principle  applies, 
though  the  first  lease  be  by  deed  ;  and  that,  where  the  tenancy 
is  in  fact  continued  by  occupancy  or  holding  over,  it  was  no 
answer  to  say  that  the  original  demise  was  ended.  It  was 
doubtless  gone  in  its  terms ;  but  enough  was  pleaded  to  show 
how  it  had  ceased.  Taking  the  whole  facts  together,  it  had  re- 
solved itself  into  a  demise  for  two  years  or  more.  It  had,  in 
otlier  words,  determined,  by  becoming  part  of  and  being  lost  in 
a  longer  term. 

We  are  then  brought  to  inquire  where  is  the  difference  in 
principle  between  the  case  as  now  spread  out,  and  the  cases 
heretofore  decided?  What  is  the  case  made  out  by  the  plead- 
ings 1  A  sealed  lease  from  April  1st,  1839,  to  April  1st,  1840. 
Another  sealed  lease  from  that  time  for  another  year,  and  still  a 
third  in  express  continuation  of  the  second  to  a  third  year. 
Then,  in  the  course  of  the  second  year,  a  distress  for  the  rent 
which  accrued  during  the  first  year.  What  is  there  in  the  na- 
ture of  the  case  to  prevent  us  from  taking  a  stand  at  the  time 
of  the  distress,  and,  in  the  words  of  Roberts  On  Frauds,  com- 
puting backwards  according  to  the  acts  of  the  parties?  Had 
the  renewal  for  the  second  year  been  by  implication,  it  would, 
according  to  the  language  of  the  writers,  be  construed  to  spring 
out  of  and  continue  or  enlarge  the  first  lease.    Shall  an  express 
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renewal  for  a  year  have  a  less  important  effect,  whether  oral, 
in  writing  or  under  seal  ?      There  is  just  as  much  room 
for  implication  and  constructive  continuation  in  one  case  as  in 
the  other.    If,  in  the  case  at  bar,  it  be  said,  expressum  facii 
cessare  tacitumj  the  same  thing  might  have  been  said  of  Birch 
V.  Wright.    If  an  original  agreement  to  continule  from  year  to 
year  be  necessary,  it  is  as  easy  to  imply  one  that  the  lease 
should  be  renewed  by  deed  at  the  pleasure  of  the  parties  so  long 
as  they  shall  please,  as  that  it  should  be  renewed  by  parol. 
Nor  does  a  difference  in  the  amount  of  rent  break  the  continui- 
ty.   The  same  lease  may  reserve  more  or  less  rent  for  different 
years.    No  one  will  deny  that  a  lease  continued  from  year  to 
year,  by  a  new  annual  contract  between  the  same  parties  con- 
cerning the  same  premises,  is  the  same  iuv  substance  as  if  the 
whole  time  had  been  marked  out  by  a  single  lease.    It  is  in 
fiict  a  lease  from  year  to  year  so  long  as  both  parties  please. 
'Their  minds  have  met  upon  such  a  course ;  and  we  all  know 
that  in  a  great  majority  of  cases  it  is  what  they  both  intend 
from  the  beginning.    Where  the  demise  is  under  seal,  notice  to 
quit  may  not  be  necessary,  nor  is  this  essential  to  a  tenancy 
from  year  to  year.    The  party  to  be  benefitted  may  waive  it, 
as  perhaps  he  does  by  sealed  renewals,  or  renewals  in  writing 
defining  the  term.    This  takes  nothing  from  the  grand  total  of 
consecutive  years ;  years  which  have  practically  run  into  one 
another,  and  which  it  is  just  in  respect  to  the  remedy  that  the 
law  should  regard  as  one  term.     Neither  the  right  of  the  land- 
lord and  reversioner  on  one  side,  nor  of  the  tenant  in  possession 
on  (he  other,  can  at  this  stage  be  regarded  as  having  been  inter- 
mitted ;  or  if  broken,  the  momentary  interval  has  been  amended 
and  waived.    The  privity  of  estate  has  all  along  continued,  and 
this  seems  to  be  the  only  essential  requisite,  whether  it  be  so 
continued  by  original  stipulation,  by  subsequent  agreement  or 
i/ custom.    In  Beavan  v.  Delahay,  {I  II,  BL  5,)  there  was  a 
cvstorti  for  the  tenant  to  continue  in  a  partial  control  and  pes 
se^i^ix  beyond  his  term,  for  the  purpose  of  harvesting  and 
i^usuxg  his  away-going  crop.     It  was  held  that,  although  the 
^00^^^  was  discontinued  as  to  all  the  premises  except  what  was 
h^^^^^^mrj  for  this  purpose,  yet  the  crop  thus  housed  might  be 
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distrained.  Lord  Loughborough  likened  the  case  to  a  holding 
over  with  the  implied  assent  of  the  landlord ;  and  a  distress  was 
allowed  after  six  months.  The  case  was  not  put  on  the  statute 
of  Arme.  Indeed  the  court  seemed  to  recognize  the  doctrine  I 
have  extracted  from  KeUwey.  The  chief  justice  said :  '^  It  has 
been  often  determined  that  if  there  be  a  lease,  and  aft;er  the  de^- 
termination  of  it  the  tenant  holds  over,  he  must  hold  upon  the 
terms  and  liable  to  all  the  conditions  and  covenants  in  the 
lease.  The  rights,  therefore,  of  the  landlord  must  in  such  case 
continue.  Now  it  is  not  material  whether  the  interest  and  con^- 
nexion  between  the  landlord  and  tenant  be  extended  by  such 
holding  over,  or  by  the  operation  of  a  custom  like  the  present" 
By  this  case  We  are  justified  in  saying  that  the  mode  of  con^ 
tinning  from  year  to  year  does  not  change  the  effect ;  nor  does 
the  alteration  of  time,  for  the  continuance  by  the  custom  was 
for  only  a  part  of  the  year ;  nor  does  the  difference  of  territory, 
which  there  came  down  to  a  part  of  the  out-houses  instead  of 
the  farm.  The  relation  of  landlord  and  tenant,  continued  from 
year  to  year  or  less,  at  the  pleasure  of  the  parties,  in  whatever 
form,  although  under  modification  as  to  the  extent  of  the  prem^ 
ises  or  the  amount  of  rent  d:c.,  presents  the  same  case  for  the 
purposes  of  the  remedy  as  if  the  whole  were  expressly  incor- 
porated in  the  original  contract.  The  privity,  says  Bradby, 
must  cotitinue ;  and  the  landlord  cannot  distrain  after  the  de- 
termination of  the  lease ;  but  this  writer  allows,  as  we  have  seen, 
that  a  holding  over,  even  at  conunon  law,  continues  the  privity. 
{Bradb.  On  LHstr.  127.)  In  the  case  at  bar,  the  privity  always 
continued  from  the  first  demise  down  to  the  time  of  the  distress. 
I  will  not  say  that  successive  leases  for  more  than  a  year  can 
be  regarded  as  making  one  entire  term.  But  that  they  do  make 
only  one  where  they  continue  from  year  to  year  or  for  a  less 
time,  seems  to  be  abundantly  settled  by  the  cases.  The  reason 
for  the  distress  being  allowable  in  Beavan  v.  Delahayy  as 
rendered  by  Crilhert  On  Distresses^  p.  59,  Lond.  ed.  of  1794, 
is  that  "  the  interest  and  connexion  between  the  landlord  and 
tenant  continued." 

Books  were  cited  for  the  plaintifiSs  on  the  argument,  to  show 
that,  where  the  tenant  accepts  a  new  lease  during  his  term,  to 
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wnimence  presently,  this  is  an  implied  surrender  of  the  subsist- 
ing lease.  Their  application  to  a  case  of  renewal  from  year  to 
y^  is  not  perceived. 

On  the  whole,  therefore,  I  do  not  entertain  a  serious  doubt 
^at  a  substantial  right  to  distrain  is  presented  by  the  pleadings. 
The  demurrer  is  to  the  defendant's  replications.  But  the 
plaintife  have  a  right,  as  they  claim,  to  go  back  to  the  avowry, 
and  if  that  fail  to  show  that  the  right  of  distress  has  been  exer- 
cised according  to  law,  they  may  yet  succeed,  on  the  ground  that 
the  party  who  commits  the  first  fault  in  pleading  must  have 
judgment  against  him.  It  is  insisted  that  since  the  2  R.  S. 
412, 2d  cct,  §S  3  and  8 — the  first  section  requiring  that  every 
distress  for  rent  shall  be  made  by  a  sheriff,  deputy,  constable 
&c.,  and  the  last  that  neither  of  these  shall  distrain  without  an 
affidavit  of  certain  facts  being  annexed  to  the  warrant  of  dis- 
tress—it is  necessary  to  show  in  the  avowry  that  the  distress 
was  made  by  the  proper  oflSLcer,  holding  the  proper  affidavit  at 
the  time. 

With  r^ard  to  the  agent,  I  think  the  only  effect  of  the  stat- 
ute is  to  narrow  the  circle  of  selection.    At  common  law  the 
landlord  distrained  either  by  his  own  hand  or  that  of  his  bailiff, 
the  hitter  being  but  another  name  for  an  attorney  or  servant 
in  either  case  the  landlord  was  the  responsible  actor.     He 
m^ht  be,  as  he  is  in  this  case,  treated  in  replevin  as  the  sole 
taker;  and  he  avowed,  as  he  does  here,  in  his  own  name.    He 
might  direct  his  warrant  to  any  one  capable  of  acting  as  an  at- 
tomey  in  fact,  or  confer  an  authority  by  parol.    {Franciscus 
y.Reigart,  4  Watts,  98,   113,  119;    Janes  v.   Gundrine,  3 
Watts  4*  Serg.  631,  533.)    Ordinarily,  however,  the  warrant 
was  in  writing,  and  directed  to  some  person  accustomed  as  an 
t)fficer  to  the  collection  of  debts  by  execution.    The  statute  has, 
therefore,  done  no  more  than  render  compulsory  what  was,  be- 
fore its  passage,  nearly  universal  in  practice.    The  landlord  is 
still  the  distrainor.    The  remedy  is  still  by  the  act  of  the  party 
interested,  not  by  process  of  law ;  and  he  is  accountable  for  any 
irregQlmty  or  oppression  of  the  agent,  although  not  specially 
Jirect^  or  adopted  by  him.    All  this  should  be  so  for  the  sake 
(/the  distrainee ;  who  more  commonly  finds  his  landlord  bet- 
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ter  able  to  respond  than  the  officer  he  emplojrs.  The  statute 
has  not  even  made  it  compulsory  on  the  officer,  at  least  not  ex- 
pressly, to  undertake  the  duty ;  and,  however  regular  the  papers 
on  their  face,  no  one  would  pretend  that  tliey  will  operate  as  a 
protection  unless  his  principal  has  a  right  to  distrain.(a)  In  mak- 
ing cognizance,  he  must,  therefore,  go  back  to  the  right  of  his 
principal,  and  show  it  as  fiiUy  as  the  latter  is  bound  to  do  in  his 
avowry.  No  doubt  the  distrainee  may,  since  the  statute,  plead 
either  to  the  avowry  or  cognizance  that  the  distress  was  not 
made  by  the  proper  agent ;  but  if  he  omits  to  do  so,  he  con- 
cedes that  the  act  of  distraining  was  done  by  the  proper  person ; 
and  thus  stakes  the  controversy  on  the  merits,  where  it  is  al- 
ways desirable  that  it  should  be  placed. 

As  to  the  necessity  of  pleading  the  affidavit,  this  was  cer- 
tainly taken  for  granted  by  the  pleader  in  Christman  v.  F^oydj 
(9  Wend,  340 ;)  and  in  Burr  v.  Van  Buskirk,  (3  Cowm,  263, 
271,)  Mr.  Justice  Woodworth  inclined  to  think  the  averment  of 
an  affidavit  necessary,  under  a  statute  similar  to  the  one  in 
question.  It  was  not  pretended,  on  the  argument,  however, 
that  the  question  had  been  definitely  passed  upon  by  this  court, 
in  any  case ;  and  I  am  aware  of  none  in  which  it  has.  If  the 
plead tr  set  out  an  affidavit,  and  it  appear  to  be  defective,  as  in 
the  case  first  cited,  the  avowry  may,  according  to  a  well  estab- 
lished rule,  be  attacked  by  a  demurrer,  whether  the  allegation 
be  necessary  or  not.  By  attempting  too  much,  and  doing  the 
extra  work  defectively,  the  party  discloses  the  vice  which  must 
ot:ierwiso  have  awaited  an  exhibition  in  some  other  form  or  at 
a  more  appropriate  stage  of  the  proceeding.  In  the  case  last 
cited  there  were  various  defects  in  the  merits  of  the  avowry. 
Two  previous  heads  had  been  examined  mider  which  the  right 
to  distrain  goods  oflf  the  premises,  a  right  created  by  statute, 
was  considered.    In  such  case  the  pleader  must  undoubtedly 


(a)  Thu  must  be  became  the  officer  is  regrarded  as  a  volunUer  in  the  execa- 
tion  oC  the  procesB.  {See  Jermaine  v.  Waggener,  1  HtU^  285.)  Otherwise  had 
the  daty  of  executing  it  been  rendered  compolsoiy  i^on  the  officer.  {Roberta  t . 
TemieU,  4  LUt  Rep,  386, 388.) 
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show  that  he  proceeded  in  exact  conformity  with  the  special 
law  out  of  which  the  right  was  derived.  If  he  had  shown  this, 
however,  he  put  himself  on  the  same  footing  as  if  the  goods  had 
heen  upon  the  premises ;  and  to  say  generally,  that  a  mere 
change  by  statute  in  the  form  of  an  authority  to  distrain,  works 
a  change  in  the  form  of  pleading,  would,  I  apprehend,  be  to  de- 
part £:om  a  rule  not  only  well  established,  but  which  calls  for 
enforcement  on  principles  of  certainty  and  convenience.  I  have 
abeady  noticed  the  variety  of  form  allowed  to  the  distress  war- 
rant by  the  common  law ;  and  shown  that,  by  confining  its  di- 
rection to  a  particular  agent,  neither  the  legal  efiect,  nor  the 
form  of  pleading  is  changed.  The  same  arguments  are  iii  some 
measure  applicable  to  the  objection  that  the  affidavit  is  not  set 
out  The  general  right  of  distress  is  founded  upon  the  com- 
mon law ;  and  the  first  avowry  of  this  defendant  professes  to 
stand  entirely  upon  that  law.  As  to  the  second,  which  avows 
a  distress  made  off  the  premises,  the  defendant  was  placed  by  stat- 
ute on  the  same  footing  as  if  the  goods  had  remained.  The  gen- 
eral right  in  respect  to  both  was  the  same.  A  simple  authority 
fiom  the  landlord,  oral  or  written,  was  all  that  the  conmion  law 
required.  In  pleading  by  way  of  avowry,  it  was  not  mention- 
ed. The  tenant  charged  the  taking  directly  on  the  landlord 
who  avowed  it.  In  making  cognizance  too  the  defendant  set 
it  forth  no  otherwise  than  by  a  general  averment  that  he  took 
the  goods  as  the  bailiff  of  him  who  had  the  right  Then  came 
the  statute  in  question,  the  effect  of  which  is  undoubtedly  to 
render  a  written  authority  necessary,  backed  by  an  affidavit 
In  short,  that  right  or  authority  must  now  be  evinced  by  wri- 
ting in  a  certain  form,  which  before  was  valid  without.  The 
1^1  effect  is,  however,  the  same  as  before.  The  thing  spoken 
of  is  the  same,  an  authority  to  distrain ;  and  when  you  char- 
acterize it  by  the  same  words  in  pleading  as  were  allowable  be- 
fore the  statute,  you  speak  of  it  as  the  law  knows  and  deals 
with  it  By  a  proper  plea  to  the  avowry  or  cognizance  (and 
Ae  plaintiff  may  plead  several  pleas)  the  defendant  can  always 
1^  put  to  show  in  evidence  that  the  creation  of  the  authority 
brings  it  up  to  the  denomination  expressed  or  implied  by  the 
languGigeof  the  defaice.    But  the  mere  statute  addition  of  a 
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formal  requisite,  however  essential  to  the  validity  of  an  instru- 
ment before  known  to  the  law,  has  never  been  holden  to  change 
the  form  of  pleading.  The  contrary  is  perfectly  well  settled ; 
and  has  long  since  grown  into  a  general  rule.  It  is  thus  stated 
by  an  eminent  pleader :  "  With  respect  to  acts  valid  at  the 
common  law,  but  r^ulated,  as  to  the  mode  of  performance,  by 
statute,  it  is  sufficient  to  use  such  certainty  of  allegation,  as  was 
sufficient  before  the  statute."  (Steph.  On  PL  376 ;  Id,  332, 
1^^  ed,)  A  familiar  illustration  arose  on  the  statute  of  frauds. 
{Arum.  2  ScUk.  519 ;  12  Mod.  640,  S.  C,  nom.  Birch  v.  Bel^ 
lamp.)  Holt,  C.  J.  says,  that  you  need  not  state  a  collateral 
promise  to  be  in  writing ;  whereas,  if  a  thing  is  originally  made 
by  act  of  parliament,  and  required  to  be  in  writing,  e.  g.  a  de- 
vise under  the  act  of  Heft.  8,  you  must  plead  it  with  all  the  cii- 
cumstances  required,  by  the  act.  The  rule  is  too  familiar  to 
demand  much  illustration.  It  is  acted  upon  daily,  and  indeed 
in  this  very  action,  wherein  the  defendant  constantly  avows 
upon  a  lease  for  any  number  of  years  without  any  question  be- 
ing made  because  it  is  not  shown  to  be  in  writing.  It  would 
indeed  be  singular  if  a  statute,  requiring  a  certain  form  for  the 
very  substratum  o'f  the  avowry,  may  be  thus  overlooked ;  and 
yet  another,  demanding  a  formality  of  very  trifling  comparative 
importance,  should  be  held  to  bring  in  an  embarrassing  incum- 
brance to  the  special  pleader.  The  purpose  was  quite  obvious — 
a  sort  of  preliminary  proof  by  the  landlord's  oath  to  restrain 
him  from  unfounded  distresses.  As  was  said  by  Holt,  Ch«  J., 
in  the  case  cited  from  SaUceld^  it  is  matter  of  evidence,  not  of 
pleading.  I  know  it  has  been  holden  that  the  particular  form 
required  by  such  statutes  may  be  drawn  into  question  by  plead- 
ing. You  may  plead  even  the  statute  of  frauds;  but  it  is  un- 
necessary. You  may  in  all  cases  set  forth  the  common  law 
contract  or  instrument  with  the  additional  circumstances  de- 
manded by  the  statute;  but  the  safer  and  better  way  of  plead- 
ing is  to  follow  the  established  precedents.  {See  1  Saund.  211, 
note  (2) ;  id.  276,  note  (1),  and  276,  a.,  note  (2).)  The  rule  is 
laid  down  in  Hoc.  Abr.,  Statute  {L.)  3,  in  nearly  the  words 
which  I  have  taken  from  Stephen.  I  do  not  stop  to  show  by 
authority  that  the  warrant  from  the  landlord  to  his  bailiff  was 
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aoeature  of  the  common  law,  whether  the  distress  it  was  in- 
tended to  authorize  was  to  be  made  on  the  premises  or  off. 
The  right  to  distrain  in  the  latter  case  is  indeed  given  by  stat- 
ute ;  but  the  form  of  delegating  the  power  to  another  was  never 
made  the  subject  of  statute  regulation  till  the  act  requiring  an 
affidavit    The  statute,  in  the  language  of  the  rule  as  laid 
down  by  Bac.  Abr.  at  the  place  already  cited,  makes  a  certain 
<^anistance  necessary  to  the  vaUdity  of  an  act  which  was 
valid  at   the  common  law  without  such  circumstance.    This, 
Ae  book  adds,  does  not  alter  the  manner  of  pleading  which  was 
^^  before  the  making  of  the  statute. 

It  follows,  that  both  the  avowries  in  question  are  in  proper 
fonn. 

^  the  views  I  have  taken  of  the  pleadings  demurred  to 
"^  co-rrect,  judgment  must  be  rendered  for  the  defendant 

Judgment  accordingly. 


T*he  State  op  Indiana  vs.  Wobam  and  six  others. 

"^^  several  states  of  the  union  may  sae  in  their  corporate  names  in  the  courts  of 

^■tate. 
^w  lunujoinder  of  a  private  corporation  as  defendant  cannot  be  taken  a  1  vantage 
of  by  detnurrer,  unless  it  affirmatively  appear  by  the  declaration  that  the  corpo. 
ration  ia  still  in  existence. 
A  declaralion  upon  an  undertaking  to  answer  for  the  debt  of  a  third  person  is  good, 
thoDfh  it  do  not  allege  that  either  the  promise  or  the  consideration  is  fai  writing. 
To  coiutitate  a  biU  of  credit  within  the  meaning  of  Art,  1,  §  10  of  the  constitution 
of  the  United  States,  the  paper  must  be  such  as  is  designed  to  circulate  as  money 
or  answer  the  ordinary  purposes  of  coin. 
^Hwre  a  company  incorporated  "  for  the  purpose  of  engaging  in  the  whale  fishery 
and  in  the  manufacture  of  spermaceti  candles,**  purchased  state  bonds,  pram. 
/  '^g  to  pay  for  them  at  a  future  day ;  hM,  that  the  promise  wtm  prima  fads 

y  mUd  and  binding. 

/  A  ^^  '^  a  corporation^  and  may  therefore  be  the  payee  of  a  promissocy  note. 

7i0  ^OTd  person  in  a  statute  may  include  a  corporation.    Per  BaoNSON,  J. 

ifecx^ARATioN  in  assumpsit  containing  30  counts — demur- 

^/:0  ^^    the  first  28  counts.    First  count.    For  that  whereas 
Vox.,    yi.  6 
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the  StateQ  Island  WlialiDg  Oompsj^jj  ineoiporated  by  the  kgi»- 
lalure  of  the  state  of  New- York,  March  aCth,  1838,  did  on  the  Isl 
of  November,  1838,  at  &c.,  make  their  certain  sealed  note  or  ob- 
ligation, by  which  the  company,  for  value  received,  promised  to 
pay  to  the  order  of  the  defendant  Woram  fifteen  thousand  dol« 
laro  in  nine  months  after  date,  with  interest  at  the  rate  of  six 
per  cent,  to  commence  on  the  first  day  of  July,  1838,  and 
Woram,  with  the  knowledge  and  assent  of  the  company,  en^ 
dorsed,  transferred  and  delivered  the  note  or  obligation  to  the 
pkintifb;  the  defendants,  on  said  1st  of  November,  for  and 
in  consideration  of  the  sum  of  fifteen  thousand  dollars,  joint- 
ly  and  severally  in  -  writing  undertook  and  promised  to  pay 
the  plaintiffs  the  money  mentioned  in  the  note  or  obligation  aC"- 
cordiag  to  the  tenov  and  effect  thereof.  By  reason  whereof  &c. 
Second^  third  and  fimrth  counts  on  like  notes  or  obligatioas 
payable  in  ten^  eleven  and  twelve  months. 

Fifth  count.  For  that  whereas,  on  the  1st  of  November, 
1838,  at  <S&c.,  the  plaintiff  being  possessed  of  a  large  amount  of 
bonds  for  the  payment  of  money  previously  created  and  made 
by  them,  to  wit,  of  the  amount  of  $16,000,  and  of  the  value  of 
$15,000,  which  bonds  bore  interest  at  the  rate  of  six  per 
c^j(it'  iTOXs\  the  1st  of  July  then  preceding,  they,  the  plaintiff  on 
the  said  1st  of  November,  at  &c.,  agreed  with  the  Whaling 
Company  and  the  defendants  to  sell  and  deliver  the  bonds  to  the 
company,  in  consideration  that  the  company  and  the  defendants 
would  jointly  and  severally  promise  and  agree  to  pay  the  plaintifl& 
for  the  same  in  nine  months,  whereupon  the  plaintifis  transferred 
and  delivered  the  bonds  to  the  company ;  and  in  consideration 
thereof  the  company  and  the  defendants  then  and  Xh&te  jointly 
and  severally  promised  and  agreed  to  pay  the  plaintiffs  $16,000 
for  the  bonds  in  nine  months  with  interest  at  six  per  cent,  from 
the  1st  July  preceding.  Sixths  seventh  and  eighth  counts  on 
like  promises  to  pay  in  /en,  eleven  and  twelve  months. 

Ninth  count.  For  that  whereas,  in  consideration  that  the  plain- 
tiffb,  at  the  special  instance  and  request  of  the  defendants,  would 
sell, tansfei^aiMi  deliver  to  the conqiaiqr  on  acredit  of  nt^ 
dwien>bondB  of  theplaiatifiBi,  ^before,]  thedefendants  by  a  noteor 
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memomndum  in  wiiting,  in  consideratidn  of  the  premises, 
which  canMeraiien  ^as  erpressed  in  the  writings  undertook 
and  promised  the  plaintifis  that  they  would  be  accountable 
Id  them  for  Ae  price  agreed  to  be  paid  by  the  company 
Ibi  the  bonds,  being  $15,000,  and  interest  &c.,  payable  in 
vine  months  dec. ;  and  the  plaintiffs  thereupon  sold  and  de- 
delirered  the  bonds  to  the  company  &c.  Tenths  devenih  and 
iwdftk  counts  on  like  notes  or  memorandums,  upon  credits  of 
Im,  eleven  and  twelve  months. 

Thirteenth^  fourteenth,  fifteenth  and  sixteenth  counts  on 
joint  and  several  promissory  notes  £>r  $16,000  each,  made  by 
the  defendants  and  payable  to  the  {dainti£&  or  order  in  nine, 
ten,  eleven  and  twehe  months* 

Seventeenthj  eighteenth^  nineteenth  and  twentieth  counts  on 

like  notes  made  by  the  defendants,  together  with  the  Whaling 

Company^  by  which  the  defendants  and  the  company  joint- 

l/jf  and  severaUy  promised  to  pay  the  plaintifSs  or  order,  &c. 

Tweniy-firat,  twenty-second,  twenty-third  and  twenty-fourth 

counts  like  the  13th,  14th,  16th,  and  16th  counts,  except  that 

(be  notes  were  stated  to  be  payable  to  the  plaintiffs  or  bearer. 

Twenty-fifth,  twenty-sixth,  twenty-seventh  and  twenty-eighth 
counts  like  the  17th,  18th,  19th  and  20th  counts,  only  the  notes 
men  stated  to  be  payable  to  the  plaintifiis  or  bearer. 
Demfurr^  to  the  foregoing  counts,  and  joinder  in  demurrer* 

J.  W.  Oertjord,  for  the  defendants. 

L.  Hoyt,  for  the  plaintifb. 

By  the  Court,  Bronson,  J.    It  seems  from  this  declaration 
that  the  state  of  Indiana  exchanged  its  credit,  to  the  amount  of 
mty  thousand  dollars^  for  the  credit  of  the  Staten  Island  Whal- 
iag  Company,  backed  up  by  the  undertaking  of  the  defendant& 
The  eompany  having  made  default,  the  defendants  are  unwil- 
ling to  pay,  and  the  question  is  upon  their  liability. 

There  are  seven  sets  of  counts,  each  set  containing  four 
cooB^  BO  that  the  pleader  has  set  out  each  of  the  four  contracts 
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on  which  the  plaintiffs  sue  in  seven  different  forms.  I  shall  on- 
ly examine  this  long  declaration  so  far  as  exceptions  were  taken 
to  it  on  the  argument. 

The  first  objection  to  the  declaration,  and  it  is  one  which 
goes  to  all  the  counts,  is,  that  one  of  the  states  of  this  union 
cannot  sue  in  our  courts.  That  objection  is  answered  by  the 
case  of  Delafield  v.  The  State  of  Illinois,  (2  HUl,  159.) 

The  second,  fiflh  and  seventh  sets  of  counts  are  on  joint  and 
several  imdertakings  by  the  defendants  and  the  Whaling  Cona- 
pany,  and  the  objection  is,  that  all  the  contracting  parties  must 
be  sued  jointly,  or  each  separately.  But  the  answer  is,  that  the 
defendants  have  not  pleaded  the  non-joinder  of  the  company  in 
abatement  (1  Saund.  291,  note  (4);  1  Chit.  PI  29,  30.)  It 
does  not  appear  from  the  declaration  that  the  Staten  Island 
Whaling  Company  is  still  an  existing  corporation,  and  it  would 
not  be  a  very  violent  presumption  to  suppose  that  it  has  before 
this  time  ceased  to  be.  After  the  officers  of  the  company  had 
got  hold  of  the  state  bonds,  it  is  not  very  improbable  that  the 
pi  eject  of  catching  whales  and  making  spermaceti  candles  was 
abandoned,  and  the  charter  may  have  been  surrendered,  or  an- 
nulled by  legal  proceedings.  But  without  resorting  to  any  pre- 
sumption on  the  subject,  it  is  enough  that  it  does  not  affirma- 
tively appear  that  there  is  another  contracting  party  in  existence 
who  ought  to  have  been  joined  with  these  seven  defendants.(a) 

The  first  set  of  counts  are  upon  collateral  undertakings  by 
the  defendants  to  pay  the  debts  of  the  company,  and  it  is  not  al- 
leged, as  it  is  in  the  third  set  of  counts,  that  the  consideration 
for  the  promises  was  in  writing.  It  has  been  long  settled  that 
the  declaration  need  not  allege  that  the  agreement — and  the  con- 
sideration is  part  of  it — ^was  in  writing :  it  is  matter  of  evidence. 
The  counsel  supposes  that  the  revised  statutes  (2  iJ.  S.  136,  §  2) 
have  altered  this  rule  of  pleading ;  but  we  think  not.  The 
present  statute  of  frauds  has  only  declared  what  was  held  to  be 
the  rule  under  the  forme^  statute,  viz.  that  the  consideration  as 


(a)  See  Bwrgen  ▼.  Alibott,  (1  Hitt,  47^.) 
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wdl  as  the  piomise  must  be  in  writing.  The  law  is  precisely 
the  same  now  as  it  was  before,  and  there  is  no  reason  for  chang- 
ing the  rule  of  pleading. 

The  second  and  third  sets  of  counts  state  the  consideration  for 
the  undertakings  to  be  the  sale  and  delivery  by  the  plaintiff  of 
their  bonds  for  the  payment  of  money  with  interest.  It  is  said 
that  these  bonds  were  bills  of  credit,  which  the  state  is  forbid- 
den to  emit  by  the  federal  constitution ;  and  we  are  referred  to 
Crai^  V.  The  State  of  Missouri,  (4  Peters,  410,  430,)  Feder- 
disi,  No.  44,  193,  3  Story  on  the  Const.  220,  Delafield  v. 
Slate  of  Illinois,  (26  Wend.  217,)  and  Briscoe  v.  Bank  of 
Kentucky,  (11  Peters,  267,  312.)  These  books  prove  that 
all  attempts  to  give,  a  full,  accurate  and  satis&ctory  defini- 
tion of  bills  of  credit,  within  the  meaning  of  the  constitution, 
have  thus  fer  failed.  But  nearly  all  are  agreed  that  the  paper 
prohibited  can  only  be  such  as  is  designed  to  circulate  as  money, 
or  answer  the  ordinary  purposes  of  coin ;  and  it  is  enough  for 
the  present  case  to  say,  that  the  bonds  issued  by  the  plaintiff 
do  not  appear  to  have  been  intended  for,  or  that  they  were 
adapted  to  that  use. 

Another  objection  to  the  second  and  third  sets  of  counts  is, 
that  the  Staten  Island  Whaling  Company  has  no  power  by  its 
charter  to  purchase  or  deal  in  state  bonds.  It  was  incorporated  "  for 
the  purpose  of  engaging  in  the  whale  fishery,  and  in  the  man- 
ufacture of  oil  and  spermaceti  candles;"  and  has  only  such  gen- 
eral powers  as  are  incident  to  all  corporations.  {Stat,  of  1838, 
p.76,§  1,  10,  11;  1  R.  S.  599,  §  1—3.)  I  agree  with  the 
counsel  for  the  defendants  that  this  company  had  no  authority 
to  purchase  or  deal  in  these  bonds.  But  since  the  decision  in 
Moss  V.  TTie  Rossie  Lead  Mining  Company,  (5  HUl,  137,) 
1  do  not  see  that  a  corporation  can  ever  avoid  its  obligation  on 
4e  ground  that  it  was  given  for  property  which  the  corporation 
^&s  not  authorized  to  purchase.  And  if  the  company  was 
^UQd,  I  see  no  reason  why  the  defendants  should  not  also  be 
tound  by  the  contract. 

'^he  last  four  sets  of  counts  are  upon  promissory  notes  made 
I'^y^ble  to  the  plaintifis,  and  it  is  said  that  a  state  is  not  a  ^  per- 
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wOiDp  within  the  statute  of  Anne,  and  cannot,  therefore,  be  a  pe^ 
ty  to  a  promissory  note.  Our  statute  is,  that  <'idl  notes  in 
writing  made  and  signed  by  any  person^  whereby  he  shall 
promise  to  pay  to  any  other  person^  or  his  order"  &«.,  Aall  be 
negotiable  Sec. ;  and  that  <<  the  word  <  person'  in  the  two  last  pre- 
ceding sections  shall  be  construed  to  extend  to  every  corporcUian 
capable  by  law  of  making  contracts."  (1  R.  S.  768,  i  1 — 3.) 
It  did  not  require  the  aid  of  the  legislature  to  prove  that  the 
word  person  in  a  statute  may  extend  to  a  corporation  as  well  as 
to  a  natural  person.  {The  People  v.  Utica  Ins.  Company, 
15  John.  358.)  That  a  state  is  a  corporation  cannot  be 
doubted.  It  is  a  legal  being,  capable  of  transacting  some 
kinds  of  business  like  a  natural  person,  and  such  a  being  is  a 
corporation.  ( The  People  v.  Assessors  of  Watertown,  1  £BZ/, 
620.)  I  see  no  reason  for  doubt  that  a  state  may  be  the  payee 
of  a  promissory  note. 

No  other  objections  have  been  taken  to  the  declaration,  and 
the  plaintiflb  are  entitled  to  judgment  on  all  the  counts. 

Judgment  for  the  plaintiflk 


Hall  and  others  'os.  Tuttle. 

Where  a  Justioe  of  the  peace,  after  a  joiy  had  pronomiced  their  verdict,  randeied 
jadgment  immediatelj  and  noted  it  in  hii  mdnotes  of  the  ttial^  but  omitted  to  en. 
ter  it  upon  hie  docket  until  two  or  three  days  after;  held^  that  the  onrndon  was 
not  came  for  reyenal  on  certiorari. 

The  case  of  WaUon  v.  Datu  (19  Wend,  371)  commented  on  and  ezplamed. 

Ok  error  from  the  Oneida  common  pleas.  Tuttle  sued  the 
present  plaintiff  in  error  before  a  justice,  and  the  cause  was 
tried  by  a  jury,  who  found  a  verdict  against  Tuttle.  The  ver- 
dict was  rendered  on  the  3d  day  of  May,  1842 ;  and  a  certiorari 
was  brought  to  the  common  pleas  on  the  ground  that  the  justice 
did  not  ^^fortkwUh  render  judgment^  and  ent^  the  same  in  his 
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^i^^  {2R.8.  847,  §  ld4»)  but  cunitted  i&  make  the  entiy 
until  two  OP  three  days  afterwaitb.  HRie  return  of  ibt  justice 
stated,  in  subfitance,  that  he  rendeied  judgioent  <»i  the  3d  day 
of  May,  184S ;  that  on  the  same  day  he  entered  the  verdict  and 
judgment  in  his  minutes,  which  contained  all  the  proceedings, 
and  were  kept  on  file  in  his  office ;  and  that  he  thought  they 
weie  not  transcribed  in  his  docket  until  two  or  three  days  after, 
though  of  this  he  was  not  entirely  eertain.  The  common  pleas 
reversed  the  judgment  of  the  justice ;  whereupon  a  writ  of  error 
was  sued  out 

/.  Ben^Mdy  for  the  jdaintifis  in  ^rror. 

J.  M,  ifttscaitf  for  the  defendant  in  error. 

By  the  Churi,  Oowbn,  J.  The  cmly  ground  on  which  the 
common  pleas  reversed  the  judgment  was  the  omission  of 
the  justice  to  enter  it  in  his  docket  until  after  the  lapse 
rf  two  or  three  days  ftem  the  time  when  the  verdict  was  pro- 
noimeed.  There  may  be  some  question  whether  the  return  suf* 
ficiently  negatives  the  judgment  being  entered  in  tlie  docket 
forthwith ;  but  admitting  that  it  does,  is  the  omission  such  an 
error  as  calls  for  the  reversal  of  the  judgment  and  other  pro- 
ceedings? hnmediately  on  the  verdict  being  rendered,  the  jus- 
tiee  entered  it  with  the  judgment  in  his  minutes,  which  contain- 
ed nil  the  preceedings,  and  were  kept  on  file.  He  thinks  they 
were  not  transcribed  into  his  docket  till  two  or  three  days 
after. 

bidepeniiently-  of  the  statute,  the  case  would  not  be  attended 
with  the  Veast  diflScutty;  The  law  itself  dedares  what  the  judg- 
ment shall  be  on  a  verdict  b^g  found  by  a  jury,  or  by  a  jus- 
tice acting  in  the  plaee  of  a  jury.  And  though  the  court  in  de- 
claring the  j^adgment  may  word  it  wrongly,  the  law  will  re- 
gard the  deelaratioR  as  it  shoiikl  be,  and  make  it  enure  accord- 
ingly fer  all  purposes.  {EhteUr,  McQueen^  10  Wend.  519^ 
Wl  to  58S  anrf  the  eases  there  cited.)  This  shows  the  format 
entry  of  the  judgment  to  be  q;ui«e  an  unimportant  matter ;  and 


40  CASES  IN  THE  SUPREME  COURT. 

HaU  V.  Tattto. 

where  it  is  necessary  for  the  purposes  of  eyidenoe,  it  may  be 
made  at  any  time.  This  is  so  even  where  a  full  record  of  con- 
viction  is  necessary.  {Massy  v.  Johnson,  12  East,  67,  81,  2.) 
In  the  case  cited  the  magistrate  was  allowed  to  draw  up  a  re- 
cord for  his  own  protection,  aAer  he  had  committed  the  party. 
The  same  point  was  held  in  Oray  v.  Cookson,  (16  East,  13, 20,) 
the  record  being  drawn  up  after  the  commencement  of  an  action, 
and  some  six  months  after  the  judgment  rendered.  So  in 
respect  to  a  return  to  a  certiorari  brought  on  the  ground  of 
informality,  the  justice  may,  for  the  purpose  of  sustaining  the 
proceeding,  draw  out  an  amended  entry  according  to  the  fact, 
more  formal  and  perfect  than  the  first.  ( The  King  v.  Bttr- 
ker,  1  East,  186,  188.)  Lord  Kenyon,  Ch.  J.  here  said:  "If 
the  magistrate  has  done  no  more  than  return  the  conviction  in 
a  more  formal  shape,  instead  of  sending  it  up  in  the  informal 
manner  in  which  it  was  first  drawn,  and  supposing  that  the 
facts  as  they  really  happened  will  warrant  him  in  the  return  he 
has  now  made,  the  contrary  of  which  is  not  imputed,  I  dm  of 
opinion  that  it  was  not  only  legal  but  laudable  in  him  to  do  as 
he  has  done,  and  he  would  have  done  wrong  if  he  had  acted 
otherwise.  It  is  a  matter  of  constant  experience  for  magistrates 
to  take  minutes  of  their  proceedings,  without  attending  to  the 
precise  form  of  them  at  the  time  when  they  pronounce  their 
judgment,  to  serve  as  memorandums  for  them  to  draw  up  a 
more  formal  statement  of  them  afterwards  to  be  rettuftied  to  the 
sessions ;  and  it  is  by  no  means  imusual  to  draw  up  the  convic- 
tion in  point  of  form  after  the  penalty  has  been  leviedunder  the 
judgment  Nor  is  there  any  l^^al  objection  to  this  method,  pro* 
vided  the  &cts  will  warrant  them  in  stating  what  they  do.  It  is 
no  answer  to  say  that  a  party  convicted  may  be  thereby  induced 
to  incur  an  unnecessary  expense  in  suing  out  a  certiorari  to^  get 
rid  of  an  informal  conviction ;  for  a  mere  informality  in  the  man- 
ner of  drawing  up  the  conviction  ought  not  to  be  the  inducement 
for  removing  it  into  this  court,  but  some  substantial  defect  in  the 
justice  and  l^ality  of  the  proceeding."  ( Vid.  also  Selwood  v. 
Mount,  9  Carr.  if  Payne,  76.)  In  Matthews  v.  Houghton,  (2 
Fair/.  377,)  the  justice  had  continued  the  cause  on  his  docket 
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to  August  1st,  1828,  without  indicating  either  verdict  or  judg- 
ment He  then  went  out  of  office,  and,  three  or  four  years  after, 
wrote  up  the  book  to  judgment.  Mellen,  Ch.  J.  said :  '^  A  ma- 
pristrate  does  not  act  judicially  in  making  up  and  completing 
his  record.  In  doing  this,  he  performs  himself  what  this  court 
does  through  the  agency  of  their  clerk.  It  is  a  mere  ministerial 
act.  The  justice  adjourned  to  August  1st,  1828,  on  which  day 
he  made  his  decision."  The  proceeding  was  held  to  be 
regular. 

In  the  case  at  bar  the  original  minutes  were  made  pari  passu 
with  the  progress  of  the  cause ;  and  the  whole  transcribed  into 
the  docket,  within  two  or  three  days.  The  objection  is  hyper- 
critical in  the  extreme,  and  what  the  common  law  would,  as 
we  have  seen,  have  entirely  disregarded. 

The  defendant  in  error  is  therefore  driven  to  a  reliance  on  the 
2  R  S.  177,  §  124,  2d  ed.,  which  directs  that  in  certain  cases, 
one  of  which  is  that  of  a  verdict,  the  justice  shall  forthwith  ren- 
der judgment  and  enter  the  same  in  his  docket.  Was  the 
omission  to  copy  the  notes  into  the  docket  such  a  judicial  error 
as  vitiated  the  whole  proceeding?  I  should  think  most  clearly 
it  was  not.  The  case  of  Watson  v.  Darns,  (19  Wend.  371,) 
the  only  case  relied  on,  turned  upon  a  principle  entirely  differ- 
ent. When  the  cause  is  heard  by  the  justice  himself,  he  must 
terminate  his  judicial  labor  in  the  matter  within  four  days.  Mr. 
Justice  Bronson  says,  the  amount  was  not  settled  in  the  mind 
of  the  justice  until  the  four  days  had  elapsed.  Of  course  it  was 
not  entered  in  the  docket  till  after  that  time.  The  provision  as 
to  the  docket  is  incidentally  mentioned  in  reciting  the  statute ; 
but  the  emphatic  ground  was  the  omission  to  decide.  There 
can  be  no  judgment  even  by  legal  implication,  neither  in  sub- 
stance nor  in  form,  till  a  judicial  conclusion  is  made  by  the  jus- 
tice. This  is  a  condition,  the  execution  of  which  being  limited 
to  four  days  by  the  very  statute  which  confers  the  power  to  ren- 
der judgment,  it  is  at  least  error,  if  not  more,  to  pass  the  time.(a) 
It  is  truly  said  that  the  statute  is  in  terms  equally  imperative 

(a)SM  Ytrnng  t.  RunmisU,  (5  IKS,  GO.) 

ToL.  TL  6 
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as  to  the  entry  of  the  judgment  upon  the  docket;  and  in  the  dase 
before  us  it  directed  that  the  judgment  should  be  entered  forth- 
with.   But  the  nature  of  the  proceeding  is,  as  we  have  seen, 
entirely  different  in  the  two  cases.    Here  it  was  merely  minis- 
terial and  formal.     All  judicial  action  had  been  completed. 
The  verdict  was  rendered,  and  the  judgment  followed.     Both 
the  law  and  the  magistrate  concurred  in  the  proper  action 
upon  the  verdict,  within  the  proper  time,  and  the  judgment  it- 
self was  entered.    The  statute  is  equally  peremptory  in  respect 
to  all  the  entries  on  the  docket    <'  Every  justice  &c.,  shaU  keep 
a  book,  in  which  he  shall  enter"  &c.,  specifying  fifteen  particu- 
lars, some  before  and  some  after  judgment.    (2  R.  8. 196,  6,  } 
243, 2d  ed.)    Six  of  th«mi  are  after  judgment,  beginning  with 
the  entry  of  the  judgment    Suppose  any  or  all  to  be  omitted ; 
or  even  no  book  to  be  kept.    The  whole  is  ministerial;  and 
the  statute  touching  the  docket  and  its  minutiae  merely  directo- 
ry.   Its  language  being  imperative  does  not  make  it  any  thing- 
more.    Almost  every  directory  statute  is  imperative  in  its  words. 
One  entry  is  of  the  execution ;  another  of  the  return  d&c.    The 
statute  peremptorily  commands  these  entries.    Yet  it  would  be 
a  strange  application  of  it,  should  we  hold  the  judgment  rever- 
isible  for  the  omission  of  either.    The  entry  of  the  judgment  is 
no  more  a  part  of  it  than  the  instances  put.    It  is  mere  evidence 
of  the  judgment,  as  it  was  at  common  law ;  valid,  though  made 
at  any  time,  and  open  to  correction  according  to  the  truth.    To 
say  that  a  clerical  defect  or  omission  in  any  of  the  fiiteen  docket 
particulars,  should  be  ground  of  reversal,  would  be  intolerable. 
How  far  does  it  accord  witli  another  provision,  (trf.  186,  §  181,) 
directing  the  comt,  on  certiorari,  to  give  judgment  as  the  right 
of  the  matter  may  appear;  without  regarding  technical  omissions, 
imperfections  or  defects  in  the  proceedings,  which  do  not  affect 
the  merits? 

On  the  whole,  we  are  of  opinion  that  the  judgment  of  the 
common  pleas  must  be  reversed,  and  that  of  the  justice  affirmed. 

Judgment  reversed. 
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BioELOw  VS.  Heaton. 

If  a  eommoii  canier  be  indooed  to  deliver  goods  to  the  conaignoe,  bj  a  IUm  and 
ftandnlait  promve  of  the  latter  that  he  will  pay  the  freight  as  aoon  as  thej  axe 
received,  the  delivezy  wUl  not  amount  to  a  waiver  of  the  carrier's  lien,  hot  he 
may  diaiffiiin  and  aoe  the  consignee  in  replevin. 

Replevin,  tried  before  Kent,  C.  Judge,  at  the  New-York 
circuit  in  May,  1842.  The  plaintiff  was  nonsuited  at  the  circuit, 
and  now  moved  for  a  new  trial  on  a  bill  of  exceptions.  The 
fiicts  of  the  case  sufficiently  appear  in  the  opinion  crif  the  court 

0.  B  Piatt,  for  the  plainti£ 

G.  W.  NUes,  for  the  defendant 

By  the  Court,  Cowen,  J.    In  this  case  tfa^  plaintiff,  beii^  the 
owner  of  a  canal  boat  of  which  D.  Blakely  was  master,  received  on 
hcmi  a  cargo  of  flour  to  be  delivered  to  the  defendant  at  the  city 
of  New-York,  he  to  pay  the  freight    On  the  arrival  of  the  flour  at 
New- York,  Blakely  called  upon  the  defendant  for  money  on  ac- 
count of  the  freight  to  pay  his  men.    This  was  declined  till  the 
flour  was  delivered,  the  defendant  promising  that,  on  delivery, 
^®  "w-Quld  pay  all  charges.    It  was  delivered  accordingly,  when 
b^  refused  to  pay,  unless  the  master  would  deduct  six  cents  per 
hajTtel  as  a  compensation  for  pretended  injury  which  the  flour 
b^  sustained  in  the  manner  of  delivery,  but  of  which  there  was 
no  proof    The  plaintiff  disaffirmed  the  act  of  delivery,  and, 
tJirongh  his  agent,  the  master,  demanded  the  restitution  of  the 
^'ur.     This  being  refused,  he  brought  replevin,  and  the  judge 
flc>nsx:,ited  hitn. 

^  the  transaction  was  a  trick  on  the  pert  of  the  defendant, 
^ho  intended  to  obtain  the  flour,  and  then  coerce  the  master  in- 
^  ^^^x  unreasonable  deduction  from  his  freight,  the  delivery  was 
^^^^.ble,  and  the  plaintiff  entitled  to  recover.  We  think  it 
^^^^     susceptible  of  that  construction ;  and  that  the  question 
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should  have  been  submitted  to  the  jury.  It  is  well  settled  that 
where  a  vendee  obtains  goods  with  an  intent  not  to  pay  for 
them,  this  is  a  fraud  which  avoids  the  contract  at  the  election 
of  the  vendor,  who  may  treat  the  defendant  as  a  wrongdoer,  and 
recover  the  goods  specifically.(a)  The  same  consequence  4s 
predicable  upon  the  same  principle,  where  goods  are  obtained 
with  an  intention  to  defraud  the  carrier  of  his  freight,  or  any 
part  of  it.  The  only  difference  lies  in  the  latter  object  being-  so 
contemptibly  insignificant  as  to  raise  a  doubt  whether  any  man 
would  be  guilty  of  fraud  in  its  accomplishment.  It  is  said  that 
a  lien  is  always  forfeited  by  delivery.  That  is  indeed  so ;  and 
the  same  thing  may  be  said  of  a  right  to  the  goods  in  specie, 
where  they  are  delivered  by  the  vendor.  But  a  delivery  pro- 
cured by  fraud  is  not  within  the  rule.  It  is  void  at  his  election ; 
in  other  words,  it  is  no  delivery.  The  difference  between  that 
case,  and  the  like  fraudulent  act  of  obtaining  goods  from  a  car 
rier  or  other  lien-holder,  consists  in  the  one  being  a  fraud  against 
the  general  and  the  other  against  the  special  property,  which  is 
a  difference  in  words  only ;  not  of  principle.  It  is  said  the 
plaintiff  may  bring  assumpsit  for  the  freight.  So  may  the  vendor 
sue  for  the  price  of  his  goods ;  but  he  may  also  bring  replevin. 

New  trial  granted. 

(a)  See  Aahv,  Putnam,  (1  HiU,  303  ;)  Cory  y.  HotaUing,  {id.  311 ;)  BrUtol  v. 
Wilmwre,  (1  Bam.  §•  Cress.  514 ;)  KUby  v.  Wilson,  {Ry.  j-  Mood.  N.  P.  Rep. 
178, 181 ;)  und  per  Cowen,  J.  in  Rose  v.  The  People,  (5  Hill,  294.) 
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Though  it  appear  on  a  trial  in  a  justice's  court  from  the  plaintiff's  own  showing 
that  the  title  to  lands  is  in  question,  and  the  justice  improperly  refbse  to  dismin 
the  cause,  his  jud^ent  will  not  be  void  for  want  of  jurisdiction,  but  only  voidable 
for  error.    Per  Cowen,  J. 

The  justice  may  properly  proceed  and  render  judgment,  notwithstanding  evidence 
of  title  to  lands  be  given  by  the  plaintiff,  if  the  defendant  do  not  ezpresaly  dispute 
such  title,  nor  more  to  have  the  cause  dismissed. 
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On  error  fix>in  the  mayor's  court  of  the  city  of  Troy.    Mazu- 
Ban  sued  Koon  before  the  justices'  court  of  the  city  of  Troy,  in 
an  action  on  the  case  for  damages  done  to  a  dwelling  house  be- 
longing to  the  former.     On  the  trial  it  appeared  from  the  testi- 
mony adduced  by  Mazuzan,  among  other  things,  that  the  house 
in  question  was  occupied  by  one  Shay,  at  the  time  of  the  injury 
complained  of,  who  had  formerly  rented  it  of  Mr.  Dow ;  that  the 
injury  was  committed  some  time  in  the  year  1839 ;  and  that  the 
house  was  originally  built  for  Dow,  who  had  ex^iercised  acts  of 
ownership  over  it.    Mazuzan  then  gave  in  evidence  a  deed  con- 
veying to  him  the  house  and  lot,  executed  by  Dow  in  1835.    It 
did  not  appear  that  any  objection  was  made  to  this  evidence  on 
the  part  of  Koon,  nor  that  he  disputed  the  title  of 'Mazuzan  at 
the  trial.    Judgment  was  rendered  for  Mazuzan  in  the  justices' 
court,  which  was  afterwards  affirmed  by  the  mayor's  court  on 
certiorari.    Koon  sued  out  a  writ  of  error. 

/  P.  Albertson-j  for  the  plaintiff  in  error. 

M.  I.  Totonsend,  for  the  defendant  in  error. 

By  the  Court,  Cowen,  J.     The  plaintiff  being  a  reversioner, 
and  the  direct  injury  being  to  the  tenant,  it  became  material 
under  the  plea  to  show  his  title.    This  was  important,  not  only  to 
the  right  of  recovery  at  all,  but  to  the  amount  of  damages.   Dow 
appeared  to  have  been  the  former  owner.    His  title  was  shown 
by  acts  of  ownership ;  and  evidence  of  these  was  followed  by  a 
conveyance  from  him  to  the  plaintiff.     To  this  evidence  no  ob- 
jection  was  made ;  nor  was  the  plaintiff's  title  expressly  disputed 
at  the  trial.    No  motion  was  made  to  dismiss  the  cause,  as  be- 
^  one  which  necessarily  involved  the  question  of  title ;  nor 
does  it  appear  that  the  justices'  attention  was  called  to  the  point. 
The  case  was  clearly  within  the  statute  which  directs  a  dis- 
'^^'^^^  of  the  cause  by  the  justice,  if  it  can  be  said  that  the  plain- 
t's title  was  disputed,  within  the  meaning  of  2  R,  S.  168,  §  63, 
^«c«.     [WUUmghby  v.  Jmks,  20  Wmd,  96,  99,  100;    Whir 
^^  V.  Dudley,  19  trf.  373.)    But  it  is  plain  that  the  statute 
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dpes  Qot  mean  to  deprive  the  justice  of  jurisdiction  ab^olutoly. 
It  leaves  him  to  judge  whether  the  title  be  in  question  or  not, 
and  if  he  mistake,  the  judgment  is  voidable  for  error,  not  void 
for  want  of  jurisdiction.  It  follows,  I  think,  that  if  the  party- 
will  entitle  himself  to  a  dismissal,  he  must  call  the  justice's  at- 
tention specifically  to  the  objection,  by  at  least  disputing  the 
title  claimed.  If  he  omit  this,  it  is  a  waiver  and  a  virtual  assent 
that  the  evidence  of  title  shall  be  received ;  and  that  the  title  as 
made  out  shall  pass  without  being  drawn  into  dispute.  We  are 
told  that  the  title  was  disputed  by  the  plea  of  the  general  issue. 
That  is  true,  if  it  be  spoken  of  the  time  when  issue  was  joined ; 
but  the  statute  refers  the  question  to  the  time  of  the  trial.  "  If  it 
appear  on  the  trials  from  the  plaintiff's  own  showing,  that  the 
title  to  lands  is  in  question,  which  title  shall  be  disputed  by  the 
defendant ;"  that  is  to  say,  on  the  same  trial.  The  statute  is 
founded  on  the  impropriety  of  a  title  to  land  being  tried  and  de- 
termined by  a  justice's  court.  If  it  be  conceded,  or  be  assumed 
by  both  parties,  thus  passing  without  dispute  on  the  trial,  the 
plaintiff  does  not  in  the  words  of  the  statute  show  it  to  be  in 
question.  There  is  in  feet  no  question  about  it ;  and  the  evil 
of  trying  title  does  not  arise.  The  justice  has  jurisdiction  of 
the  subject  matter,  as  it  is  presented  by  the  pleadings ;  and  it  is 
in  the  election  of  the  defendant  whether  he  shall  retain  it  The 
defendant  may  move  a  dismissal ;  and  probably,  under  the  stat- 
ute, disputing  the  title  would  be  equivalent  to  that.  But  if  he 
omit  to  do  so,  he  comes  within  the  rule  that  consent  takes  away 
error.  In  the  case  at  bar,  the  defendant  neither  objected  to  the 
evidence  of  title,  nor  disputed  its  effect,  nor  moved  for  a  dis- 
missal. The  only  evidence  he  gave  went  to  the  amount  of  dam- 
ages. Clearly  where  the  plaintiff  declares  in  an  action  of  which 
the  justice  has  jurisdiction,  there  is  no  error  in  his  receiving  ev- 
idence of  any  matter  within  or  without  his  jurisdiction,  if  the 
defendant  stand  by  and  make  no  point  against  it.  The  evidence 
is  inadmissible ;  but  the  defendant  cannot  be  heard  against  it  on 
error,  if  he  do  not  make  any  objection  in  the  court  below.  Sup- 
pose the  parties  by  consent  go  into  the  question  of  title  to  real 
estate,  who  shall  object  ?  They  may  consent  to  an  arbitration  of 
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tiieir  rights  if  they  please ;  and  if  the  action  in  whioh  they  thus 
^bitrate  be  of  a  nature  in  which  the  justice  can  render  judg- 
^J^nt,  and  he  do  so,  who  can  gainsay  his  jurisdiction?  The 
^ost  is  that  both  consented  to  a  hearing  of  irrelevant  matter. 
5^  WhUmff  V,  Dudley  the  evil  was  that  the  justice  heard  evi- 
dence of  the  {daintiff 's  title,  but  overruled  the  answering  evi- 
d^«toe  of  the  defendant. 

Judgment  afSrmed. 


Bakbr  vs.  Braman. 


A  I"  ■ '  ■  i"  Ji&i  may  renoimce  a  oanstitutional  provision  made  for  his  own  benefit 

If  ••  pri-v^ate  load  be  laid  out  pursuant  tol  R.  S.  513,  $  77,  with  the  couBent  of  the 
^''•^*««*  of  the  land,  the  proceeding  will  be  valid. 

"^  ^^OfM^mai  of  die  owner  need  not  be  in  writing,  but  may  be  by  parol. 

"^**^^»»  «fter  the  laying  out  of  a  private  road  pursuant  to  the  statute,  and  the  aasess. 
°**^*»^  of  the  owner's  damages,  he  brought  an  action  to  recover  them ;  held^  a 
"^^S^ciicnt  manifestation  of  his  consent,  and  that  the  applicant  f9r  the  road  was 

*^  ^*^i^«*er  may  recover  Ifae  damages  assessed  in  such  case  by  an  action  of  astumpaiU 


I^:^:aiuERER  to  declaration.     The  action  was  assumpsit  to 
i^^^^O'V'^r  the  damages  assessed  by  a  jury  for  a  private  road 
^'^ioh.  the  commissioners  of  highways  had  laid  out  through 
tte    j>laintiff 's  lands,  pursuant  to  2  R.  S.  517,  §§  77,  8.    The 
te^dLaxation  showed  that  the  road  was  laid  out  on  the  appli- 
cation, of  the  defendant,  and  set  forth  the  proceedings  down  to 
^d  iiicluding  the  assessment  of  damages.    It  averred  also  that 
tSie  plaintif!^  ever  since  the  laying  out  of  the  road,  had  suffered 
fl^e  defendant  to  use  it,  and  that  he  promised  to  pay  the  dam- 
^^8®s  assessed,  but  neglected  and  refused  &c.    The  defendant 
^Qauxred,  assigning  for  cause  that,  as  the  proceedings  in  laying 
^^^  the  load  were  unconstitutional  and  void,  there  was  no  con- 
8*<ieratioii  for  the  promise  alleged  in  the  declaration ;  and  also 
^**  ^^Bompsit  was  not  the  proper  form  of  action.    Joinder. 
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S.  Beardsley,  for  the  defendant 
J.  A.  Collier,  for  the  plaintiff. 

By  the  Court,  Cowen,  J.  The  case  of  Taylor  v.  Porter 
(4  Hill,  148)  held  the  statute  authorizing  one  man  to  take  the 
property  of  another  for  his  own  use,  though  under  an  apptaisement 
of  its  value,  to  be  void.  The  action  was  trespass  qiiare  cloth 
sum /regit  by  the  owner ;  and  a  justification  was  pleaded  with- 
out averring  the  plaintiff's  consent.  The  decision  proceeded  on 
the  ground  that  the  land  was  taken  in  invitutn  ;  and  Mr.  Justice 
Bronson  concedes  in  terms  that  the  objection  has  no  application 
where  the  owner  consents.  It  was  thrown  out  in  the  course  of 
the  argument  of  the  present  case,  that  such  consent  not  being 
in  writing,  the  title  would  still  be  void  under  the  statute  of 
frauds.  The  answer  is  that  the  owner's  consent  takes  away  all 
objection  to  the  statute  in  relation  to  private  roads.  True,  the 
road  being  an  incorporeal  heraditament,  it  could  not  be  granted 
even  at  common  law  without  a  deed.  But  it  was  competent  for 
the  legislature  to  create  an  exception  both  to  the  common  law 
rule  and  the  statute  of  frauds.  They  have  done  so  by  the  stat- 
ute in  question.  In  the  light  of  the  constitution,  if  not  that  of  a 
law  which  lies  at  the  foundation  of  all  governments,  this  statute 
must  be  read  with  the  proviso  that  the  owner  consent.  That 
consent  removes  all  obstacle  and  lets  the  statute  in  to  operate 
the  same  as  if  it  had  in  terms  contained  the  condition.  Clearly 
we  may  say  of  a  statute  as  much  as  we  do  every  day  of  deeds 
and  other  private  acts,  valeat  quantum  valere  potest. 

By  bringing  an  action  for  the  damages  assessed,  we  have  the 
clearest  manifestation  of  consent ;  and  an  adoption  of  the  ma- 
chinery provided  by  the  statute  for  effectuating  the  grant.  The 
provision  of  the  fundamental  law  was  for  the  benefit  of  the  owner 
only ;  and  the  maxim,  quilibet  potest  renunciare  juri  pro  se 
introducto,  applies  as  well  to  constitutional  law  as  to  any  other. 
Suppose  the  defendant  omits  to  plead  auterfois  acquit  to  an  in- 
dictment for  an  infamous  crime,  or  pleads  guilty ,  could  it  be 
said  that  the  former  acquittal  should  protect  him  from  punish- 
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meix€^     1)ecause  the  provision  against  his  being  put  twice  in 
jeopcur^ij  has  happened  to  find  its  way  into  the  constitution  ? 

ft,    3^  clearly  settled  that  an  award  or  assessment  of  a  sum  to 

\je  pc^d  by  one  to  another,  pursuant  to  a  pubhc  or  private  act  of 

parlisLTKieQt,  forms  the  subject  of  an  action  of  assumpsit,    The 

ca5^  o^  ^M  V.  Burrows^  reported  in  Bull  N-  P-  129,  Lond,  ed, 

0f  1.7^86,  is  in  point,  and  has  never  been  questioned,  at  least  not 

^teot^ly.    Debt  may,  for  aught  I  know,  be  equally  proper  ;(a) 

13^  thAt  action  is  often  concurrent  with  assumpsit.    {Se^  Rann 

-^.  ^jrrcenj  {Cowp.  474;  also  Doug,  402.)    A  justice's  judgment 

is  perhaps  an  exception.     {Pease  v.  Howard^  14  Johns.  479.) 

But  clearly  the  analogy  of  this  to  an  as  essment  should  not  o^ 

®rate  to  enlaige  it  into  a  general  rule.    Such  an  effect  would 

place  it    in  conflict  with  doctrines  that  this  court  could  never 

have  thought  of  disturbing. 

Judgmc^nt  for  the  plaintifi*. 

(«)  See    Jjthamn  v.  Olcott,  (1  N,  Hamp,  Rep,  339,)  and  Bigelow  ▼.  The  Oam^ 
*"'**  4-  Goneord  Tump.  Co,,  (7  JTom.  R.  202.) 


The  People,  ex  rel.  Paxton,  vs.  Parker. 


.  ■-WHHU1  elected  by  the  people  is  removed,  and  a  ponon  appointed  to  dis* 

^'^    the  duties  of  the  office  ponuant  iol  R.  S.  124,  ^  49,  the  governor  may, 
|L   ^^^    time  before  a  new  aheriff  is  elected,  remove  the  person  so  appointed, 
^^^   no  charges  are  preferred  against  him,  and  appoint  another  in  his  place. 

^^RMATiON  in  the  nature  of  a  quo  warranto.    The  infor* 


y^    ^*   was  filed  in  June,  1843,  and  alleged  that  the  defendant 


^^^^^  the  space  of  three  months  and  longer,  used  and  exe- 


^1 .  the  office  of  sheriff  of  the  county  of  Oneida,  and  still 

tho  -^    to  use  the  said  office,  without  any  lawful  warrant  or  au^ 
^     ^^  whatever,  dkc.    That  Theodore  S.  Faxton,  the  relator, 
^^  ^"i^htfiilly  entitled  to  the  said  office  during  all  the  time  aforo^ 
^  ^oid  still  is  entitled  to  the  same.    That  one  David  MouU 


50  CASES  IN  THE  SUPREME  COURT. 

The  People  v.  P^ker. 

ton  held  and  exercised  the  said  office  on  the  19th  of  December, 
1842,  and  for  a  long  time  before,  to  wit,  from  the  1st  of  Januarf, 
1841,  having  been  duly  elected  thereto  by  the  people  of  said 
county  for  the  term  of  three  years  from  the  1st  of  January  afore- 
said. That  afterwards,  to  wit,  on  the  20th  of  December,  1842, 
and  during  the  term  for  which  the  said  Moulton  was  elected, 
he  was  in  due  form  of  law  removed  from  the  said  office  by 
William  H.  Seward,  then  governor  of  the  state ;  and  a  vacancy 
having  thus  occurred,  the  governor  on  the  next  day  appointed 
the  relator  to  execute  the  duties  of  said  office  until  the  vacancy 
should  be  supplied  by  a  new  election.  That  the  relator  there* 
upon  took  the  oath  of  office  &c.,  caused  the  requisite  bond  to 
be  executed  and  ffied,  and  procured  and  served  on  said  Moul- 
ton the  proper  certificate  that  he,  the  relator,  had  duly  qualified 
and  given  the  security  required  by  law :  whereby  the  relator 
became  authorized  &c,  to  execute  the  duties  of  said  office  of 
sheriff  until  the  same  should  be  supplied  by  a  new  election ; 
and  that  said  office  has  not  yet  been  supplied  by  a  new  elec- 
tion &c. 

The  defendant  pleaded  that,  while  the  relator  was  so  exe- 
cuting the  duties  of  the  office  of  sheriff  under  and  by  virtue  of 
his  appointment,  as  alleged  in  the  information,  to  wit,  on  the 
llth  of  January,  1843,  William  C.  Bouck,  then  being  governor, 
did,  under  the  authority  vested  in  him  by  the  constitution  and 
laws  of  the  state,  remove  the  relator  fi'om  the  said  office  to  which 
he  had  been  appointed  ;  and  the  same  having  thus  become  vacant, 
the  said  William  C.  Bouck  afterwards,  and  on  the  day  last  men- 
tioned, in  due  form  of  law  appointed  the  defendant  to  said 
office,  and  commissioned  him  to  discharge  the  duties  of  the 
same  until  the  vacancy  should  be  supplied  by  a  new  election. 
That  thereupon  the  defendant,  after  having  taken  the  oath  of 
office  and  filed  the  bond  required  by  law,  procured  and  served 
on  the  relator  a  certificate  that  he,  the  defendant,  had  duly  qual- 
ified and  given  the  requisite  security ;  whereby  the  defendant 
bociune  authorised  &c.  to  execute  the  duties  of  said  office  of 
sheriff  until  the  same  should  be  supplied  by  an  election;  aad 
that  said  office  has  not  yet  been  supplied  by  an  election  6lc. 
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Replication,  that  no  charges  were  made  or  presented  to  the 
^d  William  C.  Bouck,  governor  d&c.,  against  the  relator,  nor 
did  tile  said  William  C.  Bouck  serve  or  cause  to  be  served  upon 
*he  relator  a  copy  of  any  charges  Sec,]  and  that  the  relator  had  not 
Wn  guilty  of  any  misfeasance,  malfeasance  or  nonfeasance  in 
^ce&c. 

The  defendant  demurred  to  the  replication,  assigning  the  fol* 
lo\ring  causes,  viz,  1st,  That  it  seeks  to  put  in  issue  whether 
^7  cha^s  were  presented  to  the  governor  against  the  relator, 
^^  served  upon  him,  whereas  this  is  altogether  immaterial,  as 
^^  governor  had  the  power  to  remove  without  charges ;  2d, 
^^Uae  the  replication  seeks  to  put  in  issue  whether  the  relator 
T^  guilty  of  any  misfeasance,  malfeasance  or  nonfeasance  &c., 

^  ^iug  also  inmiaterial.    Joinder  in  demurrer. 

^^^    <Dwnstock  ^  S.  Beardsley  for  the  defendant 

^^-^     -**.  Kirkland  ^  D.  Cady^  contra. 

'-^S^    the  Courty  Nelson,  Ch,  J.    The  eighth  section  of  the 

10  ^*^lx  article  of  the  constitution  ordains,  that  sheriflfe  shall  be 

Cu^^^^^  by  the  electors  of  the  respective  counties  once  in  every 

^^*^^^     years,  and  as  often  as  vacancies  shall  happen ;  that  they 

^^1     hold  no  other  office,  and  be  ineligible  for  the  next  three 

y^^T"^  after  the  termination  of  their  offices ;  and  that  the  gover- 

^    *iiay  remove  such  sheriff  at  any  time  within  the  three 

k*^  for  which  he  shall  be  elected,  giving  to  him  a  copy  of  the 

^^^^ges  against  him,  and  an  opportunity  of  being  heard.    ( Canst 

'J    A?:  Y.  Art  4,  J  8.) 

*^    is  quite  clear  from  the  above  provision  that  the  office  of 

^*'ifl^  as  known  to  the  constitution,  is  one  to  which  the  in- 

l^^^lient  must  be  elected  by  the  people,  and  which  cannot 

^iled  by  an  appointment  through  the  executive  or  any 

^   CDther  appointing  power.    But  on  the  happening  of  a  vsr 

^^^^"y  in  the  office  by  death  or  otherwise,  during  the  constitu- 

^  ^^^  term,  the  necessity  of  the  case  requires  that  it  should  be 

^^l>orarily  filled  by  other  means  than  an  election ;  and  those 


*ei 
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means,  as  well  as  the  time  the  temporary  incumbent  shall  hold, 
must  be  left  to  the  legislature.  That  body  have  accordins^ly 
provided  that,  when  a  vacancy  shall  occur,  the  under-sheriff 
shall  execute  the  duties  of  the  office  imtil  a  sheriff  shall  be 
elected  or  appointed.  In  case  there  be  no  under-8herif[|  the  cor- 
oner may  discharge  the  duties ;  and,  upon  his  neglect  or  refusal, 
some  other  suitable  person  may  be  designated  for  that  purpose. 
(1  R.  S.  379,  to  381,  §§  72  to  82.) 

These  several  statutory  provisions  secure  a  supply  of  any 
vacancy  that  may  occur,  inunediately  on  the  happening  of  the 
event,  and  guard  effectually  against  every  contingency  by 
which  a  county  may  be  left  temporarily  destitute  of  an  officer  to 
discharge  the  duties  of  sheriff  They  were,  however,  designed 
to  meet  the  Immediate  exigency  only ;  not  to  supply  the  va- 
cancy until  a  sheriff  should  be  elected.  That  is  provided  for  in 
another  part  of  the  revised  statutes. 

By  1  jR.  iS.  124,  h  49,  it  is  enacted  that  in  every  case  where 
^  vacancy  shall  occur  in  the  office  of  sheriff,  except  where  such 
vacancy  shall  arise  from  the  death  of  the  incmnbent,  the  gover- 
nor shall  appoint  some  fit  person  who  is  eligible  to  the  office,  to 
execute  the  duties  thereof,  until  it  shall  be  supplied  by  an  elec- 
tion ;  and  the  person  so  appointed,  after  taking  the  oath  of  of- 
fice and  giving  the  requisite  bond,  is  clothed  with  all  the  au- 
thority and  subject  to  all  the  duties  and  obligations  of  the  offi- 
cer so  removed.  The  governor's  power  of  appointment  was  sub- 
sequently extended  to  tlie  case  of  a  vacancy  occurring  by  death. 
{Sess.  L.  of  1830,  p.  64  §  2.)  By  1 R.  S,  128,  §  8,  it  is  provided 
that  all  vacancies  in  the  office  of  sheriff  shall  be  supplied  at  the 
general  election  next  succeeding  the  happening  thereof;  but 
when  the  term  of  service  will  expire  at  the  end  of  the  year  dur- 
ing which  the  vacancy  shall  occur,  no  person  shall  be  chosen 
to  supply  it,  but  the  usual  election  shall  be  held  for  a  new 
officer  to  hold  during  the  constitutional  term. 

The  power  of  the  governor,  therefore,  to  supply  the  vacancy 
by  appointment,  is  confined  to  the  interval  occurring  between 
the  time  the  vacancy  happens  and  the  filling  of  the  office  at  the 
next  geixeral  election,  which  in  no  case  can  exceed  the  period 
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of  one  year,  and  may  not  exceed  one  month.  But  between  the  hap- 
pening of  the  vacancy,  and  the  supply  by  election,  be  the  time 
longer  or  shorter,  the  power  is  complete  and  absolute.  Under  this 
power  the  relator  received  his  appointment  from  Governor  Seward 
^  supply  the  vacancy  occasioned  by  the  removal  of  Moulton. 

The  power  tmder  which  the  relator  was  removed  is  given 

expressly  by  1  iJ.  S.  122,  J  38,  as  follows:   "  All  officers  who 

^^'^  or  shall  be  appointed  by  the  governor  for  a  certain  time,  or 

^  ^^pply  a  vacancy y  may  be  removed  by  him."    The  relator, 

haviiig  been  appointed  to  supply  the  vacancy  occasioned  by  the 

^^iioval  of  Moulton  on  the  20th  December,  1842,  was  of  course 

«iect  to  removal  by  Governor  Bouck  within  the  very  terms 

/*^6  forgoing  provision. 

<^  -ias  been  argued,  however,  that  Governor  Bouck  could  not 

^jUm^^^  the  relator,  because  of  the  want  of  constitutional  power 

io  :&ll     the  vacancy  by  appointment.     We  admit  the  vacancy 

cannot,  be  constitutionally  filled  short  of  an  election.    But  from 

^^  ^"^^Kiessity  of  the  case  the  legislature  may  provide  for  devolv- 

"^  t;H.^  duties  of  the  office  temporarily  upon  some  one  to  be  se- 

lect^cl  ty  the  governor  or  otherwise ;  and  this  they  have  accord- 

'^W  done. 

*^  "^^as  insisted  also  that  the  power  of  the  executive  to  appoint 

IS  ^^dxausted  by  the  exercise  of  it  in  the  first  instance  after  a  va- 

^^^^^'y  has  occurred.    This  argument  is  drawn  from  the  latter 

<ii^\is^  of  the  section  conferring  the  power  of  appointment, 

wni^ j^  is  as  follows :  "  The  person  so  appointed  ifcc.  shall  pos- 

^^^    €mII  the  rights  and  powers^  and  he  subject  to  all  the  duties 

"^^  €>bligati(ms  of  the  officer  so  removed:'    (1  if.  ^.  124,  §  49.) 

^^     counsel  for  the  relator  suppose  that  the  above  clause  of 

^    forty-ninth  section  conflicts  with  the  provision  in  1  R.  S. 

^>   5  38,  and  that  the  former,  being  subsequent  in  the  order  of 

-.  ^^ttnent,  must  control.    The  answer  is,  that  no  necessary  con- 

.^^  Exists  between  the  two  provisions.    The  clause  of  the  forty- 

,  .  ^Vi  section  relied  upon  was  intended  merely  to  define,  in  a 

^^  -and  comprehensive  manner,  the  powers,  duties  and  obli- 

-^^^ns  of  the  appointee.     Besides,  the  argument  proves  too 

^Vi.    For  unless  the  power  of  removal  exists  imder  the  thirty- 
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eighth  section,  it  does  not  exist  at  all  in  respect  to  an  incumbent 
appointed  by  the  governor;  and  the  tenure  of  the  appointee, 
therefore,  whatever  objections  might  be  found  to  exist  against 
him,  would  be  more  absolute  than  even  that  of  the  constitutional 
sheriflF.  The  statute  should  be  very  explicit  and  positive  to  justify 
such  unreasonable,  not  to  say  absurd  consequences. 

A  removal  upon  charges  is  confined  to  the  officer  who  has  been 
elected  by  the  people.    {Const.  Art  4,  §  8;  IRS,  123,  §  44.) 

Judgment  for  the  defendant 


Fi8H  vs.  FoLLEV  and  another,  adm'rs  &c. 

An  entire  demand  cannot  be  fevered  bo  to  enable  the  party  to  maintain  two  wmtM 
thereon. 

The  defendant  covenanted  in  1832  that  the  plaintiff  fihonld  have  a  continaed  mxp^ 
ply  of  water  for  hie  mills  from  the  defendant*!  dam,  which  covenant  the  latter 
totally  failed  to  perform  afier  1896 ;  and  in  1835  the  plamtiff  brought  an  action 
for  the  breach,  and  recovered  the  damages  tuftained  by  him  op  to  that  time. 
Held,  a  bar  to  a  second  action  for  damages  arising  from  a  sabaeqaent  failure  to 
perform. 

Covenant,  tried  before  Gridley,  C.  Judge,  at  the  Oswego 
circuit  in  June  1840*  The  case  was  this :  On  the  12th  of  Feb- 
ruary 1822,  Norman  Hubbard,  the  defendant's  intestate,  cove- 
nanted with  the  plaintiff  to  furnish  him  with  sufficient  water 
out  of  the  mill  dam  of  said  Hubbard  to  carry  the  fulling  mill 
and  carding  machine  of  the  plaintiff,  except  during  the  dry  sea- 
son in  summer,  and  the  usual  time  of  freezing  in  winter ;  and 
at  those  times  to  let  the  plaintiff  have  a  sufficient  share  of  the 
water  to  carry  one  wheel  d&c.  The  covenant  further  provided 
that  if  the  plaintiff  should  wish  to  use  more  water  than  for  the 
purposes  mentioned,  he  was  to  have  the  privilege  of  doing  so 
at  all  times  when  such  use  would  not  interfere  with  the  mills 
of  the  said  Hubbard.  The  action  was  founded  on  an  alleged 
breach  of  this  covenant  Pleas,  1st,  Non  est  factum;  and  2d, 
A  foimei  recovery  for  the  same  cause  of  action.    At  the  trial  the 
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jdaintiff  proved  the  execution  of  the  covenant,  and  a  failure  to 
perform  on  the  part  of  said  Hubbard  from  the  year  1826  to  the 
commencement  of  the  present  suit,  together  with  the  amount 
of  damages  sustained  each  year  in  consequence  of  such  non- 
performance.    The  defendants  then  gave  in  evidence  the  record 
of  a  former  recovery  in  an  action  commenced  during  the  term 
of  January  1835,  for  a  breach  of  the  same  covenant ;  insisting 
that  there  could  be  but  one  recovery  thereon.    The  plaintiff 
offered  to  prove  that  the  recovery  "  only  embraced  the  damages 
of  the  plaintiff  up  to  the  time  of  the  commencement  of  the  for- 
mer suit" ;  and  he  insisted  that  "  a  continuance  of  the  omission 
to  supply  water  to  the  plaintiff's  mills  since  1835"  constituted 
a  new  breach,  for  which  the  present  action  was  maintainable. 
The  circuit  judge  excluded  the  evidence,  and  held  the  former 
suit  a  bar,  to  which  the  plaintiff  excepted.    Verdict  for  the  de- 
fendants.   The  plaintiff  now  moved  for  a  new  trial  on  a  bill  of 


J*  A.  Spencer^  for  the  plaintiff,  cited  Hamhleton  v.  Veere^ 
(2&imd.  Rep.  171,  a,  note  (1);)  Slack  v.  firowm,  (13  Wend. 
630;)  Bendemaglev,  Cocks,  (19  id.  207;)  BtUler  v.  Wright, 
(2  W.  369;)  PhiUips  v.  Berick,  (16  Johns.  136.) 

^.  D,  Noson,  for  the  defendants. 

By  the  Court,  Nelson,  Ch.  J.    As  I  understand  this  case, 

*ere  has  been  a  total  failure  to  perform  the  covenants  on  the 

Pwt  of  the  intestate  and  those  representing  him,  since  the  year 

1826,  and  a  recovery  had  for  the -damages  arising  therefrom  to 

the  plaintiff  down  to  the  year  1835,  the  time  the  former  suit 

vas  brought.    He  now  claims  to  recover  from  that  time  to  the 

commencement  of  this  action,  insisting  that  the  covenant  is  a 

eontinning  one,  and  the  liability  to  perform  on  the  part  of  the 

cor^iiAntor  and  his  representatives,  perpetual.     I  cannot  as- 

^  >  to  this  construction.    It  is  true,  the  covenant  stipulated  for 

/itinued  supply  of  water  to  the  plaintiff's  mills ;  and  in  this 

ycct  it  may  be  appropriately  styled  a  continuing  contract. 

ft,  lite  any  other  entire  contract,  a  total  breach  put  an  end 
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to  it,  and  gave  the  plaintiff  a  right  to  sue  for  an  equivalent  in 
damages.  He  obtained  that  equivalent  or  should  have  obtained 
it  in  the  former  suit  To  allow  a  recovery  again,  would  be 
splitting  up  an  entire  cause  of  action,  in  violation  of  established 
principles.    {Bendemagle  v.  Cocks^  19  Wend.  207.)  (a) 

New  trial  denied 

(a)  See  Cotfen  ^  HUN  Notet  to  PhU,  Ev.  843, 3, 966,  7 ;  also  Brisiau)  ▼.  Fak 
elought  (1  Marm,  ^  Orangr.  143.) 


Weed  &  Weed  vs.  Bentlet. 

Where,  on  a  compontion  between  a  debtor  and  creditor,  they  indnced  a  third  per. 
eon  to  become  suretj  for  the  payment  of  one  half  the  debt,  by  repieaenting  to 
him  that  this  was  to  be  in  inll  of  all  demands,  and  the  debtor,  in  porBoance  of 
a  previous  arrangement  of  which  the  surety  was  unapprised,  gaye  his  own  note 
for  an  additional  sum ;  h^ld,  that  the  note  having  been  given  in  fraod  of  the 
surety,  the  creditor  could  not  enfi>rce  it. 

Assumpsit,  tried  at  the  Clinton  circuit  in  June  1839,  before 
WitLARD,  C.  Judge.  The  action  was  brought  to  recover 
against  the  defendant  as  endorser  of  a  note  for  ^500,  dated  May 
21st,  1832,  made  by  George  W.  Hicks ;  and  also  as  maker  of 
another  note  for  $539,48,  dated  September  10th,  1832.  The 
defence  was  as  follows : 

Previous  to  September,  1832,  the  defendant  became  embar- 
rassed in  his  pecuniary  affairs,  and  was  indebted  to  the  plaintiff 
in  a  large  amount,  over  and  above  his  contingent  liability  on  the 
Hicks  note  which  did  not  fall  due  till  the  24th  of  that  month. 
A  composition  was  arranged  between  the  plaintiffs  and  the  de- 
fendant, by  which  the  defendant  was  to  be  discharged  upon 
giving  his  notes  signed  by  one  Fouquet  as  surety,  for  ten  shil- 
lings on  the  pound,  and  the  note  of  $539,48  now  sued  upon ; 
the  latter  being  for  two  shillings  and  six  pence  on  the  pound,  in 
addition  to  the  ten  shillings.    This  arrangement  was  carried 
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^^  effect  on  the  10th  of  September,  1832.    Fouquet  aided  in 

>i^ting  it,  but  that  part  of  it  relating  to  the  note  for  $539,48 

^^  ^ot  communicated  to  him.    On  the  contrary,  the  plaintiffs 

^   ^e  defendant  gave  Fouquet  to  understand  throughout,  that 

7      %ies  for  ten  shillings  on  the  pound  were  to  be  in  full  of  all 

^^J^Mnds  then  due  from  the  def<Midant ;  and  Fouquet  testified 

^att  lie  would  not  have  signed  these  notes  had  he  been  apprised 

a[  tbe  arrangement  in  relation  to  the  note  for  $539,48.    The 

Dotes    signed  by  Fouquet  were  duly  paid  as  they  became  due. 

It  was  contended  by  the  defendant  that  the  plaintiff  could  not 

®^i>ce  the  note  of  $539,48,  it  having  been  given  in  fraud  of 

Poiiq^aet    A  verdict  was  rendered  in  favor  of  the  plaintiff  for 

toe  CLrc&ount  of  both  the  notes  sued  upon,  subject  to  the  opinion 

w  tho  supreme  court 

^-    JU.  Beckvnth,  for  the  defendant 
''^  -4.,  Spencer  J  for  the  plaintii&. 

^y    the  Court,  Nelson,  Ch.  J.    The  plaintiffs'  right  of  re- 

^^ritjg  upon  the  Hicks  note  is  clear,  and  the  only  question 

v^^perly  arising  in  the  case  is,  whether  they  can  enforce  the 

^^te  given  for  $539,48.      This  was  made  by  Bentley  for 

^^  purpose  of  securing  to  the  plaintiffs  two  shillings  and  six 

^<^e  on  the  pound,  over  and  above  the  amount  for  which  the 

^^tes  signed  by  Fouquet  were  executed.    It  is  admitted  that 

"*is  note  and  the  arrangement  which  led  to  the  giving  of  it  was 

*^t  a  secret  from  Fouquet,  who  was  induced  to  believe  that 

^^  compromise  had  taken  place  for  ten  shillings  on  the  pound, 

*^  amount  which  he  secured.      The   taking  of   the  note, 

^nder  the  circumstances,  operated  as  a  fraud  upon  Fouquet, 

^d  this  constitutes  a  complete  defence  even  as  it  respects 

*ntley.    «It  is  clear,"  said   Ashurst  J.,  in  Jackson  v.  Dvr 

^«2>e,  (3  T.  R.  552,) "  both  on  the  principles  of  law  and  equity, 

'^^t  when  any  friend  advances  money  to  relieve  another  per- 

^^   from  the  pressure  of  his  necessities,  and  the  parties  inte- 

^^^^<i  enter  into  a  private  agreement  over  and  beyond  that  with 

^or..  71.  8 


# 


• 
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irhich  the  friend  is  acquainted,  such  agreement  is  void  in  lav^ 
as  being  a  fraud  on  such  friend."  The  principle  of  the  case  is 
directly  against  the  right  of  the  plaintiff  to  recover  on  the  note 
in  question.  A  similar  doctrine  was  laid  down  and  applied  in 
Stevnman  v.  Magnus^  (11  East.  390,)  where  the  attempt  to 
collect  of  the  debtor  the  residue  of  the  debt,  beyond  the  amount 
compounded  for  and  secured,  was  regarded  as  a  fraud  upon  the 
surety  which  constituted  of  itself  a  bar  to  the  action.  See  also 
CMtshott  V.  Bennett,  (2  T  R.  763.) 

The  plaintifi  are  entitled  to  judgment  on  the  Hicks  note,  but 
not  on  the  other. 

Ordered  accordingly. 


Wood  vs.  Rioe. 

The  proyiflion  in  the  reviBed  statates  that "  no  action  to  recover  a  penalty  given  to  a 
town  ehall  be  brooi^t  before  any  jostice  of  the  peace  of  the  town  for  the  benefit 
of  which  the  action  is  prosecuted,"  {I  R.  S.  357,  $  5,)  applies  only  to  cases 
where  the  penalty  is  given  directly  to  the  town  m  its  ooiporate  capacity.  Per 
Nelson,  Ch.  J. 

Accordingly,  where  an  action  was  brought  before  a  justice  of  the  peace  in  the  name 
of  the  overseen  of  the  poor  to  reeover  the  penalty  given  by  1  JR.  S.  680,  §  15 
for  selling  spirituous  liquors  without  license ;  held,  that  though  the  penalty  when 
recovered  was  to  be  applied  to  the  use  of  the  poor  of  the  town  of  E.,  and  the 
justice  resided  there,  he  had  jurisdiction. 

Error  to  the  Onondaga  common  pleas.  Wood  sued  Rice  in 
the  court  below  for  trespass  and  false  imprisonment.  The  lat- 
ter was  a  justice  of  the  peace  residing  in  Elbridge,  Onondaga 
county ;  and,  on  the  10th  day  of  June,  1842,  he  rendered  a  judg- 
ment against  Wood  for  $25,  besides  costs,  in  an  action  brought 
by  the  overseers  of  the  poor  of  Elbridge  to  recover  the  penalty 
imposed  by  1  R.  S.  680,  §  15  for  selling  spirituous  liquors  with- 
out having  a  license.  The  trespass  &c,  complained  of  con- 
sisted in  the  arrest  of  Wood  under  an  execution  issued  by  Bice 
on  the  above  judgment    It  was  conceded  at  the  trial  that  the 
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distzoctioii  between  county  and  town  poor  prevails  in  Qnon- 
<laga;     (^^ee  1  H  S.  620,  §  22;)  and  the  counsel  for  Wood 
conteaciecl  that,  inasmuch  as  Bice  was  a  resident  of  the  town 
to  be   l>enefitted  by  the  penalty  sought  to  be  recovered  in  the 
suit  befi>xe  him,  he  had  no  jurisdiction,  and  the  execution 
tmder     ^v^rliich  the  arrest  of  Wood  took  place  was  therefore 
a  nullify.    {See  1  R.  S.  357,  §  6.)    The  court  below  held 
other^ris^  and  Wood's  counsel  excepted.    Verdict  and  judg- 
ment   Ix^    favor  of  Bice ;  whereupon  Wood  sued  out  a  writ  of 
error. 

Gf  •   ^f^^   Comstockj  for  the  plaintiff  in  error. 

J'  -^^    JLawrencCy  for  the  defendant  in  error. 

^   ^he  Ctmrtj  Nelson,  Ch.  J.    The  penalty  for  selling  li- 

^\Msc  "^thout  Ucense,  in  cases  like  the  present,  is  to  be  sued  for 

and  collected  by  the  overseers  of  the  poor  of  the  town  where 

^^  oflfence  is  committed,  and  to  be  applied  by  them  to  the 

^  ^f  the  poor  of  that  town.    (1  H  S.  629,  i  26,  2d  ed. ; 

^T"   ^79,  §  15;  id.  680,  §  19.)     It  is  conceded  that  the  dis- 

J^^^^n  between  town  and  county  poor  prevails  in  Onon- 

^^^^^  and  that  the  penalty  therefore  in  this  case,  when  collected, 

^^^^     for  the  benefit  of  the  poor  of  the  town  of  Elbridge, 

^      "^^"hich  the  justice  resides.    The  question  is,  whether  the 

^        *^e  had  jurisdiction;    and  that   depends    upon  the   true 

<c  ^^^^riing  of  the  following  section  of   the  revised    statutes: 

j^^^'^^^^^y  action    in    fiivor  of   a  town,  which,  if  bifdught  by 

Ij^         individualj  could  be  pi*oscctited  before  a  justice  of  the 

f     ^'^^^^,  may  be  prosecuted  by  sUch  town,  in  like  manner,  be- 

^^^^  ^      any  such  justice ;  but  no  action  to  recover  a  penalty 

^m    '^^^n  to  a  tounij  shall  he  brought  before  any  of  the  justices  of 

^^eace  residing  in  the  totm  for  the  benefit  of  which  the  same  is 

^ -^  ^^^"^ecuted  ;  but  all  such  actions  may  be  brought  before  any  one 

'^lie  justices  of  the  peace  residing  in  any  other  town  in  the 

^^  county."    (1  i?.  «  350,  §  5,  2rf  erf.) 

'^'-   is  insisted  that  an  action  by  the  overseers  of  the  poor  ot 
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Elbridge  to  recover  a  penalty,  which,  when  recovered,  is  to  be 
applied  to  the  support  of  the  poor  of  tlie  town,  comes  within  the 
above  prohibition ;  and  consequently  that  the  defendant,  being- 
a  justice  of  the  town,  was  disabled  from  entertaining  the  suit 
In  other  words,  that  an  action  by  the  overseers,  in  a  case  like 
the  present,  is  virtually  an  action  by  the  town.  I  think  not. 
The  section  applies  only  to  cases  where  the  penalty  sought  to 
be  recovered  is  given  to  the  town  in  its  corporate  capacity. 
Each  town  in  the  state  is  made  a  corporate  body,  and  as  such 
has  capacity  to  sue  and  be  sued,  to  purchase  and  hold  lands  &c., 
to  make  contracts,  and  to  purchase  and  hold  such  personal  prop- 
erty as  may  be  necessary  to  the  exercise  of  its  corporate  or  ad- 
ministrative powers ;  (1  R,  S,  330,  §  1,  2d  ed, ;)  and  all  acts 
and  proceedings  by  or  against  a  town,  in  its  corporate  capacity, 
must  be  in  the  name  of  such  town.  {Id.  §  3.)  It  is  obvious 
therefore  that  the  prohibition  contained  in  1  if.  aS  350,  §  5,  2d 
ed.  does  not  apply  to  all  suits  which  are  brought  before  jus- 
tices of  the  peace  in  the  name  of  a  town ;  {^e  2  R.  S.  159, 
}§  2,  4,  5,  2d  ed. ;  1  id.  350,  §§  1,  5 ;)  the  prohibition  being  lim- 
ited in  express  terms  to  actions  brought  to  recover  penalties 
given  to  a  town.  The  reason  for  the  distinction  is  not  very 
apparent,  and  the  distinction  itself  scarcely  worth  enlarging 
beyond  the  fair  import  of  the  terms  in  which  it  is  declared. 

The  prohibition  will  be  sufficiently  comprehensive  in  its  ope- 
ration even  if  confined  to  the  class  of  cases  where  the  penalty  is 
given  directly  to  the  town,  as  they  are  somewhat  numerous. 
{See  1  R.  S.  340,  §  35,  2d  ed. ;  id.  341,  §  38;  id.  342,  §  2;  «f. 
467,  §§  31,  32,  33 ;  id.  353,  §  22.)  And  besides,  if  we  de- 
part from  the  terms  of  the  section,  and  extend  the  prohibition 
by  construction  to  the  case  of  suits  by  overseers  of  the  poor 
for  the  recovery  of  a  penalty  like  the  one  in  question,  it  is  diffi- 
cult to  see  how  we  can  consistently  stop  short  of  applying 
it  to  every  case  where  the  town  may  be  interested  in  the  re- 
covery of  a  penalty,  which  would  lead  to  great  inconvenience. 
Towns  are  not  directly  interested  in  penalties  given  to  over- 
seers for  the  benefit  of  the  poor,  as  they  are  only  contingently 
chargeable  with  the  support  of  paupers;  the  father,  mother  and 
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children  of  siich  paupers,  if  of  sufficient  ability,  being  bound  in 
the  first  instance  to  maintain  them.  (1  R.  S.  623,  i  1  to  13, 
2cl  ed.)  The  interest,  so  far  as  the  taxable  inhabitants  are  con- 
cerned, is  certainly  not  as  manifest  and  strong  as  in  those  cases 
where  the  penalty  is  given  directly  to  the  town,  and  where, 
when  recovered,  it  constitutes  a  part  of  the  personal  estate  of 
the  town,  to  be  applied  to  such  uses  as  the  corporate  body  may 
see  fit  within  the  scope  of  its  powers. 

I  will  only  add,  that  the  value  of  the  prohibition  may  be  fiir- 
ther  appreciated  from  the  fact  that  the  same  statute  expressly 

niakes  an  inhabitant  a  competent  juror  in  the  case.     {1  R,  S. 

35,  i  4,  2rf  ed.)    He  may  act  as  juror  in  a  suit  for  the  penalty, 

but  not  as  justice. 

Judgment  aflirmed. 


Filler  vs.   The   Auburn   and   Syracuse   Rail-Road 
Company. 

^  ^'^^ner  of  lands  cannot  grant  the  right  to  enter  upon  and  occupy  them  hj  a 

^^^^•'^f^d  for  an  indefinite  length  of  time,  without  a  convejance  sufficient  under 

j^    ®  *'*toto  of  frauds  to  cany  a  freehold.    Per  Cowen,  J. 

^'"S^t  of  permanently  occupying  one's  own  land  in  such  a  manner  as  to  deprive 

^^joining  owner  of  an  easement,  cannot  be  acquired  under  a  parol  license ; 

p,  ^^Ocnse  being  revocable  even  after  it  has  been  executed.    Semble:  per 

"St**'*'  '■ 

P    ^^^^^«e,  however,  is  a  justification  for  acts  done  under  it  while  unrevoked. 
r^^^^^^ly,  in  an  action  against  an  incorporated  company  for  buUding  and  con. 


•  T^^K  «  raiUroad  on  a  street  in  front  of  the  plaintiff's  house,  so  as  to  obstruct  his 
^^^  ^^^^  egress  and  ingress ;  held,  that  the  company  might  give  evidence  of  a 
"^^^ense  from  the  plaintiff  to  build  the  road,  and  thus  defeat  his  claim  for  all 


K^^s  sustained  while  the  license  remained  unrevoked. 


'  ^  ^^2,  tried  before  Moseley,  C.  Judge,  at  the  Cayuga  circuit 

^  ^^i^^i  1843.    The  action  was  brought  to  recover  damages 

^T^^    erection  and  continuance  of  an  embankment  and  rail- 

^-»X  and  upon  Garden  street,  in  Auburn,  thereby  interrupt- 
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ing  the  plaintiff's  ingress,  egress  <kc.  to  and  from  certain  lots 
alleged  to  be  his,  one  lying  on  the  north  side  of  the  street,  and 
the  other  on  the  south  side.  The  declaration  alleged  that  the 
embankment  and  rail-road  were  erected  in  1839,  and  were  con- 
tinued till  the  sunmier  of  1842,  when  this  suit  was  brought 
At  the  trial,  the  plaintiff  proved  the  erection  and  continuance  of 
the  embankment  and  the  rail-road,  together  with  the  consequen- 
tial injury  to  his  lots,  as  alleged  in  the  declaration.  The  de- 
fendants offered  to  prove  that  the  embankment  and  rail-road 
were  erected  under  a  parol  license  from  the  plaintiff.  This  evi- 
dence was  objected  to,  and  the  circuit  judge  excluded  it ;  where- 
upon the  defendants  excepted.  The  jury  rendered  a  verdict  for 
the  plaintiff,  and  the  defendants  now  moved  for  a  new  trial  on 
a  bill  of  exceptions. 

B.  D.  Noxan,  for  the  defendants. 

W.  H.  Seward,  for  the  plaintiff. 

Bp  the  Court,  GowE^,  J.  If  the  plaintiff  is  to  be  regarded 
as  the  owner  of  the  road,  there  can  be  no  doubt  that  he  was  in- 
capable of  granting,  by  parol,  the  right  claimed  by  the  defend- 
ants. It  would  be  a  right  to  enter  upon  and  occupy  his  pre- 
mises by  the  rail-way,  for  an  indefinite  length  of  time,  without 
a  conveyance  sufficient  within  the  statute  of  frauds  to  carry  a 
freehold.  {Mumford  v.  Whitney,  15  Wend,  380 ;  Bridges  v. 
Purcell,  1  Dev,  ^  Batt.  492;  see  also  1  Chit,  Gen.Pr.  336  to 
340.) 

The  declaration,  however,  does  not  aver  that  the  plaintiff 
was  seized  of  the  road  itself  It  claims  lots  adjoining  the 
road,  and  alleges  a  consequential  injury.  It  is  not  in  trespass 
for  entering  upon  and  occupying  the  plaintiff's  land ;  but  in 
case  for  the  defendants'  having  erected  and  continued  a  nuis- 
ance, perhaps  on  their  own,  perhaps  on  the  land  of  another.  If 
the  question  be  confined  to  an  issue  on  the  declaration,  the 
injury  was  perhaps  no  more  than  the  exercise  of  such  a  right 
ajB,  if  granted,  would  amount  to  a  naked  easement  in  respect  to 
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the  plaintifPs  land  'without  entering  upon  it.    It  would  then 
somewhat  resemble  a  right  by  one  so  to  build  on  his  own  land 
as  to  diminish  the  natural  flow  of  a  stream  to  the  benefit  of 
which  the  plaintiff  was  entitled,  or  so  as  to  detract  from  the  air 
or  light  which  belonged  to  him,  or  so  as  to  turn  a  drain  of  wa- 
ter upon  or  across  his  land.     In  such  and  the  like  cases  there 
are  authorities  which  hold  that  a  mere  parol  license  operates, 
when  executed,  as  a  grant ;  or  rather,  as  the  cases  express  them- 
selves, a  license  irrevocable  to  use  the  land  of  another.    Some 
cases  go  further,  and  authorize  an  actual  entry  and  permanent 
possession  under  the  license ;  e.  g.  to  stack  hay  or  coals  upon 
land,  or  to  hold  a  seat  in  another's  building ;  ( Tayler  v.  Wa- 
ters,  7  Taunt.  374,  2  Marsh,  551,  S.  C.  and  the  causes  there 
cited:  Liggins  v.  Juge^  7  Bing,  682;)  or  to  build  a  bridge 
on  the  plaintiff's  land;  {Rickerr,  Kelly ^  Oreenl  Rep,  117;) 
or  to  flow  his  land  by  a  dam  on  the  defendant's  own.   ( Clement 
V.  Durgin,  5  Oreenl  Rep.  9, 13.)    These  cases  evidently  let  in  a 
verbal  distinction  under  which,  if  retained  and  made  applicable  in 
its  foil  extent,  the  statute  of  frauds  would,  in  many  important 
respects,  be  repealed.    Parol  licenses  irrevocable  would  be  made 
in  effect  to  pass  estates  of  freehold.    The  well  established  rule 
of  the  common  law  too,  that  easements  and  other  incorporeal 
hereditaments  shall  pass  by  deed  only,  would  be  nearly  repealed. 
You  have  only  to  throw  the  grant  into  the  form  of  a  parol  li- 
cense, and,  on  its  being  executed,  both  the  statute  and  common 
iaw  are  evaded.    How  far  the  cases  mentioned  may  accord  with 
the  rule  of  equity  which  sometimes  enforces  parol  conveyances 
inade  on  valuable  consideration  and  executed  by  possession,  it 
is  not  necessary  to  inquire ;  nor  how  far  some  of  the  cases  cited, 
or  oth^i-s  like  them,  may  be  supported  upon  their  particular  cir- 
cumst^nces,  as  not  conflicting  with  the  general  doctrines  ad- 
^^rtocl   to.     Many  of  them  clearly  do  conflict  with  these  doc- 
^JEio^^  and  have  accordingly  been  much  qualified  if  not  en- 
TOel-y-   overruled  in  some  of  the  English  as  well  as  American 
<Jourt^      In  Heiclins  v.  Shippam,  (5  Bam.  ^  Cress.  221,)  the 
"f  *vt    xo  drain  water  from  one  man's  land  through  anotlier's  was 
*  ^    t:  0  be  an  easement ;  and  a  parol  license  to  do  do  so,  though 
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for  valuable  consideration,  and  though  fully  executed,  was  held 
void,  because  the  right,  being  incorporeal,  could  pass  only  by 
deed.  The  previous  cases  on  the  doctrine  of  irrevocable  license 
to  occupy  land  are  shaken  by  the  same  case ;  and  as  respects 
(See  also  1  Sugd.  On  Vend.  91,  Am.  ed,  of  1836,  and  the  C€Lses 
this  state  they  are  overthrown  by  Mumford  v.  Whitney^  supra, 
titers  cited;  also  3  Kenfs  Comm.  461,  4/A  ed.  and  cases  there 
cited;  1  Chit.  Gen.  Pr.  336  to  340;  Noj/es  v.  Chapin,  6 
Wend.  461,  464.) 

With  regard  to  the  case  at  bar,  whether  it  be  or  be  not  dis- 
tinguishable from  those  which  hold  that  neither  a  corporeal  nor 
incorporeal  hereditament  can  be  conveyed  by  parol,  need  not 
now  be  decided.  Suppose  it  be  not  distinguishable.  Suppose  the 
right  which  the  defendants  claim  to  exercise  could  not  be  granted 
by  a  parol  license  executed.  There  is  still  nothing  in  the  case  to 
prevent  the  license  operating  according  to  its  own  nature,  and 
there  is  no  book  which  teaches  that,  before  a  license  is  revoked  or 
has  expired,  though  it  be  not  executed,  a  man  is  liable  to  pay 
damages  for  availing  himself  of  it.  It  is  personal  to  himself,  and  if 
it  regard  land,  it  is  gone  if  the  owner  who  give  the  license  trans- 
fer his  title  to  another.  So  doubtless  by  the  death  of  either  party. 
And  yet  it  is  a  justification  till  gone.  This  is  well  understood 
as  to  trespass  on  land ;  and  it  is  the  same  in  case,  for  an  injury 
to  land,  or  indeed  an  injury  of  almost  any  kind.  {Smith  v.  Fe- 
verell,  2  Mod.  6.)  In  Wallis  v.  Harristm^  (4  Mees.  4*  Welsh. 
538,)  which  was  case  by  a  reversioner  for  digging  the  soil  and  em- 
banking and  making  a  rail-way  in  the  close  possessed  by  his 
tenant,  the  defendant  pleaded  license  from  the  dean  and  chap- 
ter of  Durham,  who  were  seised  before  the  plaintiff  had  any  in- 
terest &c. ;  and  it  was  not  doubted  that  the  license,  though  unexe- 
cuted, would  completely  protect  the  defendant  up  to  the  time 
when  the  dean  and  chapter  parted  with  their  interest  to  the 
plaintiff.  It  does  not  follow,  by  any  means,  that  because  a  li- 
cense is  void  for  the  purpose  of  carrying  an  interest  irrevocable^ 
it  may  not  enure  as  a  personal  authority,  and,  until  revoked,  pro- 
tect the  defendant  against  an  action  for  a  wrong.  Indeed,  there 
cannot  in  the  nature  of  things,  be  any  legal  wrong  until  the 
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license  is  conntermanded,  unless  it  can  be  said  that  one  may  do 
an  actionable  wrong  to  himself  touching  his  own  property. 

If  what  the  defendants  in  this  case  proposed  to  show  was 
tnie,  viz.  that  the  plaintiff  verbally  authorized  the  making  of  the 
rail-way,  while  the  authority  remained,  their  acts  were  no  more 
a  wrong  to  the  plaintiff  than  if  he  had  done  them  himself    Li- 
cense is  defined  to  be  a  power  or  authority.    ( Toml.  Law  Did. 
iU.  License.)    It  follows  that  the  defendants,  so  long  as  the  li* 
cense  to  make  their  way  was  not  countermanded,  were  acting  ih 
the  plaintiff's  own  right     Qui  fadt  per  cdium  facit  per  se* 
The  license,  according  to  the  terms  proposed  by  the  proof,  did 
not  claim  to  be  a  grant ;  and  the  plaintiff  claims  that  it  could 
not  be.    It  would  be  most  strange  if,  because  it  could  not  operate 
as  something  more  than  what  it  professed,  it  should  therefore  be 
holden  void  for  its  avowed  object ;  and  that  too  a  perfectly  legal 
one.    The  defendants  should,  therefore,  have  been  allowed  to 
prove  it,  if  they  could.    To  such  proo^  if  given,  the  plaintiff 
might  have  answered  by  contradictory  evidence,  or  by  proving 
a  revocation  of  the  license,  and  recovered  damages  only  from 
that  time,  if  the  defence  had  proved  imperfect  in  other  respecta 
We  think  that  a  new  trial  must  be  granted  for  the  reason  that 
the  offer  to  prove  a  license  was  overruled. 

New  trial  gran|9d. 


Arnot  17*.  Post  and  others. 


A  tender  to  the  mortgagee  or  his  aarignee  at  any  time  before  foveoloaare,  although 
^  law  day  has  pamed,  will  have  the  efiect  of  diaeharging  the  b'en  of  the  mof^ 

Under  2  R,  S.  547,  $  8,  the  right  of  a  judgment  creditor  who  had  a  lien  on  mort- 

{iged  premiseB  prior  to  their  being  aold  in  virtue  of  a  statute  fbrecloaure,  WM 

^  affected  by  such  lale. 

A  mortgage  dated  in  May,  1827,  was  foreclosed  under  the  statute  in  1830,  and  BL 

^f^came  the  |mrchaser  of  the  premises.    In  1836,  a  creditor,  having  a  judgment 

V*'°"t  the  mortgagor  some  three  months  younger  than  the  mortgage,  caused 

ti^pntnoBdB  to  be  sold  under  a  JE.  /a.,  and  they  were  bid  in  by  A.    The  sheriff 

oAeote^  a  deed  to  A.  in  I83B,  who  shortly  afterwards  tenderod  to  B.  the 

Vol..   TL  9 
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UDoirat  doe  upon  the  mortgage,  together  with  the  coati  of  foroeloeare,  whieh  B. 
refined  to  reeeive.    Held,  in  ejectment  by  A.  againit  the  tenants  of  B.,  that  the 
tender  diacharged  the  lien  of  the  mortgage,  and  that  A.  was  entitled  to  recover. 
The  case  of  Khek  ▼.  Cronkkite,  (1  HiU,  107,)  commented  on  and  explained. 

Ejectment  for  certain  lands  in  Elmira,  Chemung  county, 
tried  before  Monell,  C.  Judge,  at  the  Chemung  ciicuit,  in 
May,  1843.  On  the  Ist  of  May,  1827,  Joseph  Vial  and  Uriah 
Smith,  being  owners,  mortgaged  the  premises  to  Clark  Winans 
to  secure  the  payment  of  $600 ;  of  which  half  was  payable  in 
April,  1828,  and  the  other  half  a  year  afterwards,  with  interest. 
On  the  9th  July,  1827,  Winans  assigned  the  mortgage  to  Jc^n 
Amot  and  Egbert  Egberts ;  who,  on  the  20th  February,  1830, 
assigned  the  mortgage  to  Simeon  Benjamin.  Benjamin  fore^ 
closed  the  mortgage  by  advertisement  and  sale  under  the  stat- 
ute, and  became  himself  the  purchaser  on  the  23d  August,  1830, 
The  defendants  are  the  tenants  of  Benjamin. 

On  the  6th  August,  1827,  Rosevelt  and  Rosevelt  recovered  a 
judgment  against  Joseph  Vial  and  two  others  for  $776,26.  In 
July,  1836,  a  Ji,  fa.  was  issued  on  the  judgment,  by  virtue  of 
which  the  sheriflf  sold  the  premises  in  question  to  John  Amot, 
the  plaintiff,  for  $160.  The  deed  of  the  sheriff  to  the  plaintiff 
was  dated  May  23d,  1838.  On  the  21st  September,  1838,  the 
plaintiff  tendered  to  Benjamin  the  principal  and  interest  due  on 
the  mortgage,  with  the  costs  of  foreclosure,  which  Benjamin  re- 
fused to  receive.  The  judge  decided  that  the  tender  discharged 
the  lien  of  the  mortgage,  and  divested  the  title  which  Benjamin 
acquired  imder  the  foreclosure ;  and  that  the  plaintiff  was  enti- 
tled to  recover.  The  defendants  excepted.  They  also  excepted 
to  the  decision  of  the  judge  in  receiving  evidence  of  the  tender. 
Verdict  for  the  plaintiff.  The  defendants  now  moved  for  a  new 
trial  on  a  bill  of  exceptions. 

B.  D.  Noxouj  for  the  defendants. 

J,  A.  Collier,  for  the  plaintiff. 


) 
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By  the  Cwrty  Bbonson,  J*    The  fecte  of  the  case  may  be 
biought  within  a  narrow  compass.    There  was  first  a  mortgage, 
^  then  a  judgment  against  the  mortgagor.    The  mortgage 
was  afterwards  foreclosed  by  adrertisement  and  sale  mider  the 
statate,  and  Benjamin  became  the  purchaser.    The  defendants 
are  his  tenants,  and  stand  in  his  place.    Subsequent  to  the  fore- 
closure the  premises  were  sold  under  the  judgment,  and  the 
plaintiff  became  the  purchaser.    His  deed  from  the  sheriff  is 
dated  in  May,  1838.    In  September  following  he  tendered  to 
Benjamin  the  principal  and  interest  due  on  the  mortgage,  with 
the  costs  of  the  foreclosure,  which  Benjamin  refused  to  receive ; 
and  the  question  is,  whether  the  tender  extinguished  the  lien  of 
the  mortgage^    The  judge  held  that  it  did.    And  so  we  held 
between  these  {)artie6  at  a  former  term,  when  the  question  was 
decided  on  the  argument.    But  as  the  counsel  for  the  defend-^ 
ants  thinks  the  case  was  not  then  fully  con^dered,  we  have 
looked  into  the  matter  again,  to  the  end  that  the  error,  if  there 
be  one,  may  be  corr^ted  before  any  injury  has  been  done, 
and  before  it  has  passed  into  a  precedent 

A  statute  foreclosure  bars  the  equity  of  redemption  of  the 
mortgagor,  and  all  persons  claiming  under  him  by  title  subse- 
quent :  but  the  rights  of  other  mortgagees^  and  of  judgment  cred- 
itors having  a  lien,  are  saved.    They  shall  not  ''be  prejudiced 
by  any  such  sale,  nor  shall  their  rights  or  interests  be  in  any  way 
affected  thereby."    (2  R,  S,  646,  §  8.)  (a)    So  far  as  relates  to  the 
judgment  creditor,  the  sale  can  have  no  greater  effect  than  that 
of  passing  the  interest  of  the  mortgagee  to  the  purchaser,  who 
stands  in  the  character  of  an  assignee.    The  equity  of  the  mort- 
gagor is  barred  by  the  shle.    But  the  rights  of  the  creditor  are 
tmafltected.    As  to  him,  there  has  been  no  foreclosure ;  there  is 
nothing  but  an  assignment  of  the  mortgage.    The  purchaser 
has  come  into  the  place  and  succeeded  to  the  rights  which  the 
iDottgagee  had  before  the  sale.    If  this  be  so,  then  the  creditor 
loay  sell  under  his  judgment,  and  the  purchaser  will  acquire 

/^^;0(&erwin  ante  the  aet  of  April  12tfa,  1843.    (Sen.  Law  of  1849,  p. 
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the  equity  of  redemption,  or  the  right  of  redeeming  from  the 
mortgagee  or  his  assigns.  His  right  to  sell  after  the  foreclosure 
is  just  as  perfect  as  it  was  before.  A  sale  is  the  only  mode  in 
which  he  can  assert  his  1^1  rights.  Without  a  sale  he  has 
nothing  but  a  lien ;  but  on  a  sale  the  purchaser  acquires  an  in- 
terest in  the  land.  He  gets  what  the  mortgagor  had  at  the  time 
the  judgment  was  docketed,  which  was  before  the  foreclosure,  to 
wit,  the  equity  of  redemption ;  and  this,  although  it  is  still  called 
an  equity,  has  in  our  law  become,  for  most  purposes,  the  I^al 
estate.  The  purchaser  mider  the  judgment  is  the  owner  of  the 
land,  subject  only  to  the  incumbrance  of  the  mortgage.  That 
charge  upon  his  estate  he  has  the  right  to  extinguish  by  pay- 
ment, and  then  his  title  will  be  complete. 

It  has  always  been  held  that  a  tender  at  the  day  discharged 
the  lien  of  the  mortgage ;  and,  although  a  clear  departure 
from  the  old  law,  it  is  jfiilly  settled  in  this  state  that  a  tender 
after  the  day  will  have  the  same  eflTect.  [Jackson  v.  Crafts^ 
18  John.  110;  Edwards  v.  Farmers?  Loan  Company^  21 
Wend.  467,  and  26  id,  541.)  I  know  that  in  the  last  case  the  law 
day  was  extended  by  the  charter  of  the  company ;  but  the  broad 
principle  was  asserted  that  a  tender  at  any  time  before  foreclo- 
sure, although  the  law  day  has  passed,  will  have  the  eflfect  of 
discharging  the  lien  of  the  mortgage.  Here,  so  far  as  the  judg- 
ment creditor  and  the  purchaser  under  the  judgment  are  con- 
cerned, there  had  been  no  foreclosure. 

Let  us  now  apply  what  has  been  said.  Benjamin,  who  pur- 
chased at  the  mortgage  sale,  became  thereby  the  assignee,  and 
stood  in  the  place  of  the  mortgagee.  His  purchase  barred  the 
right  of  the  mortgagor ;  but  as  against  the  judgment  creditor 
and  the  plaintiff  who  purchased  under  the  judgment,  Benjamin 
got  nothing  but  an  assignment  of  the  interest  of  the  mortgagee. 
Being  assignee,  he  was  the  person  entitled  to  the  money,  and 
the  tender  was  properly  made  to  him.  The  plaintiff;  as  pur- 
chaser under  the  judgment,  had  acquired  all  the  interest  which 
the  mortgagor  had  before  the  foreclosure.  He  owned  the  land, 
subject  only  to  the  incumbrance  of  the  mortgage.  He  had  the 
same  right  to  pay  the  money  and  discharge  the  lien  of  the  mort- 
gage, as  the  mortgagor  had  at  the  time  the  judgment  was  dock- 
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eteA      Now  it  is  settled,  as  we  have  seen,  that  tender  at  or  < 

after  the  law  day,  has  the  same  effect  as  payment  or  actual 

isfaction  would  have,  so  far  as  the  lien  of  the  mortgage  is 

cemed.      And  here,  the  tender  having  been  made  by  the  pr 

person,  and  to  the  proper  person,  the  lien  of  the  mortgage 

thereby    discharged.    The  mortgage  no  longer  stands  in 

pJaiatiff 's  way,  and  he  is  entitled  to  recover  the  land  as  a 

chaser  under  the  judgment 

The  argument  for  the  defendants  turns  altogether  upon  r 
ing  something  out  of  the  foreclosure  of  the  mortgage.  Bi 
far  as  the  plaintiff  is  concerned,  there  has  been  no  foreclos 
The  statute  says  it  shall  be  nothing.  The  counsel  relies 
fidently  on  the  case  of  Klock  v.  Cronkhite,  (1  jffi/Z,  107;) 
it  will  not  answer  his  purpose.  There,  Elwood  had  purch 
under  the  judgment  before  the  foreclosure  of  the  mortgi 
^d  as  he  stood  in  the  character  of  assignee  of* the  mortgage 
the  time  of  the  foreclosure^  we  held  that  he  was  barred  b 
The  statute  expressly  cuts  him  off.  But  here,  the  plaintiff 
chased  after  the  foreclosure,  and  the  statute  just  as  plainly  s 
^  rights, 

A.   remark  which  fell  from  me  in  Klock  v.  Oronkhite 

oeeti  thought  of  some  importance.    I  said,  that  a  judgment  c 

^^^>  ha.ving  nothing  but  a  lien,  must  go  into  equity  ta  rede 

^  has   no  title  at  law.    Although  that  question  was  not  n< 

^*^ly  involved  in  the  case,  I  see  no  reason  for  doubting 

^cixr^^y  of  what  was  then  said.    So  long  as  the  judgment  c 

itor  h.^s  nothing  but  a  lien,  he  clearly  has  no  legal  title  tc 

P^I>^x^,    He  must  go  into  equity  if  he  goes  any  where. 

^ot  s^^  ijj^t  j^g  QQj^  make  a  valid  tender,  for  there  is  no  pri 

"^"^^^n  him  and  the  mortgagee.    No  one  but  the  mortgc 

J  ^ome  one  who  has  acquired  his  interest,  has  the  right  to 

^^  tix^  money  and  discharge  the  mortgage.    A  mere  lien  i 

^X'^nsfer  the  title  to  the  property,  either  at  law  or  in  eqi 

^     here  there  was  a  legal  privity  between  the  parties.    ' 

^   ^^^tiff  had  the  title,  and  Benjamin  had  an  incumbrance  i 

^      *^^d.    The  plaintiff  had  acquired  the  same  right  to  ren 

oharge  that  belonged  to  the  mortgagor  before  he  was  i 
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closed.    He  could  therefore  make  a  tender,  and  the  tender  dis- 
charged the  lien. 

The  reconsideration  of  the  case  has  confirmed  our  first  im- 
pressions. 

New  trial  denied. 

END  OF   OCTOBER    TERM. 
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TVbere  a  pvtj  moves  upon  the  copy  of  a  writ  or  other  paper,  intenduig  to  rely  on 
■ome  fonnal  defect  in  the  proceeding  as  a  gioond  for  setting  it  aside,  he  mrOL,  either 
in  fais  affidavit  orno^^oe  of  motioto,  point  out  ^e  particnlat  defect,  ao  tkn  the  op- 
posite party  may  have  a  fair  opportunity  of  aniwering. 

Tlioogh  after  exception  to  bail  in  error  they  justify  by  an  affidavit  which  tiuns  out 
to  be  a  nnUity,  the  court  will  not  entertain  a  motion  to  set  aside  the  writ  on  this 
gnnrnd,  but  will  leave  the  defendant  in  error  to  his  remedy  by  Application  fbr  a 
mtpenedeat  under  2  jR.  S,  598,  §  36.    Per  Lott,  aenaior. 

Wbedier  an  ttffidavit  ef  justifioatien  by  bail  m  error  must  be  entitled,  ^tun, 

When  bail  in  error  was  excepted  to,  and  the  party  prosecuting  the  writ  caused  new 
bail  to  be  put  in  and  perfected  in  the  manner  pointed  out  by  statute ;  held,  on 
motion  to  quash  the  writ,  that  the  court  ought  not  to  interfere,  though  the  sureties 
had  justified  by  a  false  affidavit,  and  were  utterly  insolvent 

MoTroK  DO  "dismi^  wtit  of  error.  The  moving  papers  shoved 
that  the  writ  w^as  intended  to  operate  as  a  stay  of  execution ;  that 
aAer  the  AefkindkrA  in  error  had  excepted  to  the  sureties  in  the 
bond  eicecnted  Vipcm  the  allowance  of  the  writ,  the  attorney  for 
4ie  plaintiff  in  ^tfor  gav^  notice  of  the  execution  of  another 

[HI 


72  CASES  IN  THE  COURT  OF  ERRORS. 

Boyd  V.  Weeki. 

bon(},  with  new  sureties,  pursuant  to2  R.  S.  697,  §  35,  accom- 
panying^ the  notice  with  a  copy  of  the  affidavit  of  justification ; 
that  this  affidavit  was  &lse ;  that  the  sureties  had  since  been  in- 
dicted for  perjury  conunitted  in  swearing  to  it ;  and  that  they 
were  men  of  no  pecuniary  responsibility,  but  utterly  insolvent 
From  a  copy  of  the  affidavit  annexed  to  the  moving  papers,  it 
appeared  that  the  original  was  not  entitled  in  any  cause ;  but 
this  circumstance  was  not  alluded  to  in  either  of  the  affidavits 
used  upon  the  motion,  nor  in  the  notice  of  motion. 

By  the  affidavits  read  in  opposition  to  the  motion  it  appeared, 
among  other  things,  that  neither  the  plaintiff  in  error  nor  his 
attorney  was  apprised  of  the  insufficiency  of  the  sureties  until 
the  papers  for  the  motion  were  served ;  that  the  writ  of  error 
was  sued  out  and  the  bail  perfected  in  good  fidth ;  and  that  all 
the  proceedings  upon  the  writ  were  intended  to  be  according  to 
the  statute. 

E.  Sandfordy  for  the  defendant  in  error,  insisted  that  the  writ 
should  be  dismissed  because  of  the  insufficiency  of  the  sureties ; 
their  pretended  justification  being  a  fraud  upon  the  law.  {Ames 
^  Ames  V.  Webber's  ex^rs.,  11  Wend.  186.)  He  also  urged 
that,  inasmuch  as  the  affidavit  of  justification  was  not  entitled, 
it  should  be  treated  as  a  nullity. 

S.  Stevens,  contra. 

LoTT,  Senator.  Though  the  motion  to  dismiss  the  writ  of 
error  in  this  case  is  founded  principally  on  the  insufficiency  of 
the  bail  in  error,  another  ground  has  been  urged  which  I  shall 
first  notice. 

It  appears  that  the  sureties  in  the  bond  given  on  the  allow- 
ance of  the  writ  were  excepted  to  for  insufficiency,  and  there- 
upon a  new  bond  was  executed,  with  sureties,  who  justified  in 
the  amount  required  by  law  for  the  purpose  of  stajring  execu- 
tion. A  copy  of  the  affidavit  of  justification  was  served  in  due 
time  upon  the  attorney  for  the  defendant  in  error,  and  is  an- 
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nezed  to  the  papers  on  which  this  motion  is  founded ;  and  thus  it 
issho^wm  that  the  original,  though  contadning  in  the  body  of  it  a 
description  of  the  proceeding  in  which  it  was  taken,  was  not 
fonnall-y  entitled.  The  defendant  in  error  insists,  therefore,  that 
the  justi£cation  should  be  treated  as  a  nullity.(a) 

No  xieference  to  this  alleged  defect  is  made  in  the  notice  of 
inoti€>rky  nor  is  it  pointed  out  in  any  of  the  moving  papers  as  a 
specifics  ground  of  relief.  On  the  contrary,  the  defendant  in 
error  I^£i.s  shown  that  the  very  affidavit  to  which  he  now  objects 
as  a  niallity,  has  been  relied  on  as  the  basis  of  an  indictment 
for  p^a3iary  against  the  sureties. 

^'^l^^r^  a  party  seeks  to  set  aside  a  writ  or  proceeding  for 

aotn^  formal  defect  or  error,  he  should  specify  the  objection  on 

ijrhiclx  txe  relies,  either  in  his  affidavit  or  notice  of  motion,  so  that 

the  opposite  party  may  have  a  6dr  opportunity  of  answering  it. 

Tbe  supreme  court  acted  upon  this  doctrine  in  Wilson  v.  Wet- 

^''^^j  (1  Hill,  216,)  where  a  motion  to  set  aside  a  writ  of  error 

-was  denied  because  the  defect  relied  on  was  not  specified  in  the 

movingr  papers  otherwise  than  by  annexing  a  copy  of  the  writ ; 

and  the  learned  judge  who  delivered  the  opinion  in  that  case 

'^i^aarked,  "  It  is  quite  possible  that  the  defendant  is  moving  on  an 

^**roneoiis  copy  of  the  writ,  or  that  the  plaintiflf  would  have  had 

sotae   other  good  answer  to  the  motion,  if  he  had  not  been 

''^^ht  here  without  the  slightest  intimation  of  the  objection 

^•^/iich  is  now  urged  against  the  writ."    These  observations  ap- 

^  y  "^^ith  much  force  to  the  case  under  consideration. 

®^t  if  the  objection  may  be  deemed  properly  presented,  it 
^ncis  xxo  ground,  in  my  judgment,  for  granting  the  present  ap- 
Pwc^tion,  even  conceding  the  affidavit  to  be  a  nullity.  In  that 
^®^*^,  ttie  plaintiff  in  error  has  failed  to  comply  with  the  require- 
^ents  of  the  statute.  (2 /?.«'.  597,  §  35.)  The  sureties  in  the 
^^   l3ond  have  not  justified;  and  the  proper  remedy  in  such 


»rC^     ^«r^e,  whether  the  affidavit  must  he  entitled.    {See  1  TtU,  S  Yate^ 

^^^-    TI.  10 
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case  is  by  applying  for  a  supersedeas  of  the  writ  to  some  officer 
authorized  to  allow  the  same.    {Id.  598,  §  36.) 

The  question  then  remains  to  be  considered  whether  we 
can  dismiss  this  writ  on  account  of  the  insufficiency  of  the 
sureties. 

Writs  of  error,  upon  any  final  judgment  or  determination,  in  all 
civil  cases,  axe  writs  of  right,  and  issue  of  course,  '^  subject  to  the 
r^;ulations  prescribed  by  law."  (2  R.  S.  591,  §  1.)  One  of 
these  regulations  is,  that  on  the  allowance  of  the  writ,  the  party 
prosecuting  it  shall  execute  a  bond  to  the  opposite  party,  with 
sureties,  in  a  specified  penalty,  and  with  a  condition  adapted  to 
the  nature  of  the  case.  (2  jR.  S.  596,  6.)  Previous  to  the  last 
revision  of  the  statutes  no  bond  was  necessary,  unless  the  writ 
was  intended  to  operate  as  a  stay  of  execution.  {1  R.  L.  143 ; 
DyettY.Pendletonj8Chwen,326.)  But  now  a  bond  is  required  in 
all  cases ;  (2  R.  S.  595,  §  26 ;)  and  provision  is  made  for  super- 
seding the  writ  without  the  interference  of  the  court,  if  the  suf- 
ficiency of  the  sureties  be  not  established  in  the  manner  pointed 
out  by  the  statute.  {Id,  597,  8,  i§  33  to  36.)  After  their 
sufficiency,  however,  has  been  thus  established — ^the  party  pro- 
secuting the  writ  having  then  complied  with  tfie  "regulations 
prescribed  by  law" — ^nothing  else  can  be  required  of  him,  and  ne 
further  conditions  imposed.  It  is  the  province  of  the  l^slature, 
but  not  of  this  court,  to  prescribe  additional  regulations,  if  any 
are  deemed  necessary. 

In  the  case  of  Ames  6^  Ames  v.  Webber^s  ea^rs.,  (11  Wend, 
186,)  cited  by  the  counsel  for  the  defendant,  this  court  quashed 
the  writ  of  error  as  having  been  "  sued  out  against  good  faith." 
The  iacts  upon  which  this  decision  was  based  are  not  presented 
by  the  report,  but  from  the  report  of  a  decision  made  in  the 
same  cause  by  the  supreme  court,  (10  Wend.  624,)  it  appears 
that  the  party  prosecuting  the  writ  had  given  a  stipulation  at 
the  circuit  which  was  considered  equivalent  to  a  release  of  the 
error  relied  on ;  and  that  he  was  attempting  to  reverse  the  judg- 
ment in  violation  of  the  effect  of  his  stipulation.  Nothing  of 
that  nature  is  shown  here.    On  the  contrary,  it  appears  by  the 
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.^iivits  read  in  opposition  to  the  motion  Ihat  the  writ  of  error 

^  Prosecuted  in  good  faith ;  and  as  the  proceedings  of  the  plain- 

^^  io  ezTor  have  been  in  compliance  with  the  regulations  pre- 

f^bed  by  the  statute,  we  ought  not  to  interfere.    I  am  of  opin- 

^on  tberefoie  that  the  motion  should  be  denied,  with  costs. 

^  tlxe  members  of  the  court  who  heard  the  argument  con- 

^^^^^JixiS  in  this  result, 

Ordered  accordingly. 


DupPY  V9.  The  People. 
A 


authorizing  a  magiatiate  to  coDyiet  one  who  abandana  or  neglects  to 
^^^^^  ibr  his  wife  Slc^  of  being  a  disorderiy  peiaon,  and  to  reqoire  nretiea  for  his 
^r^     ^»«hanor,  though  it  do  not  pve  the  right  of  trial  by  jwy,  ia  never.. 


^^^^ion  on  a  reoogoizanee  taken  in  mch  ease,  the  ioietiea  may  defeat  a  leeo* 
I/^  ^y  pleading  and  proving,  notwithatanding  the  conyietion,  that  the  woman 


^    ^  to  have  been  abandoned  or  left  nnproTided  for  by  their  principal,  waa  not 
^Visthiawifc. 

^^  the  iHoe  ia  Vfon  that  qoeatkmt  the  conTiotion  ia  not  even  priaia  facie  evL 
^^^!tu»e  igainat  the  sarctiea.    Per  WALWoaTB,  Chan&eUor, 

On  error  from  the  supreme  court    The  suit  originated  in  the 
New-York  common  pleas,  where  judgment  was  rendered  against 
Dufly  as  surety  in  a  recognizance  taken  before  a  justice  of  the 
peace  of  the  city  of  New- York,  for  the  good  behavior  of  one 
Dennis  Daly,  who  was  brought  before  the  justice  on  a  charge  of 
having  neglected  to  provide  for  the  support  of  his  wife  accord- 
ing to  his  means.    (See  Sess.  Laws  of  1833,  p.  11, }  7;  and 
1  A.  S,  638,  9.)    The  recognizance  bore  date  in  May  1838,  and 
tbe  ccmdition  was  in  these  words :  "  Whereas  the  said  Dennis 
Paly  has  been  duly  convicted  of  being  a  disorderly  person,  that 
is  to  say,  a  person  who  has  neglected  to  provide  for  the  support 
of  bis  wife  Joanna,  according  to  his  means,  for  the  last  seven 
years  z  Now,  therefore,  the  condition  of  the  above  rec(^[nizance 
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is  such,  that  if  the  above  named  Dennis  Paly  shall  be  of  good 
behavior  towards  the  people  of  the  state  of  New- York  for  the 
space  of  one  year  next  ensuing  the  date  hereof,  then  the  above 
recognizance  to  be  void,  otherwise  to  remain  in  full  force  and 
virtue."  It  was  alleged  in  the  declaration  that,  ever  since  the 
giving  of  the  recognizajace,  Daly  had  neglected  to  provide  for 
the  support  of  Joanna  his  wife,  according  to  his  means,  and  had 
abandoned  her.  Dtifiy  interposed  several  pleas,  the  third  of 
which  was,  that  Daly  had  not  neglected,  since  the  giving  of  the 
recognizance,  to  provide  for  the  support  of  his  wife.  Fourth 
plea,  that  Joanna  was  not,  and  never  had  been,  the  wife  of  Daly. 
Fifth  plea,  that  the  conviction  of  Daly,  mentioned  in  the  decla- 
ration, was  by  the  justice  alone,  without  a  jury,  contrary  to  the 
7th  article  of  the  constitution  of  this  state,  and  that  the  recogni- 
zance was  therefore  obtained  by  duress  of  imprisonment  The 
last  plea  was  demurred  to ;  and  the  common  pleas  adjudged  it 
insufficient.  On  the  trial  of  the  other  issues,  the  plaintiff  gave  in 
evidence  a  memorial  or  record  of  Daly's  conviction,  correspond- 
ing with  the  recital  in  the  recognizance.  Evidence  was  also 
given  tending  to  show  that,  several  years  previous  to  the  con- 
viction, Daly  and  Joanna  lived  together  in  Nova  Scotia,  and 
were  reputed  to  be  husband  and  wife ;  that  he  left  her  in  1832^ 
and  had  since  resided  in  the  city  of  New-York  ;  that  she  came 
to  the  city  a  short  time  before  the  conviction,  and  returned  to 
Nova  Scotia  soon  afterwards ;  and  that  he  had  not  provided  for 
her  support  according  to  the  legal  effect  of  the  recognizance. 
Duflfy  offered  to  prove  that  Joanna  was  not  the  wife  of  Daly,  and 
never  had  been ;  but  the  common  pleas  rejected  the  evidence, 
holding  that  the  conviction  was  conclusive  on  this  point. 
Exception.  Duffy  further  offered  to  show  that  Daly  was  mar- 
ried in  the  city  of  New-Yorlt,  six  years  before  the  trial,  to  a  wo- 
man other  than  the  said  Joanna ;  and  that  he  had  ever  since 
lived  with  and  supported  his  wife  and  her  children.  This  evi- 
dence was  also  rejected,  and  Dufiy  again  excepted.  The  jury 
rendered  a  verdict  in  favor  of  the  plaintiiS ;  and  judgment  pass- 
ed against  Duffy  upon  the  whole  record.  This  jiad^aient  was 
affirmed  by  the  supreme  court ;  but  the  case  there  turned,  ciS 
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^^  7^^  seen  by  the  report  of  it  in  1  HUl,  355,  on  the  single 
que^ti.^^^-^  raised  by  the  demurrer  to  the  fifth  plea.  Dufiy  after- 
ward^   lb>:an)ught  error  to  this  court. 


^    ^I>*  Conor,  for  the  plaintiff  in  error. 

^'    -C-r.  Robertsoji,  for  the  defendants  in  error. 

^^^2  Chancellor.    The  plaintiff  in  error  was  sued  in  the 

*^^^^^\>elow  upon  a  recognizance  entered  into  by  him,  as  a  surety 

*^«  Daly,  conditioned  for  the  good  behavior  of  the  latter  for 

^^  Tear,  pursuant  to  the  directions  of  the  second  section  of  the 

^^^  of  the  revised  statutes  relative  to  disorderly  persons.  (  1  iJ. 

&  639.)    The  seventh  section  of  the  act  of  the  23d  of  January, 

1833,  merely  adds  to  the  class  of  those  who  are  declared  to  be 

disorderly  persons  by  the  title  of  the  revised  statutes  referred  to, 

"husbands  or  parents  who  have  actually  abandoned  their  wives 

or  children,  in  the  city  of  New- York,  without  adequate  support, 

or  who  neglect  to  provide  for  their  wives  or  children  according 

to  their  means."    But  the  proceedings  against  them  are  to  be 

•^  the  manner  prescribed  by  that  title  of  the  revised  statutes. 

Although  the  last  clause  of  the  act  of  January,  1833,  declares  it 

to  be  the  duty  of  the  magistrate  before  whom  the  accused  is 

brought  for  examination,  to  judge  and  determine  from  the  facts 

fl^d  circumstances  of  the  case  whether  his  conduct  amounts  to 

^cb  desertion  or  neglect  to  provide  for  his  wife  or  children ; 

/Aat  is  merely  what  the  magistrate  must  of  course  do  in  the 

case    of  a  person  brought  before  him  charged  with  being  a 

^i*>zxierly  person,  under  the  previous  provisions  of  the  re- 

^^s&dL  statutes.     It  is  only  necessary,  therefore,  to  inquire  whe- 

4er  tt%^  provisions  of  that  title  of  the  revised  statutes  are  consti- 

tutioiidj ;  and  whether  the  decision  of  the  magistrate  was  such 

ft  con-vriction  as  to  render  it  conclusive  against  Daly,  in  all  future 

P^oo^&^^c3ings,  that  the  Joanna  named  in  the  conviction  as  his 

wife   -^^ras  in  fact  such  wife. 

I    l:i.a.re  no  doubt  as  to  the  constitutionality  of  the  provisions 
of  tlxi^  title,  or  of  the  act  of  1833,  so  far  as  they  are  brought  in 
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question  in  this  case.  The  constitution  does  not  require  an  in- 
dictment in'  all  criminal  cases ;  or  even  for  all  crimes  which  are 
infemous  in  their  character.  For  the  crime  of  petit  larceny, 
which  was  always  considered  as  infamous,  is  expressly  except- 
ed from  the  section  of  the  seventh  article  of  the  constitution, 
which  requiresan  indictment  for  capital  offences,  and  all  infa- 
mous crimes.  jNor  does  the  constitution  require  a  trial  by  jury 
in  every  case  oT  a  criminal  nature.  The  provision  of  the  con- 
stitution on  that  subject  is,  that  the  trial  by  jury  in  all  cases  in 
which  it  had  been  used  at  the  time  of  the  adoption  of  the  new 
constitution,  should  remain  inviolate  forever  J  {Const.  Art.  7, 
{  2.)  A  provision  substantially  in  the  same  form  was  contain- 
ed in  the  former  constitution  of  this  state.  YSut  the  statutes  of 
the  colony,  previous  to  the  adoption  of  the  old  constitution,  and 
the  statute  subsequently  thereto,  expressly  authorized  the  trial  of 
petit  larceny,  and  offences  not  infamous  in  their  character,  under 
the  degree  of  grand  larceny,  without  indictment,  and  without  a 
jury,  where  the  accused  neglected  to  give  security  to  appear  at 
file  next  court  of  general  sessions.  (See  Colonial  Act  of  1st 
Sept.  1744,  and  1  Greefd.  Laws  K  Y.  422;  2  R.  L.  of  1813, 
p.  504,  507.)j  And  the  first  law  authorizing  a  trial  by  jury  in 
any  case,  in  a  court  of  special  sessions,  for  such  offences,  was 
pa^ed  subsequent  to  the  adoption  of  the  present  constitution. 

AThe  summary  proceedings  against  rogues  and  vagabonds,  and 
disorderly  persons,  and  particularly  such  as  were  able  to  support 
their  wives  and  children,  who  should  run  away  and  leave  them 
to  the  parish,  or  who  should  threaten  to  do  so,  formed  a  part  of  the 
common  law  of  the  colony  of  New- York,  derived  fironi  the 
statute  7th  Jac.  Ist^  ch.  4,  and  other  previous  statutes,  and  was 
brought  by  our  ancestors  to  this  country  as  a  part  of  the  law  of 
England,  from  whence  they  came.  And  in  the  revision  of  the 
laws,  of  1788,  when  the  legislature  declared  that  none  of  the  stat- 
utes of  England  should  operate  or  be  considered  laws  in  this 
state,  the  provisions  of  the  several  English  statutes  on  the  sub- 
ject of  the  proceedings  against  vagrants  and  disorderly  persons 
were  embodied  in  the  act  of  February,  1788,  for  apprehending 
and  punishing  disorderly  persons.    (2  OreenL  Lau^,  52.)3Thi8 
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Statute  continued  in  force  until  the  adoption  of  the  revised  stat- 
utes; and  the  substance  of  its  provisions  was  incorporated  in 
the  title  before  referred  to,  with  some  extensions  as  to  the  class 
of  peisons  embraced  therein,  so  as  to  include  conmion  gamblers, 
Top^daucers,  common  showmen,  &c.  The  former  law  is  modi- 
fied, however,  by  this  title  of  the  revised  statutes,  in  &vor  of  the 
accused,  by  permitting  him  to  give  security  for  his  good  beha- 
vior, and  to  be  dischai^ed  from  arrest,  instead  of  being  commit- 
ted to  the  bridewell  or  house  of  correction  for  sixty  days,  or  un- 
til the  next  court  of  general  sessions,  at  hard  labor,  as  authoriz- 
ed hy  the  former  statute.  JAnd  as  the  proceedings  under  this 
title  o$the  revised  statutes  preserve  all  the  rights  of  the  accused 
which  he  before  had,  and  give  him  some  additional  rights  in  a 
proceeding  in  which  the  right  of  trial  by  jury  has  never  existed 
in  this  state,  I  have  no  doubt  as  to  the  constitutionality  of  the 
W,  although  it  extends  to  some  offences  of  the  same  nature 
wd  character,  which  were  not  embraced  in  the  act  of  February, 
1788.] 

The  fifth  plea,  setting  up  the  imconstitutionality  of  the  law, 
and  chaining  that  the  recognizance  was  obtained  by  duress  of 
imprisonment  upon  an  illegal  arrest  imder  the  same,  was  there- 
fore bad.     And  the  judgment  of  the  court  below  upon  the  de- 
murrer to  that  plea  was  not  erroneous.    The  defendant  in  that 
^^*^  therefore,  could  in  no  event  be  entitled  to  the  costs  of  that 
P'^  or  of  the  argument  of  the  demurrer  to  the  same.     (  Wil- 
Imis^r  Wright,  1  Wend,  Rep.  277;  2  /?.  S.  617,  §  28.) 

^  ^rik,  however,  the  court  of  common  pleas  erred  in  refusing 

^'©ceive  evidence,  on  the  part  of  the  defendant,  to  show  that 

^  person  who  claimed  to  be  the  wife  of  Daly  never  was  his 

^^>  ai^d  that  he  had  a  wife  and  fimiily  in  the  city,  who  had 

ived  With  and  been  supported  by  him  for  the  last  six  years. 

'^▼en  ^Where  the  accused  neglects  to  give  bail,  the  conviction  of 

'°^  ^a  a  disorderly  person,  by  the  committing  magistrate,  is 

^y  Conclusive  evidence  so  far  as  to  justify  the  commitment, 

^  lay  the  foundation  for  a  further  proceeding  against  the 

J^^^^^d.,  by  the  court  of  general  sessions  of  the  peace*     And  the 

^^^ilion  of  (he  act  makes  it,  for  that  purpose,  merely  pre- 
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sumptive  evidence  of  the  facts  contained  therein,  until  disprov- 
ed. {1  R.  S,  639.)  The  justice  of  the  supreme  court  who  de- 
livered the  opinion  in  this  case  says,  the  statute  authorizes 
the  magistrate  to  deal  with  the  accused  in  a  summary  way,  "  not 
to  punish  him  for  a  crime  committed,  but  to  require  him  to  give 
security  that  he  will  not  conunit  a  crime."  (1  HUTs  JR.  355.) 
But  that  court,  in  the  press  of  business  before  it,  has  overlooked 
the  fact,  which  distinctly  appeared  in  the  bill  of  exceptions,  that 
the  court  of  common  pleas  held  the  record  of  the  conviction  not 
only  conclusive  evidence  that  the  accused  had  committed  the 
offence  charged  against  him,  but  also  conclusive  evidence  against 
the  surety  in  the  recognizance  that  the  person  for  whose  sup- 
port DeJy  had  neglected  to  provide  was  in  fact  his  wife.  This 
decision  of  the  common  pleas  was,  I  think,  erroneous. 

The  old  statute  not  only  contemplated  .the  commitment  of  the 
accused  for  the  purposes  of  preventive  justice,  but  for  punish- 
ment also.  For  when  convicted  he  was  to  be  committed 
to  the  house  of  correction,  and  kept  at  hard  labor  for  the  time 
prescribed ;  and  no  provision  was  made  for  bailing  him  within 
that  time.  (1  R.  L.  of  1813,  p.  114;  The  King  v.  Brooke,  2 
Term  Rep,  190.)  That  was  therefore  a  commitment  in  execu- 
tion ;  and  was  not  mere  preventive  justice,  to  guard  against  a 
repetition  of  the  alleged  offence.  It  is  evident,  however,  that 
the  legislature  intended  to  change  the  law  in  this  respect,  and 
try  the  effect  of  preventive  justice,  to  a  certain  extent.  The  re- 
visers say,  in  their  note  to  the  second  section,  that  the  principle  is 
taken  from  the  9th  section  of  the  act  to  prevent  gaming ;  and 
that  they  believe  its  application  to  the  case  of  disorderly  persons, 
in  authorizing  sureties  for  good  behavior  to  be  taken,  instead  of 
committing  the  offenders  in  the  first  instance,  will  be  salutary, 
(3  R.  S.  551,  2d  ed.)  And  it  will  be  seen  that  the  commitment 
under  the  section  of  the  act  of  March,  1801,  to  prevent  excessive 
and  deceitftil  gaming,  to  which  they  refer,  (1  R.  L,  of  1813,  p. 
154,)  is  unquestionably  a  commitment  to  obtain  security  only, 
as  a  means  of  preventive  justice ;  and  not  a  commitment  in  exe- 
cution for  the  previous  offence. 

I  think,  therefore,  that  the  record  of  the  conviction  by  the  jus- 
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^  in  this  case,  for  the  purpose  of  justifying  a  coiniiiitment 
^til  surety  for  the  good  behavior  of  Daly  should  be  given,  if 
he  refused  to  give  such  surety  voluntarily,  was  not  evidence 
ttiat  the  petson  claiming  to  be  his  wife  actually  stood  in  that 
Illation  to  him,  in  a  suit  for  an  alleged  breach  of  the  i^ogni- 
zance.   To  entitle  the  plaintiffs  in  the  court  below^  to  recover,  it 
was  necessary  for  ihem  to  show  that  Daly,  after  the  giving  of 
tbe  recognizance,  had  neglected  to  provide  for  hid  wife  accord- 
ing to  his  means ;  as  that  allegatibn  in  the  declaration  was  pul 
in  issue  by  the  thifd  and  fourth  pleas  of  the  defendant.    Afad 
for  that  purpose  the  conviction  was  not  even  prima  facie  evi- 
dence, much  less  Conclusive  against  the  surety,  tiiat  th6  pers(»i 
claiming  Daly  as  her  husband  was  his  real  wife,  and  that  the 
woman  to  whom  he  had  been  married  for  six  years  was  an 
adulteress. 

Without  inquiring,  therefore,  whether  this  is  such  a  case  as 

iras  contemplated-by  the  7th  section  of  the  act  Of  January  1833, 

even  if  Daly  had  been  lawfully  married  to  (he  woriian  with 

^liom  he  formerly  cohabited  in  Nova  Scotia,  according  to  the 

l«iws  of  that  country,  the  rejection  of  the  defendant's  evidence 

^M  an  error  for  which  the  judgment  of  the  court  of  conmion 

pleas  should  have  been  reversed.    I  shall  therefore  vote  to  re- 

^8^56  both  judgments,  except  so  much  of  the  judgment  of  the 

^^ommoD  pleas  as  overrules  the  demiurer  to  the  fifth  plea.    If 

^  members  of  this  court  concur  with  with  me  in  opinion,  a 

^^*re  de  novo  must  be  awarded ;  and  the  costs  on  the  writs  of 

^^r  to  the  supreme  court  and  to  this  court  should  abide  the 

^ie  of  the  suit 

,  ^ooT*,  Senator,  delivered  ah  opinion  in  ftitor  of  affirming  the 
«W^lgxri^^t  of  the  supreme  court.  ■ 

On  th^  question  being  put, "  Shall  this  judgment  be  reversed  V 
^^8c%i«  laaembers  of  the  court  presefat  who  heard  the  argument^ 
^^**«^  Senators  RboAdei^t  ana  Root,  vot^  for  reversal; 

Jd^^mdnl  ^vorsMy  hbA  venU'e  d€  novo  awaidecL 
ToL  VX,  11 
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Watts'  administrators  v3.  Eikket. 

An  aetion  on  the  case  for  an  injury  to  real  property  mtuated  in  another  state,  < 
not  be  maintained  in  the  coortB  of  this  state. 

Where  a  soit  was  brought  in  the  saperior  court  of  the  city  of  New-York  for  an 
injury  committed  in  the  state  of  New  Jersey  by  diverting  water  from  the  plain- 
tiff's mill ;  held^  that  the  court  had  not  jurisdiction. 

If  in  such  case  the  declaration  describe  the  mill  as  situated  "  in  the  ttate  of  JV«tD. 
Jertey,  to  tott,  at  the  city  and  county  of  Neto-York,"  the  defendant  may  avail 
himself  of  the  want  of  jurisdiction  on  the  trial  by  motion  for  a  nonsuit ;  hut, 
oemble^  he  cannot  raise  the  objection  by  demurrer. 

Where,  however,  the  objection  distinctly  appears  on  the  face  of  the  deelamtion,  the 
defendant  may  avail  himself  of  it  by  demurrer ;  and  quere  whether  he  waives 
his  right  to  move  fbr  a  nonsuit  on  this  ground  by  omitting  to  demur. 

A  lease,  after  demisiiig  a  mill  site  on  a  certain  brook,  proceeded  thus,  **  together  with 
the  use  of  the  dam  now  across  said  brooks  with  the  privilege  of  using  the  woater 
'  and  watelr.faU  dreated  by  said  dam  ;  and  with  the  further  privilege  of  flowin|r  m> 
much  of  the  adjoining  marah  as  may  be  necessary,  pranided  that  the  same  be  not 
raised  higher  than  to  flow  the  water  back  even  with  the  bottom  of  the  apron  of 
the  water-wheel  at  the  mill  next  above  as  the  same  now  lays,**  Hku>,  that  the 
lessee  did  not  acquire  the  unqualified  right  of  using  all  the  water  which  the  dana 
would  contain  as  it  existed  at  the  date  of  the  lease,  but  that  he  must  so  use  the 
dam  as  not  to  raise  the  water  above  the  bottom  of  the  apron  at  the  upper  milL 

On  error  from  the  supreme  court.  The  plaintiflfe  in  error, 
administrators  of  George  Watts  deceased,  brought  cm  actioa  on 
the  case  in  the  superior  court  of  the  city  of  New- York  against 
die  defendant  in  error,  for  an  alleged  injury  to  a  certain  mill  and 
water  privilege)  and  for  obstructing  a  right  of  way.  The  declara- 
tion contained  four  counts,  three  of  which  described  the  water 
privilege  and  right  of  way  as  "  situate?  and  being  at  Newark,  to 
wit,  at  the  city  and  county  of  New-York ;"  and  in  the  fourth  count 
they  were  described  as  "  situate,  lying  and  being  in  the  township 
of  Newark  in  the  state  of  New- Jersey,  to  wit,  at  the  city  and 
county  of  New-York."   The  defendant  pleaded  the  general  issue. 

On  the  trial  in  the  superior  court  the  plainti&  gave  in  evi- 
deuce  a  lease  for  ten  years  from  the  defendant  to  Geoi^ 
Watts,  the  intestate,  dated  in  August,  1831,  of  a  lot  of  ground, 
dock  and  water  privilege,  situated  on  the  bank  of  the  Passaic 
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river  in  the  state  of  New- Jersey,  "  that  is  to  say,  thirty  feet  front 

on  the  said  river,  of  the  dock,  called  and  known  by  the  name  of 

the  stone  dock,  being  the  upper  end  of  said  dock  and  adjoining 

the  brook,  and  to  run  thirty  feet  in  width,  one  hundred  and  fifty 

feet  up  the  said  brook  from  the  front  of  said  dock,  together  with 

fte  use  of  the  dam  now  across  said  brook,  with  the  privilege  of 

using  the  water  and  water-fall  created  by  said  dam;  and  with 

,  tbe  fiirther  privilege  of  flowing  so  much  of  the  adjoining  marsh 

as  maybe  necessary,  provided  the  said  dam  be  not  raised  higher 

than  to  flow  the  water  back  even  with  the  bottom  of  the  apron 

of  the  water-wheel  at  the  mill  next  above  as  the  same  now 

lays^&c 

It  further  appeared  at  the  trial  that  the  plaiutifis  were  pos- 
sessed of  a  mill  erected  by  their  intestate  on  the  demised  pre- 
Hiises,  which  was  propelled  by  the  water  from  the  dam  men- 
tioued  in  the  lease ;  that  the  mill  next  above  on  the  brook  be- 
longed to  the  defendant ;  that  after  the  plaintiffs'  mill  was  put 
ki  operation  their  dam  flowed  the  water  back  so  as  to  raise  it 
eleven  inches  on  the  apron  of  the  water-wheel  at  the  defend- 
ant's mill ;  that  the  defendant  thereupon  cut  a  trench  or  ditch 
immediately  below  his  mill,  leading  from  the  brook  around  the 
dam  of  the  plaintiflfe,  whereby  the  water  in  their  dam  was  re- 
duced to  a  level  with  the  apron  of  the  defendant's  water-wheel; 
that  the  dam  had  not  been  altered  since  the  execution  of  the 
lease  to  the  plaintiff'  intestate,  nor  had  the  water  been  raised  by 
it  80  high  at  any  period  as  to  overflow  its  top ;  and  that  the 
diversion  of  thQ  water  occasioned  by  the  trench  or  ditch  had 
greatly  obstructed  the  plaintiff  in  the  use  of  their  mill  and  im- 
paired its  value.    Evidence  was  also  given  tending  to  show  that 
•  passage  way  leading  to  the  demised  premises  was  interrupted 
by  the  trench  or  ditch  in  question. 

ifier  the  evidence  on  both  sides  was  closed  the  defendant 
ffloved  for  a  nonsuit,  insisting,  1.  That  the  action  was  local  both 
^  statute  and  at  common  law,  and  could  not  be  tried  in  the 
%  and  county  of  New-York,  nor  elsewhere  in  this  state; 
^  That  inasmuch  as  the  proviso  in  the  lease  controlled  the  grant 
^  ^"^ater  power,  and  reserved  the  right  to  the  lessor  of  preventing 
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the  water  from  flowing  back  upon  the  apron  of  his  water-wheel, 
the  plaintifS  could  not  recover  without  showing  that  the  ditch 
or  drain  in  qpestion  had  reduced  the  water  below  the  level  of  the 
apron.  The  superior  court  ordered  a  nonsqit  and  the  plaintifib 
excepted.  This  decision  was  afterwards  affirmed  by  the  su- 
preme court;  whereupon  the  plaintiffs  brought  error.  For  the 
opinion  of  the  supreme  court,  see  23  Wend.  484,  et  seq. 

D,  Orahavf^j  for  the  plaintiffs  in  error.  The  question  whetheF 
an  action  like  )the  present  can  be  maintained  in  this  state,  is  not 
one  of  venue  b]at  of  jurisdiction.  It  does  not  relate  merely  to 
the  place  of  trial,  but  to  the  power  of  our  coi^rts  to  take  cogni- 
zance of  the  case  under  any  circumstances.  {Smith  v.  BtUl^ 
17  Wend.  323.) 

The  true  rule  in  respect  to  jurisdiction,  where  the  injqry  com- 
plained of  was  committed  beyond  the  territory  of  the  state,  is 
that,  if  the  action  proceed  in  rem,  our  courts  have  no  power  to 
take  cognizance  of  it ,  but  if  it  proceed  in  personam,  and  clainx 
nothing  but  damages,  ^  in  this  case,  the  jurisdiction  is  com- 
plete. {Coke  I4ti.  282,  b.;  Mostyn  v.  Fabrigas,  Coivp.  161, 
1  SmUKs  Lea4^  Cos.  340,  366  to  360,  S.  C. ;  Pisani  v.  Law- 
ton,  6  Bing.  N.  C.  90;  Bulwer^s  case,  7  Coke's  Rep.  67; 
Oawen  v.  Hussee,  1  Dyer,  40,  6.  pL  70 ;  Countess  of  Derby's^ 
case,  Keilw.  202;  Anon.  1  Salk.  404;  Mitchell  v.  Bunchy  2 
Paige  616 ;  Penn  v.  Lord  Baltimore,  1  Ves.  sen,  444 :  Archer 
V.  Preston,  cited  in  Earl  of  Arglasse  v.  Muschamp,  1  Vem, 
77,  135 ;  Farley  v.  Shippen,  Wythe  136 ;  Querrant  v.  Ffno-- 
ler,  1  Hen.  ^  Munf.  6;  Massie  v.  Waffs,  6  Cranch,  148; 
Austin^s  heirs  v.  Bodley,  4  Monroe,  436 ;  Williams  y.  Bur- 
nett, 6  Monroe,  322 ;  Brown  v.  McKee,  1  J.  J.  Marsh.  474 ; 
Carroll  v.  Lee,  3  Gill  t$*  Johns.  504 ;  Ward  v^  Arredondo^ 
1  Hopk.  213 ;  Tulloch  v.  Hartley,  1  Younge  ^  Coll,  N.  G 
114.) 

Again,  the  objection  to  jurisdiction  could  not  properly  be  raised 
at  the  trial.  By  pleading  in  bjar,  the  defendant  not  merely 
submitted  to  but  affirmed  the  jurisdiction  of  the  court,  and  thus 
precluded  himself  from  afterwards  questioning  it.    {Smith  v". 
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Elder,  3  Johns,  Rep.  105,  113.)  In  the  fourth  count  of  the 
declaration,  moreover,  it  was  distinctly  averred  that  the  injury 
complained  of  was  committed  upon  premises  situated  in  the 
state  of  New-Jer«y,  and  if  the  defendant  intended  to  object  the 
^ant  of  jurisdiction,  he  was  bound  to  demur.  (1  Chitty*s  PL 
3lO,Spr.  erf.  0/1833.) 

The  second  ground  upon  which  the  nonsuit  was  asked  at  the 

trial,  proceeded  upon  an  erroneous  view  of  the  legal  effect  of  the 

lease.    This  in  express  terms  gave  Watts  the  unrestricted  "  use 

of  the  dam  rum  across  the  brook,  with  the  privilege  of  using  the 

^fl/cr,  and  water  fall  created  by  the  same"     The  proviso 

which  follows  was  not  designed  to  prevent  Watts  from  enjoying 

Ae  full  benefit  of  all  the  water  which  the  dam  would  contain, 

^ut  to  restrict  the  "  fiirther  privilege"  grapted,  viz.  the  right  of 

&>wiiig  the  "  adjoining  marsh."     The  defendant,  therefore,  was 

^0^  justified  in  draining  the  water  from  the  dam  under  the  cir- 

^toista.nces  proved  at  the  trial. 

^  ^     TV.  Gerard^  for  thp  plaintiff  in  error.    The  action,  being 

^^   Qxx    injury  to  real  pfoperty  situated  in  New- Jersey,  is  lo- 

^    l>oth  at  common  law  and  under  the  rjBvised  statutes ;  apd 

^^  <io^rts  of  this  state  have  no  power  to  try  it.    (2  R.  S.  409, 

'  ^y   ^»-^^bd.  1 ;  1  Chitty's  Pl.  298,  9,  Spr.  ed.  of  18S3  ;  1  Saund. 

^'    «*^^rf  Ev.  413;  Mayqr  of  Bei-wick  v.  Ewart,  2  Wm.  BL 

^^^^^^     9  J   The  Mersey  ^  Irwell  Nav.  Co.  v.  Dov^lass,  2  East, 

*^^>    ^«J ;  Shelling  v.  Parmer ,  1  Strange,  646 ;  Doulson  v. 

^"^^^^ews,  4  T.  R-  503 ;  Story's  C(mfl.  of  Laws,  463  to  466 ; 

^^'^^^^^^ston  V.  Jefferson,  1  Brockenb.  Rep.  203,  4  HaWs  Law 

*^^»^.  78,  S.  C.y  The  superior  court,  moreover,  has  not  juris- 

*^^^io^  of  any  local  action  unless  it ;  rise  within  the  city  and 

cour^^^  of  New-York.    {Sess.  Laws  of  1828,  p.  141,  §  5  ;  3  /?. 

\^^1.) 

.  ^^  is  said,  however,  that  if  the  defendant  intended  to  avail 
'^^^s^lfof  the  want  of  jurisdiction,  he  should  have  demurred, 
"*^  tliat  the  objection  came  too  late  at  the  tri^l.  The  answer 
^  ^W^t  the  plaintiflfe  h^ve  so  framed  their  declaration  as  to  pre- 
^^^^  a  demurrer;  thp  place  ^irhere  the  injury  arose  being  stat- 
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ed  in  each  count,  under  a  videlicet.  In  such  case  a  motion 
for  a  nonsuit  is  the  proper  mode  of  taking  the  objection.  (  War- 
ren  v.  Webb,  1  Taunt  Rep,  380 ;  Rightmyer  v.  Raynwndj 
12  Wend,  51 ;  Morgan  v.  Lyon,  id,  265.)  Indeed,  even  where 
the  objection  appears  on  the  face  of  the  declaration,  the  defend- 
ant has  the  right  of  electing  whether  he  will  demur  or  reserve 
the  point  as  a  ground  of  nonsuit  at  the  trial.  (Gotdd's  PI,  234, 
236 ;  Onderdonk  v.  Ranlett,  3  Hill,  323,  327 ;  Delafield  v. 
State  of  Illinois,  2  id,  159.) 

The  plaintiffs  were  properly  nonsuited  upon  the  second  point 
taken  at  the  trial.  Under  the  lease  in  question  they  were  not 
entitled  to  use  the  dam  in  such  a  manner  as  to  raise  the  water 
at  the  defendant's  mill  higher  than  "  the  bottom  of  the  apron  of 
the  water-wheel."  The  drain  complained  of  never  reduced  the 
water  below  that  point,  and  consequently  no  legal  right  of  the 
plaintiffs  has  been  interfered  with.  {Kinney  v.  Watts,  14 
Wend,  38,  41,  2;  Watt^  adnCrs  v,  Kinney,  23  Wend,  484, 
486.) 

Walworth,  Chancellor.  The  plaintiffs  in  error  brought  an 
action  on  the  case  in  the  superior  court  of  the  city  of  New- York 
for  an  injury  to  real  property,  and  were  nonsuited  upon  the  trial. 
And  two  questions  are  presented  for  our  consideration  on  this 
writ  of  error,  viz.  1.  Whether  such  an  action  can  be  sustained 
in  the  common  law  courts  of  this  state  for  an  injury  to  real  prop- 
erty in  the  state  of  New- Jersey ;  and  2.  Whether  the  evidence 
of  the  plaintiffs  upon  the  trial  was  sufficient  to  authorize  a  re- 
covery for  the  injury  complained  of  in  any  court. 

The  cause  of  action  stated  in  the  declaration  is  unquestiona- 
bly local,  not  only  by  the  provisions  of  the  revised  statutes, 
but  also  by  the  settled  rule  of  the  conmion  law.  The  decision 
in  Mostyn  v.  Fabrigas,  (1  Smith's  Lead,  Cases,  340,)  was  in  a 
suit  for  an  injury  to  the  person  of  the  plaintiff  in  a  foreign  coun- 
try, and  not  for  an  injury  to  real  estate  beyond  the  jurisdiction 
of  the  court.  The  case  was  rightly  disposed  of  upon  the  facts 
there  presented.  But  Lord  Mansfield,  in  pronouncing  his  opin- 
ion, approved  of  two  nisi  prius  decisions  in  which  actions  were 
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Azstaixied  in  England  for  injuries  to  real  property  in  foreign 
caimtries.    Those  decisions,  however,  were  afterwards  overruled 
"by  the  court  of  king^s  bench  in  Dmdsan  v.  Matthews,  (4  Dum. 
^  Etzsfs  Rep.  503.)    And  one  of  the  ablest  judges  that  has 
adorned  the  bench  of  this  or  any  other  country,  after  a  full  and 
elaborate  ailment  of  the  question  before  him,  has  pronounced 
thp  decision  in  Dmdsan  v.  Matthews  to  be  in  accordance  with 
the  settled  principles  of  the  common  law.    In  the  case  of  lAv- 
iftg-stan  V.  Jefferson,  (1  Brockenh,  Rep,  203,)  which  was  tres- 
pass q%iare  dausum  f regit  brought  against  a  former  president 
of  the  United  States  for  removing  the  plaintiff  from  the  Batture 
in  New-Orleans,  the  suit  was  instituted  in  the  circuit  court  of 
the  United  States  for  the  district  of  Virginia ;  and  the  sole  ques- 
tion   presented  for  consideration  was,  whether  such  an  action 
could  "be  sustained  out  of  the  territory  where  the  alleged  injury 
to  tlie    real  estate  was  committed.    That  too  was  a  case  much 
8troi:iig^er  than  the  present    For  it  was  evident  there  that  if  an 
actio x:b.  could  not  be  sustained  in  the  state  of  Virginia,  where  the 
verk^rable  ex-president  resided,  the  plaintiff  was  without  a  rem- 
edy  for  the  all^;ed  injury ;  as  it  was  wholly  improbable  that 
the   defendant  would  ever  visit  Louisiana,  and  no  court  of  the 
ternt:c»ry  could  send  its  process  into  the  state  of  Virginia  so  as  to 
corrxmeace  an  action  against  him  in  any  court  having  jurisdic- 
tioxi  o/  the  subject  matter  of  the  suit.    But  Chief  Justice  Mar- 
^bSI  decided  that  the  distinction  between  transitory  and  local 
BCtbns,  as  long  before  settled  by  the  courts,  was,  that  actions 
were  to  be  deemed  transitory  where  the  transactions  upon  which 
they  Mrexe  founded  might  have  taken  place  any  where ;  but  were 
local  wliere  the  cause  of  action  was  in  its  nature  necessarily  lo- 
^-    Ajid  that  although  the  distinction  was  merely  technical, 
where    the  action  was  instituted  to  recover  damages  from  the 
person  ^who  had  done  the  local  injury,  and  not  to  recover  the 
Foperty  -y^hich  had  a  fixed  locality,  the  law  was  too  well  set- 
tled to  allow  it  to  be  changed  by  the  courts. 

Several  cases  were  referred  to  from  the  decisions  of  the  court 

of  chaixo^ry  in  this  country  and  in  England,  by  the  counsel  for 

®  pi^i^tiffis,  upon  the  argument,  to  show  that  bills  have  been 
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filed  to  reach  property  beyond  the  jurisdiction  of  the  court, 
where  the  person  of  the  defendant  was  within  its  jurisdiction. 
Those  cases  are  founded^  however,  upon  the  well  established 
principle  that  the  court  of  chancery  has  power  to  gire  relief 
wherever  there  is  a  clear  case  of  right  for  which  the  common 
law  tribunals  cannot  gire  an  adequate  remedy.  And  they  af- 
ford no  grounds  for  the  extension  of  the  jurisdiction  of  a  com- 
mon law  court  to  a  case  ttrhich  is  clearly  not  within  its  known 
and  established  jurisdiction. 

Again,  it  is  urged  that  the  objection  to  the  jutisdiction  of  the 
superior  court  was  not  made  in  time ;  and  that  the  defendant 
could  not  avail  himself  of  that  objection  by  a  motion  for  a  non- 
suit, when  it  appeared  at  the  trial  that  the  real  estate  alleged  to 
have  been  injured  by  the  wrongful  act  of  the  defendant,  was  not 
Within  the  jurisdiction  of  the  court.  But  the  case  of  Warren  v. 
Webb,  (1  Tattnt.  Repi  380,)  shows  that  when  the  place  is  de- 
scribed under  a  i)idelic^t,  bringing  it  within  the  local  jurisdiction, 
a  demurrer  is  not  the  proper  remedy ;  and  that  advantage  may 
be  taken  of  the  objection  at  the  trial,  when  the  plaintiff  foils  to 
show  the  locus  in  quo  to  be  within  the  cotmty  stated  in  the  de- 
claration for  the  purpose  of  giving  apparent  jurisdiction.  The 
defendant  was  also  permitted  to  avail  himself  of  the  objec- 
tion by  motion  for  a  nonsuit  in  Doulson  V.  Matthews,  before 
referred  to.  In  the  case  of  Livingston  v.  Jefferson,  the  injury 
was  alleged  to  have  occurred  at  the  city  of  New-Orleans,  in  the 
district  of  Orleans,  to  wit,  at  Richmond,  in  the  county  of  Hen- 
rico, and  district  of  Yirginia.  And  the  question  was  decided 
upon  a  special  plea,  showing  that  the  Batture,  as  to  which  the 
alleged  trespass  had  been  committed,  tiras  not  in  the  district  of 
Virginia.  In  the  present  case,  I  think  the  question  was  properly 
raised  ilpon  a  tnotion  for  a  nonsuit  at  the  trial ;  and  that  the 
decision  of  the  superior  court  was  right,  upon  the  ground  that 
the  action  was  local  in  its  nature,  and  could  not  be  sustained  in 
that  court. 

ijpon  the  second  qiitetion  dso,  I  conbur  in  opinioii  with 
the  supreme  court,  as  to  the  (idhstructioil  of  the  lease;  and 
tfiiilk  that  upon  that  ground  the  pliiihti&  ^edl  to  show  them- 
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selves  entitled  to  recover  in  this  action.  The  proviso  appears 
to  have  been  intended  to  be  co-extensive  with  the  whole  grant 
of  water  power ;  and  to  restrict  the  use  (>f  the  dam  to  the  rais- 
ing of  the  water  to  a  particular  height.  The  intention  of  the 
parties  would  probably  have  been  more  clearly  expressed,  i^ 
instead  of  putting  the  restriction  in  the  form  of  a  proviso,  these 
words  had  been  used :  "  But  the  water  in  said  dam  shall  not  be 
raised  higher  tlian  to  flow  the  water  back  even  with  the  bottom 
of  the  apron  of  the  water-wheel,  at  the  mill  next  above,  as  the 
same  now  lays,"  &c.  Upon  the  construction  which  has  been 
given  to  the  lease  by  the  supreme  court,  the  defendant's  ditch 
▼as  rendered  necessary  by  the  wrongful  act  of  the  adverse 
party ;  and  if  such  party  wished  to  use  the  right  of  way  across 
the  ditch,  it  was  his  own  business  to  bridge  it  properly,  and 
he  had  no  right  to  call  upon  the  defendant  to  bridge  it  for 
him. 

For  these  reasons,  I  think  the  judgment  of  the  supreme  court 
AoaldbeaflSrmed. 

Hopkins,  Senator.    This  was  an  action  on  the  case  brought 
^  ^ver  damages  for  an  injury  done  to  real  estate,  and  by  the 
^^^^^  statutes,  as  well  as  the  common  law,  it  is  declared  to  be 
^    <2  JR.  S.  409,  i  2.)    The  act  establishing  the  superior 
n  xf^    <^onfers  upon  it  the  power  of  trying  only  such  local  ac- 
\^    ^^^  arise  within  the  city  and  county  of  New- York ;  (3  R, 
*-  ^^^  X  ^   j  5  j)  and  as  the  injury  complained  of  here  was  commit- 
ted XXX    ^ew-Jersey,  that  court  had  no  jurisdiction.    Whether  the 
^*^«:^e  court  has  or  has  not  jurisdiction  in  cases  like  the  pres- 
^  ^^   is  not  now  necessary  to  determine. 

^-•^  of  opinion  that  the  objection  for  want  of  jurisdiction 
^*^  P^^Ticperly  taken  at  the  trial,  and  that  the  judgment  of  the 
'"'^*'^»Xie  court  should  be  affirmed. 

^•^"^>T,  Senator.  I  am  of  opinion  that  the  nonsuit  was 
P"^P^rly  ordered  in  this  case.  The  superior  court  has  no 
^^^"^^  to  try  local  actions  arising  out  of  the  city  and  county 
^^^s^York;  {Sess.  Laws  of  1828, ;>•  141,  §  6 ;)  and  the  pre- 
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sent  action  was  brought  for  diverting  a  water  course  in  the  state 
of  New- Jersey.  It  appears  to  be  well  settled  that  actions  of  this 
nature  are  local,  and  will  not  lie  elsewhere  than  in  the  place  rei 
sUiB.  (Story's  Conft.  of  Laws,  466,  S  654 ;  1  ChUty's  PI  299, 
Spr.ed.ofVSSi.) 

The  defendant  did  not,  by  omitting  to  demur,  waive  his 
right  to  urge  the  want  of  jurisdiction  at  the  trial.  I  admit  that, 
in  cases  like  the  present,  if  the  want  of  jurisdiction  distinctly  ap- 
pears on  the  face  of  the  declaration,  the  defendant  may  demur ; 
but  it  seems  to  me  he  has  the  right  of  reserving  the  objection 
until  the  trial,  and  of  availing  himself  of  it  by  motion  for  a  non- 
suit {Gould's  PL  234,  236;  CogsweU  v.  Meech,  12  Wend. 
147;  1  ChUty's  PI  310,  Spr,  ed.  of  1833;  1  Dunl.  Pr.  242.) 
If  the  rule  be  otherwise,  however,  the  declaration  in  tliis  case 
does  not  state  the  place  where  the  injury  was  comniitted  with 
sulSicient  certainty  to  justify  a  demiurer. 

I  am  also  of  the  opinion  that  the  construction  put  by  the  su- 
preme court  upon  the  proviso  in  the  lease  to  the  plaintiff'  intes- 
tate, was  correct.  The  judgment  in  this  case  should  be 
affirmed. 

Porter,  Senator.  The  plaintiffs  claim  tliat  the  superior  court 
of  the  city  of  New- York  lias  jurisdiction  of  an  action  for  diverting 
a  water-course  in  the  state  of  New- Jersey,  on  the  ground  that  the 
action  is  in  personam,  and  that  they  seek  for  damages  only.  Is 
this  the  common  law  rule?  Chitty  says,  "  When  the  cause  of 
action  caiUd  only  have  arisen  in  the  particular  place  or  county, 
it  is  local,  and  the  venue  must  be  laid  therein."  (1  Chitty's  PL 
298,  Spr.  ed,  of  1833.)  Perhaps  it  may  be  said  that  the  learned 
author  uses  the  term  ventie  here,  in  reference  to  different  coun- 
ties within  the  acknowledged  jurisdiction  of  the  court.  I  appre< 
hend,  however,  that  he  uses  it  in  a  much  broader  sense.  If  the 
venue  in  the  present  case  had  been  laid  in  the  place  where  the 
cause  of  action  arose,  it  would  have  been  laid  in  New-Jersey, 
and  of  course  out  of  the  jurisdiction  of  the  superior  court  of  the 
city  of  New- York.  The  questions  of  venue  and  jurisdiction 
are  therefore  identical,  so  £ur  as  the  rights  of  the  plaintifb  in  er- 
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lor  are  concemecl.    If  the  venue  was  not  local  at  common  law, 
the  superior  court  had  jurisdiction ;  but  if  it  was,  then  the  suit 
could  only  have  been  brought  in  the  state  of  New- Jersey.     Mr. 
Chitty  says,  at  the  page  already  referred  to,   that  "actions, 
though  merely  for  damages,  occasioned  by  injuries  to  real  prop- 
erty, are  local,  as  trespass,  or  case  for  nuisances,  or  waste,  ice. 
toiiouses,  lands,  water-courses,  right  of  common,  way^,  or  other 
T^eal  property,  unless  there  were  some  contract  between  the  par- 
ties on  which  to  ground  the  action.     And  if  the  land  ^c.  be  out 
of  this  kingdom,  the  plaintiff  has  no  remedy  in  the  English 
courts  ;  at  least,  if  there  be  a  court  of  justice  in  the  country  in 
'^V'hich   the  land  is  situate,  to  which  he  may  resort."    The  au- 
thorities quoted  by  the  author  support  the  propositions  laid  down 
^7  him,  and  they  are  decisive  of  this  question.     The  case  of 
DoztZson'Y,  Matthews,  (4  T.  R.  503,)  is  directly  in  point.    The 
court  there  recognized  no  other  distinction  than  that  arising  be- 
tween actions  local  and  transitory,  and  placed  their  decision  upon 
ther   grround  that,  the  action  being  in  its  nature  local,  they  had 
not  jurisdiction. 

'Biat  upon  the  merits,  I  cannot  see  how  the  plaintiffs  can  sus- 
tain, their  claim  to  recover.     The  defendant  leased  to  the  intest 
ate  a  lot,  dam  and  water  privily  on  a  certain  brook ;  and  the 
lease,  lifter  describing  the  premises,  contains  the  following  pro- 
vision— « togrether  with  the  use  of  the  dam  now  across  said  brook, 
▼1th.  the  privilege  of  using  the  water  and  water-fall  created  by  the 
sa^d  dam ;  and  with  the  further  privilege  of  flowing  so  much  of 
the  adjoining  marsh  as  may  be  necessary,  provided  the  said 
dant  be  not  raised  higher  than  to  flow  the  water  back  even  with 
the  bottom  of  the  apron  of  the  water-wheel,  at  the  mill  next 
^^^e,  as  the  same  now  laysP    The  plaintiflfe  claim  a  right  to 
'^eep  Up  ^g  water  in  the  pond  to  the  level  of  the  dam  mention- 
^  '^  the  lease,  for  the  reason  that  it  conveys  the  privilege  of 
^^^^  the  water-fall  created  by  the  dam ;  and  if  this  part  of 
^ieas«  stood  alone,  it  might  furnish  strong  ground  for  saying 
^   the  claim  was  well  founded.    But  the  condition  which 
\^^^  qualifies  the  clause  on  which  the  plaintiflS  rely ;  and 
^te\rer  may  be  our  conjectures  with  regard  to  the  probable 
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intention  of  the  parties  when  they  executed  the  lease,  its  con- 
struction must  depend  upon  the  actual  provisions  and  conditions 
which  it  contains.  And  when  we  find  an  express  provision  in  it 
that  the  lessee  shall  not,  by  means  of  the  dam,  raise  the  water 
higher  than  the  bottom  of  the  apron  of  the  water-wheel  at  the 
mill  above,  how  can  we  say  that  the  lessor  has  granted  a  great- 
er privilege  ? 

It  is  not  disputed  that  the  water  is  reduced  by  the  act  of  which 
the  plaintifis  complain,  some  twelve  or  fourteen  inches  below  the 
top  of  the  dam;  but  the  testimony  on  the  part  of  the  defendant 
shows,  and  it  is  uncontradicted,  that  the  water  has  never  been 
reduced  below  the  bottom  of  the  apron.  If  so,  the  defendant  has 
done  no  more  than  he  had  a  right  to  do,  but  has  left  the  plain- 
tifis  in  the  possession  of  all  the  privileges  granted  by  the  lease. 
This  was  the  view  taken  at  the  trial ;  and  as  there  was  no  con- 
flict of  testimony,  the  plaintifis  were  property  nonsuited. 

I  am  of  opinion  that  the  judgment  of  the  supreme  court  should 
be  aflirmed. 

Hard,  Senator,  delivered  an  opinion  in  favor  of  reversing  Ae 
judgment  of  the  supreme  court 

On  the  question  being  put,  «  Shall  this  judgment  be  reversed  V* 
all  the  members  of  the  court  present  who  heard  the  argument, 
except  Senators  Dixon  and  Hard,  voted  for  affirmance. 

Judgment  affinned. 
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Stalker  vs.  M'Donald  and  others. 

Ab  iDBOoent  holder  Qf  negotiable  paper,  who  has  received  it  m  the  umud  eowrte  of 

tnde,f§r  a  valuable  eonnderationt  though  from  a  penon  having  no  title  and 

DO  authority  to  transfer  it,  will  be  protected  even  as  against  the  claim  of  the  pre. 

Tiooi  owner.    Per  Walworth,  ehatieeUort  and  Lott,  eenator. 

Bdi  otherwise,  however,  where  it  appeared  that  the  paper  was  received  as  eeewrUy 

firm  mtteedetU  debt  doe  from  the  person  who  made  the  unaathorized  transfer, 

and  the  holder  neither  parted  with  valae  on  the  credit  of  it,  nor  relinquished  any 

pievioas  socurity. 

So,  even  had  the  paper  been  nominally  received  as  payment.    Per  Walworth, 

cheneeUor, 
The  inpoft  of  the  words  bona  fide  holder  for  a  valuable  consideration^  as  used  in 

reference  to  cases  of  this  character,  discussed  and  considered. 
The  case  of  Swift  v.  Tyeon,  (16  Petere  Rep.  1,}  so  far  as  it  conflicts  with  Cod- 
dhgpm  V.  Bay,  (30  Jokne,  Rep,  637,)  disapproved. 

On  error  from  the  supreme  court    The  defendants  in  error 
brought  an  action  of  trover  against  Stalker  in  the  superior  court 
of  the  city  of  New- York,  to  recover  the  amount  of  two  promis- 
sory notes  alleged  to  have  been  converted  by  him,  viz.  one 
made  by  J.  T.  Storm  &  Co.,  dated  August  5th,  1839,  pay- 
able  in  seven  months,  and  another  made  by  Raynor  &  Pond, 
dated  July  24th,  1839,  payable  in  six  months.    It  appeared  that 
the  notes  were  originally  delivered  by  the  makers  to  Gillespie 
A  Edwards,  commission  merchants  in  the  city  of  New-York, 
on  a  sale  of  goods  made  by  them,  in  the  course  of  their  business, 
&r  the  defendants  in  error ;  and  that  the  notes  remained  in  the 
possession  of  Gillespie  ic  Edwards  until  they  transferred  them 
to  Stalker  as  hereinafter  stated.    The  main  question  in  the  case 
was  as  to  the  effect  of  this  transfer  upon  the  rights  of  the  defen- 
dants in  error^  there  being  no  doubt  that,  previous  thereto,  &ey 
were  the  owners  of  the  notes. 
The  transfer  took  place  under  the  following  circumstances. 
/JreT  held  a  note  against  Gillespie  d&  Edwards,  not  endorsed 
^^y  person,  for  $2044,08,  falling  due  October  3d,  1839, 
kii^tx  had  been  deposited  in  a  bank  for  coUectim.    On  the 
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morning  of  that  day,  Gillespie,  finding  that  his  firm  would  not 
be  able  to  meet  the  note,  and  fearing  the  consequences  of  suffer- 
ing it  to  lie  over  in  the  bank,  prevailed  upon  Stalker  to  with- 
draw it ;  promising  to  pay  the  amount  in  a  short  time,  and  de- 
livering to  Stalker  the  notes  in  question  as  his  security.  When 
Stalker  received  the  notes,  he  had  every  reason  to  suppose  that 
Gillespie  &  Edwards  owned  them,  and  was  not  notified  of  the 
contrary  until  sometime  afterwards.  The  firm  of  GDlespie  & 
Edwards  failed  and  stopped  payment  in  November,  1839,  with- 
out having  then  or  since  accounted  to  the  defendants  in  error 
for  the  proceeds  of  the  goods  fonning  the  consideration  of  the 
notes.  Gillespie  testified  that,  intermediate  the  day  when 
Stalker  received  the  notes,  and  the  failure  of  the  firm  of  Gilles- 
pie ic  Edwards,  the  latter  paid  "  one  or  more  notes  in  bank,  in 
the  regular  course  of  business,"  but  how  many,  and  to  what 
amount,  he  was  unable  to  tell.  The  notes  in  question  were 
duly  paid  to  Stalker  at  maturity.  It  was  admitted  that  they  had 
been  demanded  of  him  by  the  defendants  in  error,  and  that  he 
lefiised  to  deliver  them  up. 

The  superior  court  chaiged  the  jury  that,  if  the  notes  in  ques- 
tion were  the  property  of  the  defendants  in  error  at  the  time  of 
the  transfer,  and  were  not  taken  by  Stalker  upon  any  consider- 
ation parted  with  by  him  on  the  credit  thereof,  nor  in  payment 
of  the  note  of  Gillespie  6c  Edwards,  but  as  a  mere  pledge  or 
collateral  security  for  that  note,  then  the  defendants  in  error 
were  entitled  to  recover ;  and  the  notes  having  been  paid  to 
Stalker  at  maturity,  he  was  liable,  if  at  all,  for  their  nominal 
amount.  The  jury  found  a  verdict  against  Stalker  for  the 
amount  of  the  notes,  and  he,  having  excepted  to  the  chai^, 
brought  error  to  the  supreme  court,  where  the  judgment  of  the 
superior  court  was  aflirmed.  He  then  brought  error  to  this 
court.    The  case  was  argued  here  by 


/.  W.  Crerardy  lor  the  plaintiff  in  error,  and 
D.  Lord^  Jun.^  for  the  defendants  in  error. 
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>V  -A.X- WORTH,  ChanceUar.    The  object  of  this  writ  of  error  ap- 
^eaT^  t;c>  be  to  induce  this  court  to  overrule  its  decision  in  the  case 
o{  CU^€jldingt(ni  v.  Bay,  (20  Johns,  Rep.  637,)  and  to  make  oiu: 
iecVsion  conform  to  the  opinion  of  Mr.  Justice  Story  in  the  recent 
case  o^  Swift  Y.  Tywn,(  16  Pe/cr^'ifcp.l,)  decided  by  the  supreme 
coart  ofthe  United  States.  Upon  questions  arising  under  the  con- 
stitution and  laws  of  the  United  States,  and  upon  the  construction 
of  treaties,  the  decisions  of  that  high  tribunal  are  binding  upon 
the  state  courts ;  and  we  are  bound  to  conform  our  decisions  to 
them.     But  in  questions  of  local  law,  and  in  the  construction  of 
Ae  constitution  and  statutes  of  the  state,  the  decisions  ofthe  high- 
est court  of  judicature  ofthe  state  are  the  evidence  of  what  the  law 
of  the  state  is ;  and  are  to  be  followed  in  preference  to  those  of  any 
other  state  or  country,  or  even  ofthe  United  States.  On  a  question 
of  commercial  law,  however,  it  is  desirable  that  there  should  be, 
^  &T  as  practicable,  uniformity  of  decision,  not  only  between 
Ae  courts  of  the  several  states  and  of  the  United  States,  but  also 
^^^^v-een  our  courts  and  those  of  England,  from  whence  our 
commercial  law  is  principally  derived,  and  with  which  country 
oujr  oommercial  intercourse  is  so  extensive.    I  have,  therefore, 
ttoxig-jjt  it  my  duty  to  re-examine  the  principles  upon  which 
^^   ci^scision  of  this  court  in  Coddington  v.  Bay  was  founded, 
no^x%ri^standing  it  wad  deliberately  made,  with  the  concurrence 
^'•^    1  east  one  of  the  ablest  judges  who  has  ever  adorned  the 
*-^^^l>.  of  this  state,  and  has  been  acquiesced  in  and  followed  by 
^J>.^  courts  of  the  state  for  more  than  twenty  years.    And  I 
"^^     done  it  not  only  out  of  respect  to  the  decision  actually 
^^  by  the  supreme  court  of  the  United  States  in  the  case  al- 
^^^  to,  but  also  because  the  opinion  of  the  distinguished  judge 
5^      pronounced  its  decision,  is  of  itself  entitled  to  very  great 
^  ^^lit  upon  a  question  of  commercial  law ;  although  what  he 
^^  i  Ti  that  case  respecting  the  transfer  of  a  negotiable  note  as  a  mere 
^^^ty  for  the  payment  of  an  antecedent  debt,  was  not  material 
^    ^V^e  decision  of  any  question  then  before  the  coiut,  and  is 
^^c>fore  not  to  be  taken  as  a  part  of  its  judgment  in  that  case, 
^j-^^  Coddington  v.  Bay,  this  court  did  not,  so  far  as  I  have 
able  to  discover,  run  counter  to  any  decision  which  had 
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ever  been  made  in  this  state  or  in  England  previous  to  that  time. 
For  the  decision  admits  that  the  bona  fide  holder  of  negotiable 
paper,  who  has  received  it  for  a  valuable  consideration,  without 
notice  or  reasonable  ground  to  suspect  a  defect  in  the  title  of 
the  person  from  whom  it  was  taken  in  the  usual  course  of  busi- 
ness or  trade,  is  entitled  to  full  protection.  But  that  where  he 
has  received  it  for  an  antecedent  .debt,  either  as  a  nominal  pay- 
ment or  as  a  security  for  payment,  without  giving  up  any  secu- 
rity for  such  debt  which  he  previously  had,  or  paying  any  mo- 
ney or  giving  any  new  consideration,  he  is  not  a  holder  of  the 
note  for  a  valuable  consideration,  so  as  to  give  him  any  equita- 
ble right  to  detain  it  from  its  lawful  owner.  This  principle,  of 
protecting  the  bona  fide  holder  of  negotiable  paper  who  has 
paid  value  for  it,  or  who  has  relinquished  some  available  securi 
ty  or  valuable  right  on  the  credit  thereof  is  derived  from  thu 
doctrines  of  the  courts  of  equity  in  other  cases  where  a  purchaser 
has  obtained  the  l^al  title  without  notice  of  the  equitable  right 
of  a  third  person  to  the  property.  It  has  been  uniformly  held 
by  the  courts  of  equity  in  such  cases  that  the  purchaser  who  has 
obtained  the  legal  title  as  a  mere  security  or  payment  of  a  pre- 
existing debt,  without  parting  with  any  thing  of  value,  is  not 
entitled  to  hold  the  property  as  against  the  prior  equitable  own- 
er. And  if  he  has  paid  but  a  part  of  the  consideration,  or  value 
of  the  property,  he  is  only  entitled  to  be  considered  as  a  bona 
fide  purchaser  pro  tanto.  This  last  principle  was  applied  by 
one  of  the  courts  in  England  to  the  purchaser  of  a  negotiable 
note,  where  the  endorser  of  a  note  for  £100,  by  his  replication 
to  the  plea  that  it  was  endorsed  to  him  without  consideration, 
stated  that  it  was  endorsed  to  him  for  the  consideration  of  £49 ; 
and  he  was  only  permitted  to  recover  that  amount  against  the  de- 
fendant, from  whom  the  note  had  been  obtained  by  the  endorser 
without  consideration.  (Edwards  v.  Jones,  7  Car.  ^  Payne,  633.) 
It  is  somewhat  singular  that  Mr.  Justice  Story  should  rely 
upon  the  opinion  of  Chancellor  Kent  in  the  case  of  Bat/  v.  Cod- 
dington,  (5  Johns,  Ch.  Rep,  54,)  as  evidence  that  the  decision 
of  this  court  sustaining  his  opinion,  and  affirming  his  decree  in 
the  same  case,  was  a  departure  from  the  law  of  this  state  as 
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previously  settled.  And  the  previous  case  of  Warren  v.  Lynchy 
(5  John.  Rep.  289,)  is  not  in  conflict  vrith  the  decision  of 
this  court;  nor  does  it  decide  that  a  pre-existing  debt  is  a 
sufficient  consideration  to  protect  the  holder  of -a  negotiable  note 
which  was  not  valid  as  between  the  original  parties,  against  the 
equitable  rights  of  the  maker  of  the  note,  or  against  the  rights 
of  a  previous  owner.  For  the  note  in  that  case  was  given  by 
Lynch  for  a  valid  and  subsisting  debt  by  the  one  to  whom  the 
debt  originally  belonged.  Although  it  wa^  taken  in  the  name 
of  another  person,  that  person  endorsed  it  ui  blank  for  the  pur- 
pose of  enabling  the  person  to  whom  the  debt  belonged  to  ne- 
gotiate it ;  and  it  was  then  transferred  to  the  plaintiff,  immediate- 
ly for  aught  that  appear^,  partly  in  payment  or  security  of  a  pre- 
existing debt  The  question  then  arose  whether  other  c^feditors 
of  the  former  owner  of  the  note  were  not  entitled  to  it,  as  being 
still  the  property  of  Rose  the  original  owner,  or  of  Robertson 
the  endorser.  What  is  said,  therefore,  as  to  the  pre-existing  debt, 
is  merely  as  t#  its  being  a  sufficient  consideration  as  between 
the  plaintiff  and  Rose,  from  whom  the  plaintiff  received  the 
note.  For  if  the  transfer  was  valid  as  between  them,  the  cred- 
itors of  Rose,  who  were  also  endeavoring  to  obtain  payment  of 
a  pre-existing  debt  merely,  acquired  no  right  to  the  money  due 
on  the  note,  by  their  subsequent  suit  in  the  nature  of  a  foreign 
attachnnent  in  the  state  of  Yirginia.  The  case  of  Birdsef/e  t. 
Rat/,  (4  HtlPs  Hep.  159,)  cited  by  the  plaintiff's  counsel  on  the 
argument,  is  a  ease  of  the  same  character.  For  both  claimants, 
in  that  case  were  endeavoring  to  obtain  preference  in  payment 
of  pre-existing  debts.  And  the  court  decided  that  one  of  them 
who  had  secured  a  specific  lien  upon  the  property  by  purchase 
from  the  owner,  before  the  other  creditor's  execution  was  actual- 
ly levied  thereon,  was  entitled  to  hold  it  as  against  the  execu- 
tion, under  the  provision  of  the  statute  on  that  subject  In 
other  words,  that,  as  between  creditors  having  equal  equities^ 
the  debtor  may  lawfully  prefer  one  to  the  other,  before  an  actual 
levy  upon  his  property  he^a  been  made. 

There  is  no  doubt  that  the  cases  of  Wardell  v.  HoUfell,  (9 
Wend.  Rep.  170,)  Ra^fi  v.  Brotherson,  (10  id.  85,)   Onr 

Vol.  VL  13 


98  CASES  IN  THE  COURT  OF  ERRORS. 

Stalker  v.  McDonald. 

tario  Bank  v.  Wcrthington,  (12  id.  593,)  and  Payne  v. 
OutleTf  (13  id.  605,)  in  the  supreme  court  of  this  state,  and 
of  Francia  v  Joseph^  (3  Edw.  Ch.  Rep.  182,)  before  the  vice 
chancellor  of  the  first  circuit,  follow  the  decision  of  this  court  in 
the  case  of  Coddington  y.  Bay.  And  they  fully  establish  the 
principle  that  to  protect  the  holder  of  a  negotiable  security  which 
has  been  improperly  transferred  to  him  in  fraud  of  the  prior 
l^ral  or  equitable  rights  of  others,  it  is  not  sufficient  that  it  has 
been  received  by  him  merely  as  a  security  or  nominally  in  pay- 
ment of  a  pre-existing  debt,  where  he  has  parted  with  nothing 
of  value,  nor  relinquished  any  security  upon  the  faith  of  the 
pqper  thus  improperly  transferred  to  him  without  any  &ult 
on  his  part  I  may  also  add  that  many  other  decisions  to  the 
same  effect  have  been  made  in  this  state,  in  the  different  courts 
of  law  and  equity,  within  the  last  twenty  years ;  although  most 
of  them  have  not  been  reported. 

It  is  supposed,  however,  by  the  learned  judge  who  delivered 
the  opinion  of  the  supreme  court  of  the  United  States  in  the  case 
before  alluded  to,  that  this  strong  colunm  of  decisions,  supported 
as  it  is  by  the  decree  of  Chancellor  Kent  in  the  case  of  Bay  v. 
Coddington,  by  the  opinions  of  Chief  Justice  Spencer  and  Jus- 
tices Woodworth  and  Piatt  in  that  case,  and  by  every  judge  who 
has  occupied  a  seat  upon  the  bench  of  the  supreme  court  since 
1822,  has  been  greatly  shaken  if  not  entirely  overturned  by  two 
recent  decisions  of  the  supreme  court.  That  the  judges  who 
made  those  two  decisions  do  not  themselves  so  understand  them, 
however,  is  evidenced  by  the  fact  that  they  have  given  judg- 
ment in  the  case  now  under  consideration,  in  conformity  with 
the  principle  of  the  decisions  which  they  are  supposed  to  have 
overruled.  And  I  have  not  been  able  to  discover  any  thing  in 
the  opinions  of  the  court,  as  reported,  in  the  cases  of  The  Bank 
of  Salina  v.  Babcock,  (21  Wend.  499,)  and  The  Bank  of  San- 
dusky V.  Scoville,  (24  Idem,  115,)  which  necessarily  conflicts 
with  any  previous  decision  of  the  supreme  court  upon  the  ques- 
tion now  under  consideration.  In  the  first  case,  the  note  was 
discounted  at  the  bank  in  the  ordinary  way.  And  the  proceeds 
thereof  were  applied,  by  the  authority  of  the  persons  for  whom 


ALBANY,  DECEMBER,  1648.  99 


StiOker  v.  M'Donald. 


it  ^ras  discounted,  to  pay  up  and  cancel  three  other  notes  which 
lireie  then  due  to  the  bank ;  upon  two  of  which  notes,  amount- 
ing to  nearly  the  whole  of  such  proceeds,  there  was  a  responsi- 
Ue  endorser.    The  court  held  that  the  effect  of  the  transaction 
'was  the  same  as  if  the  parties  for  whose  benefit  the  note  was 
discounted  had  actually  received  the  money  therefor,  and  had 
aiterwards  applied  it  to  pay  and  discharge  the  notes  then  due ; 
and  that  the  endorser  upon  those  notes  was  discharged  from  his 
liability.    In  the  second  case,  the  question  arose  under  the  usury 
law  as  contained  in  the  revised  statutes,  which  protects  usurious 
i^tes  in  the  handis  of  an  endorsee  or  holder  who  shall  have  re- 
<^ved  the  same  in  good  faith,  and  for  a  valuable  consideration, 
(i  It  S.  172,  §  5.)    And  the  court  considered  the  transaction 
Ae  same  as  though  the  money  had  been  actually  paid  to  the 
Person  for  whose  benefit  the  usurious  note  was  discounted,  and 
be  had  then  applied  it  in  payment  of  the  former  note ;  so  that 
^e  original  indebtedness  was  extinguished,  and  the  bank  had 
^  other  remedy  to  recover  their  money  except  upon  the  note 
^^*^iclx  was  allied  to  have  been  originally  tainted  with  usury. 
^**e    <juestion  in  that  case  was,  whether  the  transaction  was 
^^ii'V^lent  to  an  actual  payment  of  the  money  for  the  usurious 
^^^9    90  as  to  make  the  bank  a  bona  fide  holder  for  a  valuable 
.   *^^i^eration ;  and  not  whether  giving  the  note  for  a  pre-exist- 
**^&   c^j^bt  was  a  payment  of  value.    Under  a  similar  provision 
^^^«  English  statute  it  has  been  decided  that  a  negotiable 
^^    ^tainted  with  usury  was  invalid  in  the  hands  of  an  innocent 
V^'-'5^5  who  had  merely  taken  it  in  payment  of  an  antecedent 
.  ^^^^      ( Vallance  v.  Siddell,  2  Nev.  ^  Per.  Rep.  78.)    There 
>.*  ^^^^Ihing  in  the  reports  of  our  own  state  then,  which  is  in  con- 
^^^   "with  the  principle  established  in  Coddingion  v.  Bay  in  this 
-^^^^  that,  to  protect  the  holder  of  a  negotiable  security  which 
^^^   \)een  passed  to  him  in  firaud  of  the  rights  of  others,  he  must 
^^    ^nly  have  taken  it  without  notice,  but  must  also  have  parted 
^^^4^  something  of  actual  value,  upon  the  credit  or  faith  thereof; 
^^^  that  merely  receiving  it  in  security  or  payment  of  an  ante- 
^^^^nt  debt,  where  by  the  settled  rules  of  equity  he  would  not 
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be  protected  as  a  bona  fide  purchaser  of  property  iri  other  cases, 
is  not  sufficient 

Nbr  have  I  been  able  to  find  an  actual  decision  in  the  EngUah 
reports  which  is  in  conflict  with  the  uniform  course  of  decisions 
on  this  subject  in  this  state.  On  the  contrary,  the  English  judges, 
when  speaking  dn  this  subject,  gienerally  use  the  words  val- 
uable consideration,  in  contradistinction  from  a  mere  valid 
or  sufficient  consideration  as  between  endorser  and  endorsee. 
And  that  receiving  the  note  in  payment  or  security  of  a  pre- 
existing debt  merely,  is  not  understciod  as  feceivii^  it  for  a  val- 
uable consideration,  in  legal  Iknguage,  is  evident  fi*om  the  de- 
cision of  the  case  of  Vallance  V.  Siddell,  to  which  I  have  just 
referred. 

I  think  the  learned  judge  was  under  a  mistake  in  supposing 
that  this  question  arose  in  England  and  was  decided  in  the  case 
of  Rose  V.  Vem  Meirop,  (3  Burr.  Rep.  1663.)  That  was  a  suit 
brought  against  defendants  who  had  actually  agreed  with  the 
plaintiffi  to  honor  their  drafts  for  money  previously  advanced 
by  them  to  a  third  person.  And  the  only  question  was,  whether 
the  indebtedness  of  a  third  person  was  a  sufficient  consideration 
for  the  written  promise  of  the  defendants  to  accept  the  bills  on 
his  acbount.  One  of  the  earliest  English  cases  upon  the  ques- 
tion which  we  are  considering,  is  the  anonymous  case  before 
Chief  Justice  Holt  in  1698 ;  where  a  bank  note  payable  to  bearer 
was  16st,  and  the  finder  passed  it  for  a  valuable  consideration. 
In  an  action  of  trbver  brought  by  the  loser  against  the  person  to 
whom  it  was  thus  passed,  his  lordship  decided  that  the  action 
did  not  lie  against  the  defendant,  because  he  had  the  note  for  a 
valuable  consideration.  (1  Lrf.  Raym,  738 ;  1  Salk.  126,  jR 
C.)  The  next  in  order  of  time  was  the  case  of  The  Ea^rs  of 
Devallar  v.  Herring,  in  1727,  (9  Mod,  Rep.  46 ;)  where  an 
annuity  ticket  was  lost  or  stolen,  and,  after  passing  through 
several  hands,  came  to  Herring,  the  defendant,  who  purchased 
it  for  a  valuable  consideration.  And  it  was  decided  that  he  was 
entitled  to  it,  upon  the  ground  that  it  had  eome  to  his  hands 
bona  fide,  and  for  a  valuable  consideration.  In  Haly  v.  Lane^ 
(2  Aik.  Rep.  181,)  which  came  before  Lord  Hardwicke  in  1741, 


ALBANY,  DECSMBER,  180.  IQl 

Stalker  v.  M'Donald. 

tie  thus  lays  down  the  rule :  ^  Where  there  is  a  negotiable  note, 
if  it  comes  into  the  hands  of  a  third  or  fourth  endorsee,  though 
some  of  the  former  endorsees  might  not  pay  a  vtzluable  consid-* 
eration,  yet  if  the  last  endorsee  gave  money  for  it,  it  is  a  good 
note  as  to  him ;  unless  there  should  be  some  fraud  or  equity 
against  him  appearing  in  the  case."  The  same  principle  of  pro- 
tecting the  holder  of  a  negotiable  instrument,  if  received  by  him 
in  the  course  of  trade,  and  for  a  vcUttable  consideration,  was  recog- 
nized in  the  opinion  of  the  court  of  king's  bench  in  1763,  while 
CSiief  Justice  Lee  presided  in  that  court.  {Modish  v.  Elkins^ 
Say.  Rep.  73.)  Then  followed  the  case  of  MUler  v.  Race,  (1 
Burr,  Rep.  452,)  before  Lord  Mansfield  and  his  associates  in 
1758,  where  a  bank  note  was  stolen  from  the  mail  and  came 
into  the  hands  df  the  pl^ntiff,  as  the  report  states,  for  a  full  and 
raluable  consideration,  in  the  iisual  course  and  way  of  his 
business,  and  without  any  notice  or  knowledge  that  it  had  been 
taken  from  the  mail ;  but  upon  presenting  it  at  the  bank  for  pay- 
ment, it  was  detained  by  the  defendant,  who  was  a  clerk  there- 
in. And  the  decision  of  the  court  was  in  conformity  with  what 
is  now  understood  to  be  the  settled  law  both  in  that  country 
laA  in  this.  But  that  Lord  Mansfield  understood  the  holder 
must  have  given  a  valuable  consideration  for  the  note  to  entitle 
him  to  protection,  is  evident  from  what  is  said  in  his  opinion  in 
answer  to  a  case  cited  by  the  defendant's  counsel  as  having 
been  decided  by  Lord  Holt  in  1700.  In  reference  to  that  case, 
he  says — "  But  Lord  Chief  Justice  Holt  could  never  say  that  an 
iu^tion  Would  lie  against  a  perton  whoj/or  a  valuable  consider- 
ation,  had  receilred  a  bank  note  which  had  been  stolen  or  lost, 
and  bona  fide  paid  to  him,  even  though  an  action  was  brought 
by  the  true  owner ;  because  he  had  determined  otherwise  but 
two  years  before ;  and  because  bank  notes  are  not  like  lottery 
tickets,  but  money."  And  the  words  "for  a  valuable  consider- 
ation," as  well  as  "bona  fide  paid  to  him"  are  italicized  in 
the  opinion  of  Lord  Mansfield,  to  show  that  both  are  material 
and  necessary  to  protect  the  holder  of  a  note  against  the  claim 
of  the  former  owner  thereof.  This  is  also  in  accordance  with 
what  he  actually  did  in  die  case  of  Chant  v.  Vafughem^  (I  Wm. 
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Black.  Rep.  485,  3  Burr.  1516,  &  C.,)  which  was  tried  before 
him  six  years  afterwards.  There  a  bill  of  exchange  payable  to* 
bearer  was  lost,  and  was  found  by  a  stranger  to  the  plaintiff,  who 
gave  it  to  the  plaintiff  upon  the  purchase  of  a  parcel  of  teas,  and 
received  the  change,  after  the  plaintiff  had  made  inquiry  and 
ascertained  that  the  drawer  of  the  bill  was  a  responsible  person. 
And  Lord  Mansfield  submitted  it  to  the  jury  to  decide,  1st 
Whether  the  plaintiff  came  by  the  bill  bona  fide  for  a  valuable 
consideration?  and  2d.  Whether  such  bills  payable  to  bearer 
were  negotiable?  The  jury  having  found  a  verdict  for  the  de- 
fendant, a  new  trial  was  granted ;  not  upon  the  ground  that 
the  first  direction  was  wrong,  but  because  his  lordship  had  erred 
in  submitting  the  question  as  to  the  negotiability  of  such  a  bill 
to  the  jury,  as  a  question  of  fact.  And  in  answering  the  objec- 
tion raised  by  counsel  to  the  negotiability  of  drafts  payable  to 
bearer,  that  it  would  be  dangerous  because  upon  a  casual  loss 
the  finder  might  maintain  an  action  upon  them  as  bearer,  he 
again  says — "  but  the  bearer  must  show  it  came  to  him  bona 
fide  and  upon  valuable  consideration."  The  next  case  was  that 
of  Peacock  v.  Rhodes,  (2  Doug.  Rep.  633,)  which  came  be- 
fore the  same  court  in  1781,  while  Lord  Mansfield  still  presided 
there.  In  that  case  a  suit  was  brought  against  the  drawers  of  a 
bill  which  had  been  endorsed  in  blank  and  was  stolen,  and  had 
been  passed  to  the  plaintiff  by  a  stranger  professing  to  be  the 
owner  thereof,  for  its  value,  in  payment  of  cloth  and  other  arti- 
cles in  the  way  of  the  plaintiff's  trade  as  a  mercer,  and  partly 
for  cash.  And  the  case  was  decided  in  conformity  with  the 
previous  decisions.  But  I  do  not  find  an  intimation  in  this,  or  in 
either  of  the  previous  cases,  that  if  the  person  who  received  the 
note  or  bill  had  merely  taken  it  in  payment  or  security  of  an 
antecedent  debt,  without  having  parted  with  any  thing  of  value 
on  the  credit  or  faith  thereof,  he  would  have  been  entitled  to 
hold  the  note  or  bill  against  the  former  rightful  owner.  On  the 
contrary,  we  may  infer  what  Lord  Mansfield's  opinion  would 
have  been  upon  the  question  of  applying  it  in  payment  of  a  pre- 
cedent debt,  firom  what  he  actually  decided  in  1777,  in  the  case 
of  BiMer  v.  Harrison,  {Cowp.  Rep.  566.)    There,  money  had 
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been  paid  to  an  agent  under  a  misapprehension  of  &cts,  and  had 
been  passed  by  him  to  the  credit  of  his  principal,  in  satisfaction 
of  a  previous  indebtedness,  before  he  had  any  notice  or  suspicion 
tha.t  the  money  was  not  justly  and  equitably  due  to  such  princi- 
pal- And  his  lordship  decided  that  the  agent  must  refund 
the  money,  and  resort  to  his  principal  to  recover  what  was  due 
to  him  before  the  money  was  so  applied ;  that  as  no  new  credit 
was  given  he  had  not  been  legally  prejudiced ;  and  that  apply- 
ing the  money  to  pay  the  precedent  debt,  was  not  equivalent  to 
paying  it  over  to  his  principal  before  he  had  notice  of  the  plain- 
tiff's equitable  rights. 

In  the  case  of  Collins  v.  Martin,  (1  Bos.  4*  -Pw/-  648,)  which 
came  before  the  court  of  common  pleas  in  England  in  1797,  the 
bills  had  been  pledged  by  the  plaintiff's  bankers  with  the  de- 
fendants upon  an  advance  of  money  thereon.  The  only  ques- 
tion there  was,  whether  a  banker  with  whom  a  negotiable  se- 
curity had  been  deposited  for  collection  could  pledge  it  to  a  bona 
fide  holder,  for  money  advanced  to  him  on  the  credit  thereof. 
And  it  was  decided  he  could.  But  in  that  case  the  principle  is 
again  recognized  that  to  protect  the  holder  of  a  negotiable  instru- 
ment against  the  former  owner,  where  it  has  been  fraudulently 
transferred,  he  must  be  a  holder  thereof  for  value.  For  C.  J. 
Eyre  sa3rs,  "  if  it  can  be  proved  that  the  holder  gave  no  value 
for  the  bill,  then  indeed  he  is  in  privity  with  the  first  holder, 
and  will  be  affected  by  every  thing  which  would  affect  the  first 
holder.  And  in  the  case  of  Lovmdes  v.  Anderson,  (13  Easfs 
Rep.  130,)  which  was  decided  in  1810,  the  question  was,  whether 
the  defendants,  who  gave  up  a  valid  security  which  had  been 
remitted  to  them  in  payment  of  a  balance  and  to  meet  accept- 
ances for  a  bankrupt,  were  answerable  to  his  assignees  for  money 
and  bills  which  they  had  received  from  a  stranger  in  payment 
of  such  security,  although  it  turned  out  afterwards  that  such 
money  and  bills  belonged  to  the  bankrupt ;  but  which  fact  was 
concealed  from  their  knowledge  by  the  secret  agent  employed 
by  him  to  transact  the  business.  In  that  case  again,  the  neces- 
sity of  a  valuable  consideration  is  recognized  by  C.  J.  Ellenbo- 
rough.    For  in  delivering  the  opinion  of  the  court  he  says,  "  it 
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would  be  a  grievous  inconyemence  if  bank  notes  could  be  fol* 
lowed,  in  the  manner  now  attempted,  through  the  hands  of  bona 
fide  holders  for  a  valuable  consideration  without  notice." 

I  have  carefully  examined  the  several  subsequent  cases,  relied 
upon  in  the  opinion  of  Mr.  Justice  Story  in  Svnft  v.  T)fs<m  to 
show  that  the  decisions  of  the  courts  in  England  are  in  conflict 
with  the  settled  law  of  this  state  upon  the  question  now  under 
consideration ;  and  as  I  understand  those  cases,  only  two  of 
them,  and  these  by  implication  merely,  conflict  in  any  d^^ree 
with  our  decisions.  I  believe  I  have  also  examined  every  re* 
ported  decision  on  the  subject,  down  to  the  present  time,  in  the 
English  reports  which  have  reached  this  country ;  though  it  is 
possible  that  some  have  escaped  my  researches.  And  I  do  not 
find  another  case,  or  dictum,  in  hostility  to  the  principle  as  set- 
tled by  this  court  in  the  ci^se  of  Coddington  v.  Bay.  The 
English  cases  subsequent  to  1810,  referred  to  by  Mr.  Justice 
Story  as  containing  a  contrary  doctrine,  are  the  cases  of  Boson- 
quel  V.  Dudman,  (1  Stark,  ftep.  1,)  Ex  parte  Bloxham^  (8 
Yes.  531,)  Heywood  v.  Watson^  (4  Bing.  Rep.  496,)  Bramah 
V.  Roberts,  (1  Bing.  N.  C  469,)  and  Percival  v.  FVamptoUj  (2 
Cromp.j  M^es.  ^  Roscoe,  180.)  In  the  first  case  it  is  evident 
there  is  a  typographical  error  in  substituting  the  word  but  fo^ 
who,  in  the  fifth  line  of  the  statement  of  the  case  by  the  reporter^ 
The  suit  was  brought  by  tl^e  endorsees  of  a  bill  drawn  by  Rains 
npon  the  defendant,  pajrable  to  his  own  order,  and  endorsed  by 
him ;  and  which  had  been  accepted  by  the  defendant,  dark- 
son  &,  Co.  who  were  the  owners  of  the  bill,  and  who  kept  an 
account  with  the  plaintiff'  bankers  in  London,  deposited  the 
bill  with  tbem  as  collateral  security  for  such  acceptances  as 
they  might  make.  And  at  the  time  the  bill  became  payable, 
on  the  5th  of  February,  1812,  the  plaintiflfe  yrere  the  holders  of  it, 
and  had  at  that  time  accepted  bills  to  a  much  larger  amount  than 
the  cash  balance  in  their  hands.  They  were  therefore  undoubt- 
edly entitled  to  hold  it  as  against  Clarkson  &,  Co.,  for  the  ex- 
cess of  such  acceptances  beyond  the  cash  balance.  But  as  they 
held  other  collateral  seci^rities  to  a  considerable  amount,  when 
this  bill  was  dishonored  they  returned  it  to  Qarksoi^  4&  Co. 
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They  sul^sequently  remitted  it  again  to  the  plaintiffis,  requesting 
tihem   to  liold  it  for  Clarkson  &  Co.,  and  to  place  the  same  to 
their  cfccoount  when  paid ;  and  the  plaintifis  continued  to  hold 
the  bill    until  Clarkson  &,  Co.  beciime  bankrupts.    Upon  the 
trial  of    the  cause  the  defendant's  counsel  was  proceeding  to 
cTOSs-^juunine  the  witness  as  to  the  comparative  amount  of  the 
cash  l>alaiice  and  collateral  securities,  and  the  amount  of  the  ac- 
ceptances on  account  of  Clarkson  &  Co.  at  the  time  the  bill  fell 
due;  ^^v^ith  a  view,  I  presume,  to  show  that  the  cash  and  oth<^ 
collateral  securities  were  more  than  enough  to  meet  all  their  ac- 
ceptances, and  that  they  had  no  lien  upon  this  particular  bill  at 
tival  tinae,  but  that  it  belonged  to  Clarkson  &  Co.    And  it  was 
^  Inference  to  that  cross-examination,  as  I  understand  the  case^ 
fta^  Lord  EUenborough  said  he  should  hold  that  where  coUat- 
^  securities  were  placed  in  the  hands  of  a  banker,  under  such 
^^^^unastances,  all  the  collateral  securities  were  held  for  value> 
.  ^'^^JieTer  acceptances  should  be  made  from  time  to  time,  upon 
®  OTedit  and  fiiith  of  such  collateral  securities,  beyond  the  cash 
^^oe  in  the  hands  of  the  bankers.    In  other  words,  that  it 


p         -i^tiimaterial  how  much  the  collateral  securities  amounted  to. 

-  ^  if  the  acceptances  which  had  thus  been  made  on  the  &ith 

^^  ^^m,  exceeded  at  any  time  the  cash  in  hand  to  meet  such 

_    ^l>t:ances,  the  bankers  were  holders  of  all  the  collateral  se- 

^^^  for  value,  to  secure  the  payment  of  the  deficiency ; 

^:ieither  the  depositors  nor  their  assignees  in  bankruptcy 

^        ^   claim  a  return  of  any  part  of  such  securities,  or  prevent 

.  J  -5^  '^^'^nkers  from  collecting  the  money  on  them,  to  meet  such 

J       ^i^ncy.    This  was  unquestionably  good  law,  and  is  not  a 

^^i^n  that,  where  a  bill  is  fraudulently  deposited  with  a  banker 

V     '^'^'V^ent  or  security  of  a  pre-existing  debt,  he  is  a  bona  JidB 

^     ^-^^^  thereof  for  value,  as  against  the  party  defrauded.    And  if 

-^    ^^mark  of  his  lordship  in  that  case  meant  any  thing  else,  it  is 

^^^^'^^sible  to  tell  from  the  report  what  he  did  mean.    For  there 


1^^       ^•^Mo  claim  or  pretence  that  the  bill  in  question  did  not  be^ 

I    ^^1?  to  Clarkson  &  Co.  at  the  time  it  was  deposited  with  the 

^^/^^*^^ifl&  and  when  it  fell  due ;  although  as  between  Rains,  the 

..^^^r  and  endorser,  and  the  defendant,  the  acceptor,  it  was  a 
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mere  accommodation  bill.  Whether  his  lordship  was  right  in 
holding  that  the  return  of  the  bill  to  the  plaintiffs,  after  it  was 
dishonored  and  had  been  paid  to  Clarkson  &  Co.  by  the  drawer, 
who  was  in  equity  bound  to  pay  it,  restored  the  plaintiffs  to  all 
their  former  rights  as  against  the  accommodation  acceptor,  is  an 
entirely  different  question.  And  if  the  reporter  is  right  in  his 
statement  of  the  facts,  I  think  I  should  have  decided,  in  such  a 
case,  that  the  plaintiffs  could  not  recover  against  the  accommo- 
dation acceptor  or  against  Rains  the  drawer ;  even  if  they  had 
paid  the  whole  amount  of  the  dishonored  bill,  in  money,  to 
Clarkson  &  Co.,  upon  the  return  thereof.  Nothing  further, 
however,  is  necessary  to  be  said,  in  reference  to  this  very  im- 
perfectly reported  case,  than  that  it  decides  nothing  upon  the 
question  now  under  consideration. 

In  Ex  parte  Bhxham,  Lord  Eldon  merely  decided  that  where 
bills  and  securities  are  remitted  to  a  banker,  by  his  customer,  to 
meet  acceptances  which  the  banker  may  make  from  time  to 
time  for  his  customer,  such  banker,  as  between  him  and  his  cus- 
tomer, has  a  general  lien  thereon  for  the  amount  of  his  accept- 
ances for  the  customer.  And  that  though  some  of  the  acceptances 
had  not  become  due  at  the  time  the  customer  became  a  bank- 
rupt, the  banker  was  entitled  to  prove,  imder  the  commission, 
the  amount  for  which  he  was  liable  upon  the  acceptances  for 
the  bankrupt.  But  that  in  making  such  proof  to  cover  the  ac- 
ceptances, the  proof  must  be  made  on  the  securities  upon  which 
the  bankrupt's  name  appeared,  and  not  upon  a  cash  balance 
against  the  bankrupt  which  did  not  exist  until  after  the  bank- 
ruptcy. If  there  is  any  thing  in  that  decision  which  has  the 
least  bearing  upon  the  question  now  under  consideration,  I  am 
not  able  to  discover  it. 

In  Heywood  v.  Watson^  the  defendant  and  Morrall  were  co- 
partners, and  obtained  permission  to  overdraw  their  account  with 
the  plaintiflfe,  their  bankers,  from  time  to  time  to  the  eirtent  of 
^2000 ;  for  which  amoimt  Morralhgave  his  promissory  note  to 
the  plaintiffs  as  collateral  security.  The  next  day  he  received 
from  the  defendant,  his  partner,  a  note  payable  to  himself  or 
order,  for  one  half  of  that  amount,  to  meet  his  note  as  col- 
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lateral  security  to.  the  plaintifEs  for  their  advances,  and  to  secure 
to  him  the  repayment  of  the  defendant's  moiety  of  such  advances, 
or  80  much  as  he  should  individually  have  to  pay  the  plaintifis 
on  account  of  the  firm.    The  partnership  was  dissolved  about 
a  year  afterwards ;  at  which  time  the  plaintifis  had  made  ad- 
vances for  the  firm  to  the  amount  of  £1300,  which  neither  of 
the  partners  had  paid.  M orrall  had  afterwards  transferred  the  de- 
fendant's note  to  the  bankers.    But  there  was  no  evidence  that 
he  had  done  so  without  consideration,  or  that  the  plaintifis  knew 
for  what  the  note  was  given.    And  the  court  held  that  the  plain- 
tifi  were  entitled  to  recover,  whether  they  did  or  did  not  know 
for  what  the  defendant's  note  was  given.    It  is  true,  C.  J.  Best 
says,  if  there  was  a  good  consideration  between  Morrall  and  the 
plaintiff  who  were  ignorant  of  the  circiunstances  under  which 
Momdl  took  the  note,  they  were  entitled  to  recover.    But  it  is 
evident  he  said  this  in  reference  to  the  legal  rule  that  the  en- 
dorsee of  a  n^otiable  instrument  is  presumed  to  have  paid  value 
for  it,  until  the  contrary  is  shown ;  the  onus  of  disproving  which, 
according  to  the  decisions  of  the  English  courts,  is  thrown  upon 
^  party  contesting  the  right  of  the  holder,  except  where  the 
oote  or  bill  is  proved  to  have  been  lost  or  stolen,  or  to  have  been 
obtained  or  put  in  circulation  by  fraud.    What  the  chief  justice 
^d  in  that  case  is  not  even  a  dictumj  much  less  a  decision,  in 
opposition  to  the  principle  of  law  as  settled  in  this  state.    For 
y'^^  ^vv^is  not  a  particle  of  equity  in  fiivor  of  the  defendant  in 
^  case ;  as  he  was  legally  liable  to  the  plaintifis  as  a  partner, 
j/  ^'^^     whole  amount  of  their  advances,  even  if  his  note  had 
'^  *^*^rned  out  by  Morrall  on  account  thereof.    And  all  he  had 
^  ^^^as  to  pay  up  the  amount  of  his  note,  and  the  other  £30(^ 
.    ^y  x^uired  it,  and  then  sue  Morrall  for  what  he  had  paid 
T**«i  his  share. 

^^   case  of  Br  amah  v.  Roberts  came  before  the  court  upon 

^^^*^^^^ns  arising  upon  tlie  pleadings.  The  plaintiflfs  were  the  en- 

otao^i^  of  a  bill  of  exchange  drawn  and  endorsed  by  W.  Clare 

for  ^Soo,  at  three  months,  and  accepted  by  the  defendants.    To 

^  T^^'ilaration  on  this  bill  the  defendants  pleaded  ^^^,  thegen- 

^^^Ue ;  secondly y  that  it  was  accepted  by  them  without  value. 


108  CASES  IN  THE  COURT  OF  EBRORS. 

Stalker  o.  M^DoiMld. 

was  delivered  by  one  of  them  to  T.  Hunt  for  a  special  purpose, 
and  that  he  fraudulently  transferred  the  same  to  the  plaintiffs, 
with  notice  of  iiis  want  of  authority,  and  that  there  was  not  any 
consideration  or  value  given  in  good  faith  for  the  endorsement 
of  the  bill  to  them ;  and  thirdly^  that  one  of  the  d^ndants  fraud- 
ulently accepted  the  bill,  under  a  power  to  accept  it  for  all  the 
defendants  for  a  special  purpose,  for  a  different  purpose  from 
what  was  intended,  and  that  the  other  defendants  received  no 
consideration  or  value  for  such  acceptance.  To  the  second  plea 
the  plaintifis  replied,  in  substance,  that  before  the  bill  became 
due  it  was  endorsed  and  delivered  to  them  fairly  and  btma  fide 
for  a  good  and  valuable  consideration,  that  is  to  say,  for  moneys 
advanced  by  and  due  and  owing  to  them,  the  plaintiffs ;  and 
without  notice  of  the  matters  stated  in  the  second  plea,  or  of  the 
want  of  power  on  the  part  of  Hunt  to  transfer  the  bill  on  his 
own  account.  To  the  third  plea  they  replied  substantially  in 
the  same  manner,  after  denying  the  want  of  authority  of  one  of 
the  defendants  to  accept  the  bill  for  all  of  them.  The  defen- 
dants demurred  specially  to  these  replications,  assigning  as 
causes  of  demurrer  that  the  plaintiffs  had  not  stated  with  suffi- 
cient certainty  what  consideration  or  value  was  given  for  the 
bill,  nor  when  or  to  whom  the  moneys  were  advanced, 
nor  whether  they  were  advanced  at  the  time  or  had  been 
previously  advanced,  nor  whether  the  moneys  advanced  were 
sufficient  to  authorize  them  to  recover  the  Tx^hole  amount  of  the 
bill.  The  court  decided  that  the  third  plea  was  bad,  as  it  only 
alleged  that  the  defendants  were  defrauded  of  the  bill  and  that 
their  acceptance  was  without  consideration;  but  set  up  no 
want  of  consideration  in  the  negotiation  of  the  bill  to  the  plain- 
tiffs, or  notice  of  the  alleged  fraud,  at  the  time  they  received 
the  bill.  No  question  was  therefore  decided  upon  the  sufficien- 
cy Ki  the  re|dication  to  that  plea.  As  to  the  replication  to 
the  second  plea,  C.  J.  Tindal  thought  it  was  sufficient :  that 
it  was  CHily  necessary  for  the  plaintifis  to  deny  notice  of  the 
want  (rf  authority  of  the  person  from  whom  they  received 
the  bill,  and  aver  thai  it  was  given  to  them  for  a  full  and 
valuable  consideration;   and  that  the  replicatimi  was  suffix 
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cient  to  show  there  was  a  good  consideration.     He  says, 
"i/  money  passed  from  the  present  endorsees^  it  appears  to 
me  sufficient,  as  against  the  acceptors  of  a  bill  of  exchange, 
to  allege  that  the  bill  was  received  for  money  advanced  by 
and  due  and  owing  to  them,"  iStc.    And  after  referring  to  the 
case  of  a  replication  in  which  an  averment  that  the  plain- 
tiff was  parson,  and  took  for  tithes,  was  construed  in  refer- 
ence to  the  time  of  severance,  he  again  says,   "  a  person  of 
plain  understanding  will  interpret  this  in  the  same  way,  that 
there  has  been  a  money  consideration  passing  from  the  plain* 
ti&."     But  the  chief  justice  went  further,  and  declared  his 
opinion  to  be  that  if  the  replication  had  contained  a  simple 
denial  of  the  allegation  of  a  want  of  consideration,  it  would  be 
sufficient.    From  his  language  in  this  case  I  should  infer  that 
he  understood  the  law  to  be  that  the  holders  of  the  bill  must 
have  received  the  same  for  a  valuable  consideration  at  the  time 
of  the  transfer.    But  I  adiliit  that  Mr.  Justice  Park  uses  the 
^ords  vcdid  consideration  in  his  opinion.    He  says,  "  If  the  bill 
of  exchange  was  endorsed  and  delivered  to  the  plaintifis  jfor  a 
good  and  valid  consideration,  that  is  to  say,  for  money  advanced 
^  and  due  and  owing  to  the  plaintiffs,  and  they  say  that  at  the 
tline  it  was  endorsed  4o  them  they  had  no  notice  whatever  of 
fte  fraud,  it  must  be  taken  that  the  bill  was  taken  for  some  an- 
tecedent debt."    From  this  it  may  perhaps  be  feirly  inferred 
Aatbe  thought  that  was  sufficient  to  enable  the  holder  of  the 
note  to  recover  thereon,  although  no  other  available  security  for 
sacb  antecedent  debt  was  given  up  or  discharged  upon  the  faith 
Bnd  credit  of  the  bill,  at  the  time  it  was  so  received  by  the  plain- 
™;    but  he  does  not  say  so.     And  Justice  Bosanquet  says,  '*I 
^  *^sposed  to  think  that  the  replication  would  have  been  quite 
snffici^i^-j  if  it  had  not  added  -the  words  '  for  money  advanced  by 
^li^  and  owing  to  the  plaintiflfe,'  thereby  setting  out  the  na* 
of  ^|jg  coiwideration ;  but  that  it  was  sufficient  to  say  *  that 
"^^  "^Vk^  bill  was  made,  and  before  it  became  due  and  payable,  on 
^spe^ii^^  day,  the  bill  was  endorsed  and  delivered  to  the  plaintiflfe 
twifiy  ^Sdd  bono.  jMe,  and  for  a  full  and  valuable  consideration.'*' 
*^^^^«vcr  laaiy  have  beott  the  opinion  of  the  judges  who  de- 
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cided  that  case,  under  the  new  rules  of  pleading  in  England,  and 
in  reference  to  the  fact  that  under  any  form  of  replication  which 
did  not  admit  a  want  of  a  sufficient  consideration,  the  onus  of 
proving  that  the  bill  was  not  passed  to  the  plaintiffs  for  a  good 
and  sufficient  consideration  would  be  upon  the  defendants,  I 
think  it  is  not  entitled  to  the  weight  of  a  judicial  decision  upon 
the  question  now  under  consideration. 

In  the  other  case,  Percival  v.  FYampton,  the  defendant  had 
endorsed  the  note  for  the  accommodation  of  the  maker  thereof, 
to  enable  him  to  obtain  money  thereon  generally.  And  he  got 
it  discounted  by  his  banker,  who  placed  the  proceeds  to  his 
credit,  on  which  he  afterwards  drew  out  £198,  and  the  residue 
was  applied  to  the  balance  of  his  account.  The  court  held  that 
this  was  equivalent  to  an  advance  of  the  money  to  him.  So 
far  the  decision  was  in  accordance  with  the  case  of  T%e  Bank 
of  Rutland  v.  Buck^  (6  Wend.  Rep,  66,)  and  other  cases  de- 
cided in  this  state.  For,  the  object  of  the  endorsement  being-  to 
enable  the  maker  of  the  note  to  raise  money  generally,  and  not 
for  any  specific  object  in  which  the  endorser  had  an  interest,  it 
was  wholly  immaterial  to  him  whether  the  note  was  passed  to 
the  credit  of  the  maker  with  his  banker,  or  the  banker  advanced 
him  the  money  on  the  note  and  then  received  it  back  to  make 
good  his  account,  or  the  maker  received  the  money  from  any 
other  person  upon  the  note,  and  then  paid  it  to  the  plaintifis  for 
their  debt.  But  in  that  case  Mr.  Baron  Parke  expresses  the 
opinion  that  if  the  note  had  been  given  to  the  plaintifis  as  se- 
curity for  a  previous  debt,  and  they  held  it  as  such,  they  might 
be  properly  stated  to  be  holders  for  valuable  consideration. 
Prom  which  I  infer  that  his  opinion  corresponds  with  that  of 
the  supreme  court  of  the  United  States  upon  the  question  now 
under  consideration. 

The  question  was  raised  by  the  counsel  for  the  defendant  in 
a  subsequent  case  {Bartrum  v.  Caddy,  9  Adol,  ^  Ellis  Rep, 
275)  that  a  by-gone  debt  is  not  a  sufficient  consideration  to  give 
a  fraudulent  assignee  a  title  to  recover.  But  as  the  judgment 
was  given  for  the  defendant  upon  other  grounds,  no  opinion 
was  expressed  by  the  court  of  queen's  bench  upon  that  point 
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And  I  do  not  think  there  is  any  decision  in  any  court  of  Eng- 
land directly  upon  the  question. 

I  have  not  had  leisure  to  examine  the  reports  of  most  of  our 
sister  states  in  reference  to  this  subject.  But  in  addition  to  the 
case  from  Connecticut  referred  to  in  the  opinion  of  the  court  in 
Swift  Y.  Tyson^  there  are  two  decisions  in  the  state  of  Maine, 
{Homes  v.  Smyth,  4  Shepl  Rep.  177,  and  Nartcn  v.  Waite,  2 
AppL  Rep.  175,)  in  which  it  was  held  that  the  holder  of  a  ne- 
gotiable security  who  had  received  it  in  absolute  payment  of  a 
pre^sting  debt,  without  notice,  was  entitled  to  recover  thereon, 
notwithstanding  any  failure  or  want  of  consideration,  or  other 
equities  previously  existing  between  other  parties.  But  as  I  un- 
derstand the  opinion  of  Judge  Shepley  in  the  first  of  those  cases, 
a  party  who  takes  a  note  or  bill  as  collateral  security  for  the 
payment  of  such  a  debt,  and  not  in  absolute  payment  and  dis- 
chaise  of  the  same,  will  not  be  entitled  to  protection  in  that 
state  against  the  rightful  owner. 

The  decision  of  the  supreme  court  of  Pennsylvania  in  Petrie 
v.  Clark,  (11  Serff.  S^  Rawle,  377,)  appears  to  be  in  accordance 
with  the  opinion  of  Judge  Shepley  in  Homes  v.  Smyth.  For 
Judge  Gibson,  who  delivered  the  opinion  of  the  court,  says,  if 
the  note  had  been  delivered  in  discharge  of  the  debt,  there  would 
be  no  difficulty  in  saying,  in  the  absence  of  collusion,  that  tak- 
ing it  in  the  usual  course  of  business,  as  an  equivalent  for  a 
debt  which  is  given  up,  would  be  a  purchase  of  it  for  a  valuable 
consideration.  But  as  it  was  given  in  pledge,  for  securing  an 
antecedent  debt,  which  was  not  discharged,  but  suffered  to  re- 
main, and  as  it  does  not  appear  that  money  was  advanced,  or 
any  act  done  that  would  in  law  be  a  present  consideration,  the 
case  presented  was  against  the  plaintiff. 

In  the  case  under  consideration,  the  notes  which  were  im- 
properly transferred  by  Gillespie  in  fraud  of  the  rights  of  the 
owners,  were  not  received  by  the  plaintiff  in  error  in  pay- 
naent  or  discharge  of  his  debt,  but  as  mere  collateral  securi- 
ties for  the  payment  thereof.  He  therefore  would  not  be  en- 
titled to  protection  as  a  bona  fde  holder,  for  a  valuable  consid- 
etation,  according  to  these  decisions  in  the  courts  of  our  sister 
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States.  Nor  do  I  think  that  the  settled  law  of  this  state  is  so 
manifestly  wrong  as  to  authorize  this  court  to  overturn  its  former 
decision  for  the  purpose  of  conforming  it  to  that  of  any  other 
tribunal,  whose  decisions  are  not  of  paramount  authority. 

I  must  therefore  vote  to  affirm  the  judgment  of  the  court 
below. 

LoTT,  Senator.  As  a  general  rule  the  trpe  and  rightful  own- 
er of  property  is  entitled  to  recover  it  from  any  person  in  whose 
possession  it  may  be,  whether  obtained  by  the  latter  undercolor 
of  a  purchase  or  otherwise.  An  exception,  however,  founded 
on  principles  of  commercial  policy,  has  been  made  in  favor  of 
the  holder  of  n^otiable  paper,  received  in  the  usual  course  of 
trade,  for  a  valuable  consideration,  though  from  a  person  having 
no  right  to  make  the  transfer,  and  without  notice  of  the  fraud. 
Under  such  circumstances  the  right  of  the  holder  is  allowed  to 
prevail  against  the  claim  of  the  previous  owner. 

To  bring  a  case  within  the  e:!cception,  it  is  not  enough  to  show 
that  there  was  a  consideration  for  the  transfer,  sufficient  as  be- 
tween the  holder  and  the  party  transferring,  but  the  consideration 
must  be  such  as  the  law  denominates  a  valuable  one.  In  Cod- 
dington  v.  Bat/,  (20  Johns.  R.  637,)  a  case  decided  by  this  court 
in  which  the  principle  of  the  exception  was  fully  discussed, 
Mr.  Justice  Woodworth  said,  <<  something  must  have  been  paid 
in  money  or  property,  or  some  existing  debt  satisfied,  or  some 
new  responsibility  incurred  in  consequence  of  the  transfer ;  this 
would  be  paying  value,  and  making  out  a  consideration  within 
the  reason  and  meaning  of  the  rule."  {Id.  646.)  Chief  Justice 
Spencer  there  remarked,  "  I  understand,  by  the  usual  course  of 
trade,  not  that  the  holder  shall  receive  the  bills  or  notes  thus 
obtained,  as  securities  for  antecedent  debts,  but  that  he  shall 
take  them  in  his  business,  and  as  payment  for  a  debt  con- 
tracted at  the  time."  {Id.  651.)  Mr.  Senator  Vielie  observed 
that,  "though  indemnity  for  responsibilities  is  undoubtedly 
a  good  consideration  for  the  sale  or  transfer  of  goods  or 
negotiable  paper,  as  against  the  party  making  it  or  his  repre- 
sentatives, yet  in  none  of  the  cases  cited  on  the  argument,  and 
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in  no  one  that  I  have  been  able  to  find,  has  it  eyer  been  held  to 
bar  the  true  owner,  upon  a  firaudulent  transfer."  {Id,  653.)  He 
added :  '^  The  true  test  I  take  to  be,  that  when  the  holder  is  left 
in  as  good  a  condition,  after  a  retransfer,  as  he  would  have  been 
had  no  transfer  taken  place,  there  the  title-  of  the  owner  shall 
prevail.  This  allows  the  rule,  so  &r  as  it  is  dictated  by  com- 
mercial policy,  to  have  its  full  efiect,  while  it  protects  the  owner 
of  negotiable  paper^  necessarily  intrusted  in  the  course  of  busi- 
ness to  the  care  of  agents,  from  an  injury  revolting  to  every 
principle  of  moral  equity."    {Id.  667.) 

If  fliese  doctrines  are  applicable  to  the  case  under  considera- 
tion, and  are  to  guide  our  decision,  it  appears  to  me  the  right  of 
the  defendants  in  error  to  the  notes  in  question  cannot  be  im- 
peached. 

It  was  contended  on  the  argument,  however,  that  the  with- 
drawing of  the  note  of  Gillespie  &  Edwards  from  the  bank, 
where  it  had  been  deposited  for  collection,  caused  a  loss  or  pre- 
judice to  the  plaintiff  in  error,  which  formed  a  sufficient  consid- 
eration to  entitle  him  to  protection.  It  might  be  enough  to  say,  in 
answer  to  this  position,  that  the  whole  force  of  it  is  rebutted  by  the 
Yerdict  of  the  jury ;  for  under  the  chai^  of  the  court,  the  verdict 
must  be  understood  as  having  found  that  no  consideration  was 
farted  with  by  the  plaintiff  in  error  on  the  credit  of  the  notes  in 
qu€siio7i. '  But  apart  from  this  view  of  the  case,  it  appears  that 
Ae  note  of  Gillespie  &  Edwards  was  merely  lodged  in  the  bank 
for  collection,  and  that  there  were  no  endorsers  to  be  charged. 
A  protest  was  therefore  unnecessary,  and  no  injury  or  prejudice 
in  that  respect  could  have  resulted  from  the  act  of  withdrawing 
it  True,  it  is  said  in  the  testimony  that,  after  the  note  of  Gilles- 
pie &  Edwards  was  withdrawn,  and  before  their  failure,  they 
paid  ^  one  or  more  notes  in  bank,  in  the  regular  course  of  busi- 
ness;" but  the  amount  of  these  notes  was  not  shown,  nor  did  it 
in  any  manner  appear  that  the  note  of  the  plaintiff  in  error 
would  have  been  paid  had  he  suffered  it  to  remain  in  the  bank, 
although  one  of  the  firm  of  Gillespie  &  Edwards  was  examined 
as  a  witness  upon  the  trial. 

It  should  be  remarked  also  that  there  was  no  stipulation  or 
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agreement  by  the  plaintiff  in  error,  on  withdrawing  his  note 
tfom  the  bank,  that  he  would  not  enforce  payment  of  it.  On 
the  contrary,  he  had  still  a  perfect  right  to  demand  its  imme- 
diate payment,  and  to  enforce  his  demand  by  action. 

In  every  view  which  can  be  taken  of  this  case,  it  appears  to 
me  the  title  of  the  defendants  in  error  to  the  notes  in  question 
hiu9  not  been  divested,  and  that  the  judgment  of  the  court  below 
ought  to  be  affirmed. 

On  the  question  being  put,  <<  Shall  this  judgment  be  reversed  ?^ 
all  the  members  of  the  court  present  who  heard  the  argument, 
except  STRONa,  senator,  Yoted  for  affirming. 

Judgment  affirmed. 


MiLtER  and  others  vs.  Manice. 

If  one  of  seTeml  partnexB  obtain  a  loan  of  money  for  his  individual  use,  by  givin|r 
the  note  or  check  of  the  firm,  but  without  their  authority,  the  transaction  wiD 
nereitheieeB  bind  all  the  partners,  unlen  there  be  lomething  in  it  to  induce  the 
lender  to  loqieet  that  the  money  is  not  bonowed  for  their  benefit.  Per  Wai<- 
woRTB,  chancellor. 

But  if  one  of  the  partneri  be  unknown  at  the  time  the  money  is  borrowed,  and  the 
loan  be  made  ezclusiyely  upon  the  credit  of  the  others,  the  lender  supposing  that 
tiiey  alone  constitute  the  &m,  the  transaction  will  only  bmd  the  latter.  Per 
Walworth,  chancellor, 

A  par^^rship  cannot  acquire  property  in  a  note  which  one  of  the  partnen  has  in- 
duced a  third  person  to  execute  by  fraudulently  pramieing  to  raise  money  upon 
it  for  him ;  and  this,  though  the  other  partnen  are  not  in  fact  privy  to  the  IhtDd. 
Per  Walworth,  chancellor. 

If  the  note  be  transferred  by  the  partner  who  obtained  it,  in  satislaction  of  part- 
nendiip  demands,  and  the  maker  afterwards  pay  it,  he  may  maintain  either  aa. 
eompsit  or  tm? er  against  all  the  partners.    Per  Walworth,  chancellor. 

Actions  of  tort,  idiethcr  against  partnen  or  others,  may  be  broo^i  against  all 
or  any  of  the  penons  who  are  liable.    Per  Walworth,  chancellor, 

P.,  a  member  of  a  firm  compoeed  of  M.,  P.  and  F.,  bonowed  money  for  his  own 

private  use  upon  a  check  signed  **  M.,  P.  Sl  Co.,**  the  name  of  the  firm;  the 

,     )fn4ff  jMi  b9ing  awaie  that  F.  was  a  member  of  it,  but  supposing  it  counted  of 
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M .  and  P.  only.  Tlie  check  wn  ntiified  and  taJcflo  up  by  P.  with  notM 
which  he  fiaudoleiitly  indaeed  one  T.  to  execute ;  and  the  latter,  after  paying 
the  notes  to  the  holder,  brought  oitumpnt  againat  M.,  P.  and  F.,  to  compel 
tern  to  refimd.  They  defeoded,  however,  and  a  verdict  and  jodgment  was 
nndand  in  their  fivror ;  whemfon  T.  bioD^  froMr  against  M.  alonei,  cliiminf 
thai  he  was  privy  to  the  fraud  by  which  the  notes  were  obtained,  or  that  at  all 
e?«ifti  they  had  been  wrongfully  converted  to  the  joint  use  of  himself  and  P. 
At  the  trial,  M.  gave  in  evidence  the  fonner  judgment,  without  having  specially 
pleaded  it,  and  the  court  decided  that  it  eonstituted  a  concladve  bar  to  T.'s  rigfatf 
ofneovety.    JHtU,  that  the  decision  was  enoneoas. 

Bdi  iorther,  that  evidenee  of  a  firaier  verdict  and  judgment  is  admisBbie  under 
the  general  iane  in  actioos  of  trover  and  assumpsit 

SembU,  that  a  fanner  verdict  and  judgment,  when  properly  received  in  evidence 
under  the  general  issue,  is  m  all  cases  just  as  conclusive  as  if  specially  pleaded. 
Per  BocKEt  and  pDnrair,  emolort;  Walwortb,  ektme^imr,  eontrm. 

A  famer  verdict  and  judgment  may  be  ipecially  pleaded  in  an  action  of  trover. 
Per  Wauwoeth,  eJumeeUor, 

Where  a  matter  has  been  cnce  tried  and  submitted  to  a  jury,  and  judgment  ren- 
dered  for  the  defendant,  he  may  insist  upon  the  judgment  as  a  bar  to  a  second 
action  for  thtt  same  cause,  though  the  plaintiff  fiuled  in  the  first  by  reason  of  te 
iasufliefieney  of  has  evidence.    Per  WALWoaxH,  ehmeeUer, 

Otherwise,  if  the  deelaralion  in  the  first  suit  was  general,  embracing  several  oausatf 
of  action  beside  the  one  sought  to  be  again  litigated,  and  the  plaintiff  gave  no 
evidenee  in  respect  to  the  latter,  but  suflbred  the  case  to  go  to  the  jury  upon  a 
diflfarcnt  part  of  his  claim.    Per  Walworth,  ehaneeUor, 

Where  the  question  m  the  second  suit  is  identical  with  the  one  tried  and  dcUt» 
■lined  in  the  fimt,  and  the  evidence  to  maintain  the  second  wouM  have  entitled 
the  plaintiff  to  recover  in  the  first,  had  it  been  there  given,  the  verdict  and  judg* 
ment  will  operate  as  a  bar;  and  this,  though  the  second  suit  be  against  only  a 
pait  of  those  who  were  defendants  in  the  first,  and  though  the  form  of  action  in 
both  suits  be  not  the  same.    Per  Walwoetb,  chaneeUcr ;  Boctn,  senator. 


Otherwise  iS^  by  reason  of  the  difimenoe  between  the  two  suits  m  respect  to  parties 
or  the  form  of  action,  the  evidenee  to  maintain  the  second  would  not  have  enti- 
tied  the  plaintiff  to  recover  in  the  first  Per  Walwobtb,  chancellor,  and 
BoGXKB,  ceiMlor. 

On  error  fix>m  the  supreme  court  Miller,  Barton  and  Tryon, 
partners  in  trade  doing  business  in  the  city  of  New-Tork  under 
the  name  of  Miller,  Barton  &  C^o.,  brought  an  action  against 
Manice,  the  defendant  in  error,  and  declared  in  trover  for  three 
promissory  notes  drawn  by  Miller,  Barton  6c  Co.,  and  made 
payable  to  the  order  of  Manice,  Eiielps  &  Co.  in  eight  months ; 
m  one  nole  for  #1376,34^  dated  Febroary  ad,  1833,  anoth^ 


116  CASES  IN  THE  COURT  OF  ERRORS. 


Miller  «.  Manice. 


for  $2272,89,  dated  February  7th,  1833,  and  a  third  for 
$1986,22,  dated  February  13th,  1833.  The  declaration  also 
contained  counts  alleging  that  the  notes  were  procured  from 
Miller,  Barton  &  Co.  by  fraud  and  false  pretences,  and  that  they 
had  since  been  obliged  to  pay  the  amount  thereof.  Manice 
pleaded  the  general  issue,  and  the  cause  was  tried  at  the  New- 
York  circuit  before  Edwards,  C.  Judge,  in  November,  1840. 
The  case  was  substantially  as  follows : 

On  the  1st  of  February,  1832,  Manice  and  B.  F.  Phelps  en- 
tered into  copartnership  as  importers  and  venders  of  dry  goods, 
in  the  city  of  New- York,  under  the  firm  name  of  Manice,  Phelps 
&  Co. ;  and  the  same  day  they  caused  a  notice  of  the  £su;t,  sub- 
scribed with  their  names,  to  be  published  in  the  newspapers. 
In  January,  1833,  Manice,  being  then  in  England,  made  an 
agreement  there  with  one  E.  D.  Foote,  to  receive  him  into  the 
firm ;  he  to  have  an  interest  in  the  profits  of  the  business  from 
the  1st  of  December  preceding.  This  agreement  was  made  by 
Manice  in  behalf  of  himself  and  Phelps,  under  a  written  author- 
ity from  the  latter.  No  change  took  place  in  the  style  of  the 
fim^  by  reason  of  the  admission  of  Foote ;  nor  was  any  notice 
published  of  his  having  become  a  member,  until  the  30th  of 
March  following.  By  the  agreement  with  Foote  it  was  stipu- 
lated that  he  should  reside  in  England,  and  transact  busi- 
ness for  the  firm  there ;  but  he  was  in  New- York  during  the 
greater  part  of  the  months  of  February  and  March,  1833.  In 
the  spring  of  that  year,  and'previously,  Phelps  committed  exten- 
sive firauds  upon  the  firm  by  using  its  funds,  securities  and 
credit,  for  the  purpose  of  aiding  his  brother,  and  attempted  to 
conceal  such  frauds  by  false  entries  upon  the  books.  Among 
other  acts  of  this  character,  he  borrowed  of  one  Bullock,  on  the 
14th  and  16th  of  March,  1833,  the  sum  of  $13,000,  for  which 
he  gave  the  checks  of  the  firm.  There  was  nothing  in  the 
transaction  to  induce  Bullock  to  suspect  that  Phelps  was  acting 
improperly ;  and  Bullock  testified  at  the  trial  that  the  money 
was  lent  on  the  credit  of  the  firm,  but  he  did  not  then  know 
Foote  to  be  a  member  of  it.  Manice  was  absent  in  Europe  at 
this  time,  and  returned  on  the  19th  of  the  same  month.    On 
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the  26th  of  April  following,  Phelps,  having  been  pressed  by  Bul- 
lock for  pajrment,  called  on  the  plaintiffs,  and  by  representing  to 
ihem  that  he  knew  a  person  who  would  lend  money  on  their  notes 
at  six  per  cent  interest,  and  fraudulently  promising  to  procure 
a  loan  for  them  at  that  rate,  induced  them  to  make  and  deliver 
to  him  the  three  notes  in  question,  which  were  antedated.  In- 
stead of  procuring  the  loan,  Phelps  endorsed  the  notes  in  the 
name  of  Manice,  Phelps  &  Co.,  and  delivered  them  to  Bullock, 
along  with  other  notes,  about  the  first  of  May,  1833,  in  pay- 
ment of  the  $13,000  loan,  receiving  from  Bullock  the  checks 
upon  which  the  loan  was  made.  The  plaintiff  having  paid 
the  three  notes  at  maturity,  now  claimed  to  recover  the  amount, 
insisting  that  they  had  been  fraudulently  obtained  and  used  for 
the  joint  benefit  of  Phelps  and  Manice,  and  that  the  latter  more- 
over had  actually  participated  in  the  fraud.  The  examination 
at  the  trial  took  a  wide  range,  and  many  facts  were  proved  be- 
side those  above  noticed. 

Manice  offered  in  evidence  the  record  of  a  former  recov- 
ery in  an  action  brought  by  the  plaintiffs  against  himself, 
Phelps  and  Foote ;  claiming  that  it  formed  a  bar  to  the  pres- 
ent suit  This  was  objected  to  as  inadmissible  under  the 
general  issue ;  but  the  objection  was  overruled,  and  Manice  ex- 
cepted. That  action  was  tried  in  the  superior  court  of  the  city 
of  New-York,  on  the  16th  of  October,  1834.  From  the  record 
it  appeared  that,  though  the  action  was  in  form  commenced 
against  Manice,  Phelps  and  Foote,  the  two  latter  were  not  served 
with  process,  and  Manice  alone  appeared  and  defended.  The 
declaration  was  in  assumpsit^  containing  the  common  money 
counts  and  others  of  a  special  character.  At  the  trial,  the  plain- 
tifl&  sought  to  recover  the  amount  paid  by  them  on  the  three 
notes  now  in  question,  together  with  the  amount  of  ahother 
note  which  Phelps  had  procured  from  them,  and  which  they 
had  taken  up,  dated  November  15th,  1832,  and  payable  in  July, 
1833.  It  appeared  that  the  latter  note,  after  having  been  en- 
dorsed by  Phelps  with  the  name  of  his  firm,  was  discounted  by 
Shipman  &,  Coming  on  the  13th  of  April,  1833,  and  the  pro- 
ceeds applied  to  the  joint  benefit  of  Manice,  Phelps  and  Foote. 
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Much  of  the  testimony  given  on  that  occasion  in  respect  to  the 
other  three  notes,  was  the  same  as  the  testimony  adduced  on 
the  present  trial.  Nothing  was  there  shown,  however,  tending 
to  establish  that  Foote  had  any  connection  with  the  firm  of 
Manice,  Phelps  &  Co.  earlier  than  the  30th  of  March,  1833,  the 
time  when  notice  of  the  fact  was  published.  The  superior 
court  charged  the  jury,  among  other  things,  ^'  that  if  they  be- 
lieved the  notes  of  the  26th  of  April  [the  notes  now  in  question] 
were  endorsed  by  Phelps  in  the  name  of  the  firm  of  Manice, 
Phelps  &  Co.,  for  the  benefit  of  the  plainti£b,  and  that  neither 
the  notes  themtselves  nor  Uie  proceeds  thereof  came  to  the  bene- 
fit of  the  defendants,  and  that  Manice  and  Foote  had  no  agency 
in  any  fraudulent  representations  to  the  plaintiffii,  the  defendants 
were  not  liable."  A  verdict  was  rendered  in  favor  of  Mil- 
ler, Barton  &  Co.  for  the  amount  of  the  note  dated  November 
15th,  1843,  but  the  jury  disallowed  the  claim  in  respect  to  the 
notes  now  in  question,  and  judgment  was  perfected  accordingly. 
After  the  introduction  of  the  above  evidence  in  respect  to  the 
former  suit,  and  some  additional  testimony,  the  parties  rested. 
The  circuit  judge  thereupon  chained  the  jury  in  substance  as  &A'- 
lows,  viz :  "  That  a  prior  judgment  was  admissible  under  the 
general  issue,  in  an  action  of  trover,  with  the  like  effect  as  if 
pleaded ;  that  the  question  whether  the  matter  now  in  issue  had 
been  before  tdjudicated,  was  a  question  of  law  for  the  decision 
of  the  court ;  that  in  judgment  of  law  the  question  of  Manice's 
liability  was  determined  in  the  suit  brought  in  the  superior 
court  against  Manice,  Phelps  and  Foote;  and  that  the  said 
suit  was  a  complete  bar  to  the  plaintiff'  recovery  in  this  suit" 
Verdict  in  favor  of  Manice.  The  plaintifis  afterwards  moved 
the  supreme  court  for  a  new  trial  on  a  bill  of  exceptions,  but 
the  motion  was  denied  and  judgment  rendered  against  them ; 
whereupon  they  brought  error  to  this  court. 

/  Coit  ^  &  P.  StapleSj  for  the  plaintifis  in  error. 

J.  W,  Gerard  ^  G.  Griffin^  for  the  defendant  in  error. 
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'"^A^X.'^^oaTH,  Gbanoollor.    The  object  of  this  suit  is  to  wcoV'- 
ec  fK)*^  file  defendant  Manieq  the  amount  of  thiee  proniisscnry 
vs^  "Virhieh  B.  F.  Phdpa,  either  with  or  without  the  knowl- 
«A^  ^^d  conpurrance  of  Manice,  obtained  from  the  plaintiff  by 
tw^  and  converted  to  the  use  of  himself  and  Manice,  by  do- 
U^TUig  them  to  M.  Bullock  in  payment  of  two  checks  of  the 
tan  of  Manice,  Phelps  A  Co.    These  two  checks  were  given 
*^vrt  the  middle  of  March,  1833,  to  Bullock,  in  the  name  of  the 
&nn  of  which  Manice  was  a  member,  for  moneys  tnen  lent  and 
adyanced  upon  the  credit  of  those  checks.    And  as  Bullock 
knew  that  Manice  was  a  member  of  that  firpi,  and  had  no  rea^ 
doa  to  suspect  that  the  money  was  not  advanced  for  his  benefit 
as  well  as  for  the  benefit  at  Phelps,  and  for  the  use  of  the  firm, 
I  have  no  doubt  that  Manice  and  Phelps  were  jointly  liable  to 
Bolloek  for  the  payment  of  the  checks ;  and  that  Bullock  could 
have  recovered  the  amount  thereof  against  them,  if  the  checks 
had  not  been  paid  with  the  plaintifiEs'  notes,  or  in  some  other 
way.    For  where  a  third  person  lends  money  to  one  of  the  co- 
partners  upon  the  check  or  notes  of  the  firm,  he  has  a  right  to 
presume  it  is  for  the  use  of  the  firm ;  unless  there  is  some|hing 
to  create  a  suspicion  that  the  money  is  not  borrowed  for  the 
firm,  and  that  the  borrower  is  committing  a  fraud  upon  his  co- 
partners.   And  where  money  is  thus  borrowed  upon  the  note 
or  check  of  the  firm,  the  members  of  the  firm,  or  those  <^  them 
to  whom  the  credit  was  given  by  the  lender,  are  bound  to  show 
not  only  that  the  niotiey  was  not  applied  to  their  use,  but  also 
that  the  lender  had  reason  to  believe  it  was  not  intended  to  be 
so  applied  at  the  time  it  was  lent.    {Band  v.  Gihson^  1  Camp. 
Rep,  185;   Whitaker  v.  Bfotm,  16  Wend.R.  605.) 

In  this  case  the  evidence  fairly  authorized  the  presumption 
that  the  money  received  of  Bullock,  upon  the  checks,  was  not 
applied  to  the  use  of  the  firm  of  Manice,  Phelps  &  Co.,  and  that 
Bollock  at  the  time  he  lent  the  money  did  not  know  that  Foote 
was  a  member  of  the  firm,  and  therefore  did  not  lend  it  upon  his 
credit.  But  he  did  know  that  Manice  was  the  partner  of  Phelps, 
and  that  they  weije  doing  business  together  under  the  name  or 
finn  subscribed  to  the  checks.     He  therefore  advanced  the 
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money  on  their  joint  ciedit,  withont  notice  of  any  intended  ] 
application  of  the  money  by  PhelpSy  and  had  a  legal  and  equit- 
able claim  against  both  for  the  money  lent  The  right  to  re- 
cover in  this  case  then  does  not  depend  upon  the  question 
whether  Manice  was  an  actual  party  to  or  was  cognizant  of  the 
fraud  by  which  Phelps,  in  the  name  of  the  firm,  obtained  the 
notes  of  the  jdaintifb  which  were  turned  out  in  pajnnent  of 
those  checks.  For  if  he  was  ^entirely  ignorant  of  that  fraud,  the 
notes  were  conyerted  to  his  as  well  as  to  Phelps'  use,  by  being 
applied  in  dischai^  of  a  debt  contracted  in  the  name  of 
the  firm  for  the  payment  of  which  he  was  jointly  liable  with 
Phelps. 

The  copartnership  could  not  acquire  any  property  in  these 
notes,  which  were  fraudulently  obtained  by  one  of  the  partners, 
even  if  the  other  partners  were  not  privy  to  the  firaud.  {KUby 
V.  Wilsan,  Ry-  ^  Mood.  N,  P.  Rep.  170.)  And  according  to 
the  decision  of  the  court  of  king's  bench  in  the  case  of  SUme  v. 
Marsh  and  others,  (6  Bam.  ^  Cress.  Rep.  651,)  if  the  pro- 
ceeds of  these  notes  had  been  applied  to  the  pajnnent  of  a 
debt  for  which  Manice,  Phelps  and  Foote  were  all  legally  or 
equitably  liable  to  Bullock,  the  plaintifis  might  have  recovered 
upon  the  money  counts  in  the  first  suit,  upon  proof  of  such 
joint  liability.  Or  they  might  recover  in  an  action  of  trover,  for 
the  conversion  of  the  notes  to  the  use  of  the  members  of 
that  firm  as  it  existed  at  the  time  of  such  conversion.  And 
as  the  evidence  in  this  case  clearly  shows  that  the  proceeds 
were  applied  to  the  pa3nnent  of  a  debt  to  Bullock,  for  which 
Manice  and  Phelps  were  jointly  liable,  an  action  of  assumpsit 
may  be  maintained,  against  those  two  persons,  for  the  money 
paid  for  them,  or  received  by  them  for  the  use  of  the  plaintifib. 
Or  an  action  of  trover  may  be  maintained  against  both  or  either 
of  them,  for  the  conversion  to  their  use  of  the  notes  fraudulent- 
ly obtained  by  Phelps  acting  in  the  name  of  the  firm  of  which 
Manice  was  a  partner.  For  in  such  case  the  maxim  applies, 
quifacit  per  aliumfacit  per  se.    ( Watson  On  Part.  236.) 

And  it  makes  no  difference  in  this  case  that  the  action  of  tro- 
ver was  brought  against  Manice  alone.    For  in  all  actions  of 
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toit,  whether  against  partners  or  others,  the  action  may  be 
brought  against  all  or  any  of  them  who  are  liable,  at  the  elec- 
tion of  the  plaintiff.  (Stori/  On  Part,  159.)  The  plaintiff, 
therefore,  were  entitled  to  recover  in  this  suit  on  the  count  in 
trover,  unless  the  judge  who  tried  the  cause  was  right  in  sup- 
posing the  verdict  and  judgment  in  the  former  suit  against  Ma- 
nice, Phelps  and  Foote  jointly,  in  an  action  of  assumpsit,  could 
be  given  in  evidence,  in  this  cause,  under  the  general  issue  and 
without  notice,  and  that  it  formed  a  flat  bar  to  the  recovery  in 
the  present  form  of  action.  These  questions  I  will  next  proceed 
to  consider. 

The  question  whether  a  verdict  and  judgment  for  the  defen- 
dant in  a  former  action  is  a  bar  to  a  second  suit  for  the  same 
cause  or  matter,  does  not  depend  upon  the  fact  that  the  proof 
in  the  former  suit  was  sufficient  to  sustain  that  action.  For 
where  the  same  matter  was  in  issue  and  submitted  to  the  jury 
in  the  former  suit  without  sufficient  proof,  the  decision  of  the 
jury  upon  the  matter  in  issue,  and  thus  submitted  to  them,  fol- 
lowed by  the  judgment  of  the  court  upon  iheir  verdict,  will  be 
a  bar  to  another  action  for  the  same  cause  or  matter,  where  the 
same  evidence  which  is  necessary  to  sustain  the  second  suit,  if 
it  had  been  given  in  the  former  action,  would  have  authorized 
a  recovery  therein.  Where  a  general  declaration  embraces  sev- 
eral causes  of  action,  the  plaintiff  in  a  second  suit  may  show 
that  he  offered  no  evidence  as  to  one  or  more  of  those  causes 
of  action,  and  that  the  cause  went  to  the  jury  upon  a  different 
part  of  his  claim  from  that  for  which  the  second  suit  is  brought. 
And  then  the  jtidgment  in  the  first  action  will  be  no  bar  to  the 
second.  But  where  he  attempts  to  give  evidence  as  to  all  the 
causes  of  action,  and  submits  the  question  to  the  jiuy  without 
withdrawing  any  part  of  his  claim,  and  he  fails  as  to  the  whole 
or  a  part  for  want  of  sufficient  proof,  the  defendant  may  insist 
upon  the  first  judgment  as  a  bar,  if  the  same  evidence  which  is 
sufficient  to  sustain  the  second  suit  would  have  authorized  a  re- 
covery in  the  first  action,  in  case  it  had  been  produced  upon  the 
trial  thereof.  {Stafford  v.  Clark,  1  Car.  ^  Payne's  Rep,  403 ; 
9J,B,  Moore's  ftep.  724,  S,  jO.)    It  is  a  matter  of  no  conse- 
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quence,  therefore,  upon  the  question  of  estoppel  in  the  present 
case,  that  the  defendant  Manice  carefully  concealed  from  the 
knowledge  of  th^  plaintiffs,  on  the  first  trial,  the  fact  of  the 
agreement  made  in  England  between  him  and  Foote  to  take 
the  latter  into  the  firm  previous  to  the  loan  of  Bullock  upon  the 
copartnership  checks ;  and  left  them  to  suppose  that  the  new 
partnership  with  Foote  was  actually  formed  as  late  as  the  30th 
of  March,  1833,  when  the  notice  that  he  was  taken  into  the  firm 
was  first  publicly  announced  in  the  newspapers.  Whether  such 
a  suppression  of  a  material  &ct,  for  the  purpose  of  defeating  the 
recovery  in  the  first  action,  and  then  surprising  the  plaintiff 
with  the  proof  thereof  in  the  second  suit  to  prevent  a  recovery 
in  that  also,  is  consistent  with  mercantile  honesty,  is  a  question 
which  must  be  laid  entirely  out  of  view  by  this  court  in  decid- 
ing a  dry  question  of  law.  But  if  the  justice  of  the  case  is 
clearly  with  the  plaintiff,  and  the  defendant  has  made  a  tech- 
nical slip  in  setting  up  his  defence  of  a  former  verdict  in  his  fa- 
vor for  the  same  cause  of  action,  the  court  as  a  matter  of  course 
ynll  not  permit  him  to  amend  his  plea,  under  such  circum- 
stances, to  enable  him  to  avail  himself  of  an  unconscientious 
defence. 

It  is  no  answer  to  the  defence  of  a  former  recovery  that  the 
form  of  action  in  both  suits  is  not  the  same ;  or  that  all  the 
plaintiff  or  defendants  in  both  suits  are  not  the  same.  For  if 
the  same  question  was  submitted  to  the  jury  in  the  first  action, 
and  the  evidence  in  the  last  suit,  if  it  had  been  given  in  the  first 
action,  would  have  been  equally  available  as  in  the  last,  to  en- 
title the  plaintiff  to  recover  under  the  state  of  pleadings  in  both, 
then  the  verdict  and  judgment  in  the  first  action,  provided  the 
defence  is  l»ought  before  the  court  in  the  second  suit  in  proper 
form,  is  an  absolute  bar  to  any  recovery  therein.  [Lavrrence  v. 
Vernon^  3  Sumn.  Rep.  20.)  But  where  the  form  of  the  first 
QCtion  was  such  that  the  proof  necessary  to  a  recovery  could 
only  be  brought  forward  in  a  different  form  of  action,  or  where, 
from  the  number  of  the  plaintifl^  or  defendants  in  the  first  suit, 
the  testimony  relied  on  in  the  second  is  sufficient  to  authorize 
a  reeovery  in  such  second  action,  but  could  not  have  produced 
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a  diflferent  result  in  the  first,  the  failure  of  the  plaintifSs  in  the 
one  suit  is  no  bar  to  their  recovery  in  the  other,  although  it  is 
for  the  same  cause  of  action  for  which  they  attempted  to  recover 
in  the  first  suit 

Here  the  first  suit  was  an  action  of  assumpsit  against  three 
defendants.  And  although  it  appears  firom  the  record  that  Phelps 
and  Foote  were  out  of  the  jurisdiction  of  the  court,  and  were  not 
served  with  process,  and  that  Maniee  alone  appeared  and  defen- 
ded the  action,  the  plaintijBfs  could  not  recover  in  that  suit 
against  either  of  the  defendants  therein,  unless  they  could  prove 
a  joint  liability  of  all  the  defendants,  and  in  that  form  of  action. 
For  in  an  action  of  assumpsit,  or  in  any  other  action  ex  contrcLC- 
tu,  the  plaintiff  must  prove  a  joint  cause  of  action  against  all, 
except  in  the  case  of  suits  against  the  parties  to  negotiable  paper, 
as  provided  for  by  statute,  or  where  some  of  the  defendants  set 
up  the  defence  of  in&ncy,  or  a  discharge  under  the  bankrupt 
act,  or  some  other  personal  defence  of  that  character. 

The  court  charged  the  jury  in  the  former  suit  that  if  the 
notes  of  the  26th  of  April  were  endorsed  by  I^elps  in  the  name 
of  the  firm,  for  the  benefit  of  the  plaintifl^  and  if  neither  the 
notes  themselves,  nor  the  proceeds  thereof,  came  to  the  defen- 
dants, and  Maniee  and  Foote  had  no  agency  in  any  fraudu- 
lent representations  to  the  plaintifis,  the  defendants  were  not 
liable.  If  this  part  of  the  charge  was  correct,  the  plaintiff  cer- 
tainly could  not  have  recovered  in  that  suit,  even  upon  the  evi- 
dence now  produced,  unless  the  jury  came  to  the  conclusion 
that  Maniee  and  Foote  were  both  privy  to  or  cognizant  of  the 
fraud  by  which  the  notes  were  obtained,  or  that  those  notes  or 
the  proceeds  thereof  were  actually  applied  to  the  payment  of  a 
debt  for  which  Foote  as  well  as  Maniee  &  Phelps  were  legally 
liable  to  Bullock.  The  jury  found  a  verdict  against  the  de- 
fendants for  the  amount  of  the  note  dated  the  16th  of  No- 
vember, 1832,  and  interest;  which  note  was  discounted  by 
Shipman  &  Coming,  and  the  proceeds  placed  to  the  credit  of 
all  the  defendants  in  that  suit,  in  April,  1833.  And  the  jury 
would  also  have  found  a  similar  verdict  for  the  plaintiff  for  the 
amount  of  the  three  notes  of  the  26th  of  April,  under  the  chaj^ 
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of  the  court,  if  it  had  been  shown  on  that  trial  that  the  proceeds 
of  those  notes  had  also  been  placed  to  the  credit  of  the  firm,  or 
had  been  applied  to  the  payment  of  a  debt  for  which  all  three 
of  the  defendants  were  jointly  liable.  For  in  that  case  it  would 
have  been  a  conversion  of  the  notes  by  Phelps,  to  the  use  and 
for  the  benefit  of  the  defendants  in  that  suit.  And  the  plaihtifis 
could  probably  waive  the  tort  and  recover  in  assumpsit  upon 
the  money  counts.  But  as  the  money  received  from  Bullock 
never  was  applied  to  the  use  of  the  firm  of  which  Foote  now 
appears  to  have  been  a  member  at  the  time  that  money  was 
borrowed,  and  as  Bullock  lent  the  money  without  knowing 
any  thing  of  the  agreement  made  in  England  by  which 
Foote  was  brought  into  the  firm  before  that  time,  I  do  not  see 
how  he  could  have  been  made  liable  to  Bullock,  either  at  law 
or  in  equity,  for  money  which  Phelps  had  obtained  upon  the 
credit  of  Manice  and  himself  only,  and  had  not  applied  to  the 
use  of  the  firm  of  which  Foote  was  a  member.  And  if  Phelps 
&  Manice  were  alone  liable  to  Bullock,  upon  the  facts  as  they 
now  appear,  the  money  of  the  plaintiffs  was  paid  and  received 
for  their  use  only,  and  not  for  the  joint  use  of  themselves  and 
Foote.  So  that  it  was  impossible,  in  the  first  suit,  for  the  plain- 
tiflfe  to  have  recovered  upon  the  common  counts  of  the  declara- 
tion against  the  three,  even  if  the  facts  as  they  now  appear 
had  been  given  in  evidence  in  that  suit.  The  verdict  and  judg- 
ment upon  the  common  counts  of  that  declaration  cannot  then 
be  a  bar  to  the  recovery  against  Manice  in  this  action,  nor  to  a 
suit  in  assiunpsit  against  him  and  Phelps  jointly.  {LawrcTice 
V.  Hunt,  10  Wend.  Rep.  80.)  For  these  reasons  I  think  the 
chaige  of  the  circuit  judge  who  tried  this  cause  was  wrong, 
even  if  the  verdict  and  judgment  in  a  former  suit  could  have 
been  given  in  evidence  as  a  flat  bar,  under  a  simple  plea  of  not 
guilty,  in  an  action  of  trover. 

Again,  it  appears  to  be  pretty  well  settled  that  in  actions  of 
assumpsit,  where  any  thing  which  shows  that  the  plaintiff  has 
no  subsisting  right  of  action  may  be  given  in  evidence  under 
the  general  issue,  a  former  verdict  and  judgment  may  be  given 
in  evidence  without  being  pleaded.     {Young  v.  Black,  7 
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Cranch,  565;  KUlheffer  v.  Herr,  17  Serg,  ^  Rawle,  322; 
Wood  V.  JacksoTiy  8  Wend.  Rep.  9.)  But  it  does  not  ap- 
pear to  be  perfectly  settled  in  England  that  the  fonner  recovery, 
when  given  in  evidence  under  the  general  issue  in  assumpsit, 
where  it  might  have  been  pleaded,  is  conclusive  as  a  flat  bar, 
as  it  would  have  been  if  pleaded  in  bar  of  the  second  suit.  {See 
Stafford  v.  Clark,  1  Car.  ^  Payne,  403 ;  9  /.  JB.  Moore,  724, 
S.  C.)  The  cases  in  which  the  courts  in  this  state  and  in  Eng- 
land have  held  the  former  verdict  and  judgment  conclusive  as  a 
bar,  when  given  in  evidence  without  being  pleaded,  are  those  in 
which  the  party  insisting  upon  the  estoppel  has  had  no  opportu- 
nity to  plead  it ;  as  in  an  action  of  ejectment,  where  special  plead- 
ing is  not  allowed,  ( Wood  v.  Jackson,  8  Wend.  35,)  or  in  cases 
where  the  plaintiff's  own  title  is  by  estoppel,  and  the  defendant, 
by  his  pleading,  does  not  give  him  an  opportunity  to  reply  the 
estoppel.  (  Wright  v.  Butler,  6  Wend.  284 ;  Burt  v.  Stem- 
burgh,  4  Cowen,  559.) 

The  general  rule,  however,  unquestionably  is,  that  where  the 
party  in  whose  favor  the  former  verdict  and  judgment  were  ren- 
dered, wishes  to  rely  on  them  as  a  conclusive  bar,  or  as  an  es- 
toppel, he  must  plead  such  former  judgment  in  bar,  if  he  has  an 
opportunity  to  do  so.  And  if  he  neglects  to  set  it  up  by  plead- 
ing, and  puts  the  same  matter  again  in  issue  to  be  tried,  the  jury 
may  decide  such  issue  according  to  the  right  and  justice  of  the 
case  as  it  appears  to  them  from  the  evidence,  notwithstanding 
the  verdict  and  judgment  in  the  former  suit.  ( Trevivan  v.  Lavh 
rence,  1  ScUk.  276 ;  Outram  v.  Morewood,  3  East,  346 ;  Hinth 
ard  V.  Mitchell,  14  Mass.  Rep.  241 ;  KUlheffer  v.  Herr,  17 
Serg.  ^  Rawle,  319.)(a)  Bird  v.  Randall,  (3  Burr.  Rep.  1345,) 
was  not  a  case  of  estoppel,  but  of  a  former  recovery  against  a 
third  person,  for  the  same  demand.  A  former  recovery  against 
the  defendant  for  the  same  debt  or  claim  must  necessarily  be  an 
absolute  defence  to  a  second  suit  for  the  same  cause,  whenever 
it  can  be  given  in  evidence  under  the  general  issue.    But  I  have 


(a)  See  Magratk  ▼.  Hardy,  (4  Bing,  N.  C.  782.) 
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not  been  able  to  find  any  decision,  either  in  the  courts  of  this 
country  or  of  England,  in  which  an  action  of  trover,  or  a  special 
action  on  the  case,  has  been  held  to  form  an  exception  to  the 
general  rul^  that,  to  make  a  mere  estoppel  a  flat  bar  in  a  second 
suit,  it  must  be  pleaded.  On  the  contrary,  I  find  that  this  gen- 
eral nile  has  in  England  been  applied  to  actions  on  the  case  as 
well  as  to  other  actions.  ( Vooght  v.  Winch,  2  Bam.  4*  Aid, 
Rep,  662 ;  Hooper  v.  Hooper,  McCleL  4*  Younge^s  Rep.  509.) 
And  the  court  whose  decision  we  are  now  considering,  in  a  re- 
cent case,  appears  to  have  conceded  that  a  former  recovery  may 
be  pleaded  in  bar  to  an  action  of  trover.  {See  Briggs  v.  Brovni, 
3  HilVs  Rep.  87.) 

The  judge  who  tried  this  cause  was  therefore  wrong  in  hold- 
ing tlie  record  of  the  former  verdict  and  judgment  an  absolute 
bar  when  given  in  evidence  under  the  generc^l  issue,  where  the 
defendant  might  have  pleaded  it  as  an  estoppel,  if  the  former 
suit  was  in  fact  for  the  same  matter. 

For  these  reasons  the  law  as  well  as  the  justice  of  this  case 
is  with  the  plaintiflfs  in  error ;  and  the  judgment  of  the  court  be- 
low should  be  reversed. 

BocKEE,  Senator.  This  cause  is  before  us  on  the  bill  of  ex- 
ceptions taken  by  the  plaintiffs  to  the  charge  of  the  circuit  judge. 
The  supreme  court  gave  judgment  for  the  defendant  on  the  ver- 
dict rendered  by  the  jury  in  pursuance  of  the  instruction  and 
charge  given  them  at  the  trial.  The  judges  of  that  court  have 
not  given  us  the  reasons  upon  which  their  judgment  was  found- 
ed, as  the  constitution  seems  to  require,  and  we  are  left  to  grope 
our  way  in  darkness  and  to  examine  and  decide  this  cause 
without  the  light  which  iheir  wisdom,  experience  and  researches 
would  have  shed  upon  it.  On  writs  of  error  it  does  not  belong 
to  the  duties  of  this  court  to  decide  any  questions  of  feet  We 
are  limited  to  an  examination  of  the  questions  of  law  arising  in 
and  decided  by  inferior  judicatories ;  and  the  sole  question 
therefore  which  this  case  presents  for  our  decision  is  the  conect- 
ness  of  the  charge  of  the  circuit  judge. 
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T^fa.^   judge's  charge  embraced  three  several  points,  viz :  1st 

Th^t:-     ^  prior  judgment  may  be  given  in  evidence  mider  the 

g®^^5r«il.  issue  in  an  action  of  trover,  with  the  like  eflFect  as  if 

0®^^^5d;    2d.  That  whether  the  matter  in  issue  had  been 

befox^^     adjudicated,  was  in  this  case  a  question  of  law  for 

the    ^^^ision  of  the  court ;  and  3d.  That  in  judgment  of  law 

the  ^vicstion  of  Manice's  liability  to  the  plaintifis,  as  claimed  in 

*^  I>i'esent  action,  was  determined  in  the  suit  brought  in  the 

sup^rt.or  court  against  Manice  &  Phelps,  jointly  with  Foote,  and 

th^t;  "the  said  suit  and  judgment  in  the  superior  court  constituted 

a  Complete  bar  to  the  plaintiflfe'  recovery  in  this  suit.    It  is  ob- 

twivis  that  the  judge's  charge  decided  the  whole  cause,  and  noth- 

^^  "^ras  left  for  the  consideration  of  the  jury.    If  the  charge  was 

^^tect  in  point  of  law,  the  judgment  may  be  allowed  to  stand. 

*^  it  was  incorrect,  the  plaintiffs  are  entitled  to  a  new  trial. 

On  the  first  point  I  think  the  judge  was  correct.    The  case 
v)f  Kitchen  and  others,  assignees  ^c.  v.  CampbeU,  (3  Wilson, 
304,)  is  an  ancient  and  leading  authority.    There  the  plaintiff 
first  sued  Campbell,  together  with  the  sheriff  of  Surry,  in  an 
action  of  trover  for  goods  levied  upon  by  execution,  and  a  ver- 
dict and  judgment  were  rendered  for  the  defendants.  The  plain- 
tiff afterwards  brought  an  action  on  the  case  against  Campbell 
alone,  for  the  money  received  by  him  under  the  execution ;  and 
the  prior  judgment,  though  given  in  evidence  imder  the  general 
issue,  was  held  a  bar  to  the  action.    Lord  Mansfield,  in  Bird  v. 
Randall,  (3  Burr,  1345,  1353,)  draws  a  distinction  between 
cases  upon  torts  and  actions  upon  the  case ;  saying  that,  in  the 
former,  a  recovery,  release  or  satisfaction,  must  be  pleaded,  but 
in  actions  on  the  case,  of  which  this  is  one,  they  may  be  given 
in  evidence.    The  other  more  modem  cases  cited  by  the  defen- 
dant's counsel,  fully  maintain  the  principle  that,  in  actions  on  the 
case,  a  former  recovery  or  judgment  may  be  given  in  evidence 
and  need  not  be  specially  pleaded.    On  this  point  I  am  of  opin- 
ion that  the  judge  was  right.(a) 


(a)  To  this  point,  see  the  opinion  of  Bronaon,  J.,  in  Young  ▼.  RummeU,  (3  HiU, 
478,)  and  the  cues  there  cited. 
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I  think  he  was  also  right  on  the  second  point,  and  thajt  the 
eifect  of  the  prior  jud^rment  was  a  question  of  law  for  the  deci- 
fflOQ  of  the  court.  The  very  circmnstance  of  the  cause  being 
here,  seems  to  prove  that  it  is  a  question  of  kw.  It  is  indeed 
the  main  question  which  we  have  to  decide. 

We  are  then  brought  to  the  third  point  in  the  judge's  charge^ 
which  is,  that  the  law  would  pronounce  the  former  suit  and 
judgment  in  the  superior  court  to  be  a  complete  bar  to  the  pre- 
sent action.  The  defendants'  counsel  rely  upon  Kitchen  v. 
CampbeUj  before  cited,  as  showing  "  that  the  plainti^  in  error 
could  not  avoid  the  binding  and  conclusive  force  of  the  former 
decision  by  changing  the  form  and  name  of  their  action  firom 
assumpsit  to  trover,  or  by  suing  one  defendant  singly  instead 
of  the  three  defendants  proceeded  against  in  the  former  suit." 
If  I  understand  this  position,  which  was  made  one  of  the  points 
on  the  argument  of  this  cause,  it  is  not  very  pregnant  with 
meaning.  When  we  speak  of  the  binding  and  conclusive  force 
of  a  judgment,  we  do  in  terms  exclude  all  the  means  of  avoid- 
ing it ;  and  so  fiur  as  any  prior  judgment  has  binding  and  con- 
clusive force,  it  must  be  admitted  that  it  cannot  be  avoided  by 
changing  the  form  of  the  action  or  the  names  of  the  parties. 
Such  was  the  principle  decided  in  Kitchen  v.  Campbell,  In 
that  case  the  former  judgment  was  held  to  be  a  bar  for 
other  reasons  than  the  change  in  the  form  of  action.  There,  as 
here,  the  form  of  action  was  changed,  and  one  defendant,  in- 
stead of  two,  was  selected.  It  is  manifest  that  such  change 
made  no  difference.  The  decision  of  the  court  was  founded 
upon  the  identity  of  the  question  presented,  with  that  before 
decided.  In  the  first  suit,  which  was  trover  against  Campbell 
and  the  sheriflF  of  Surry,  a  verdict  was  rendered  in  favor  of  the 
defendants.  The  question  was,  whether  the  title  to  the  bank- 
rupt's goods  vested  in  the  plaintifis  before  the  levying  of  the  ex- 
ecution 1  In  the  second  suit  against  Campbell  for  the  money 
received  by  him  on  the  execution,  the  identical  question  arose* 
In  both  cases  the  decision  depended  on  the  priority  of  title,  and 
that  question  having  been  once  decided  by  a  jury  against,  the 
plaintifis,  the  principle  of  res  judicata  was  properly  applied.   It 
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would  appear  from  the  record  in  the  first  suit  that  the  owner- 
ship  of  the  goods  was  adjudged  to  be  not  in  the  plaintiffs. 
They  were  estopped  firom  averring  any  fact  inconsistent  with 
the  record ;  and  it  was  obvious  to  reason  and  common  sense,  that, 
having  no  title  to  the  goods,  they  could  not  maintain  an  action 
for  the  money  received  on  the  sale  under  the  execution. 

The  judgment  in  the  superior  court  cannot  operate  against 
the  present  plaintiflfe  by  way  of  estoppel.  They  are  not  estop- 
ped firom  averring  a  fact  consistent  with  the  record.  And  it  is 
perfecdy  consistent  with  the  record  that  the  plaintiffs  should 
have  their  action  against  an  individual  member  of  the  firm,  if 
sufficient  ground  of  separate  liability  is  shown,  although  they 
failed  in  sustaining  an  action  against  the  three  partners.  The 
binding  and  conclusive  force  and  effect  of  the  former  judgment 
is  to  bar  any  future  action  for  the  same  cause  against  Phelps, 
Manice  and  Foote.  The  rule  to  be  extracted  fix)m  the  case 
of  Kitchen  v.  Campbell  is,  that  where  a  suit  has  been  final- 
ly determined,  another  suit  shall  not  be  maintained  for  the 
same  cause  of  action.  The  cause  of  action  is  understood  to  be 
the  same,  when  the  same  evidence  will  support  both  suits, 
though  they  may  be  in  different  form.  When  the  question  de- 
cided in  the  first  suit  is  the  same  with  that  raised  in  the  subse- 
quent action,  it  ought  to  be  barred.  This  rule  is  subject  to  some 
exceptions,  as  where  a  party  has  mistaken  his  action ;  but  in  its 
general  appUcation  it  is  wise  and  salutary,  and  calculated  to  pre- 
serve the  rights  of  parties  and  prevent  vexatious  litigation. 

The  application  of  the  test  to  which  I  have  adverted  will  en- 
able us  to  discriminate  those  cases  where  an  action  is  barred 
by  a  previous  judgment.  Like^  the  thread  of  Ariadne,  it  will 
guide  us  securely  through  the  labyrinth  of  legal  forms  and 
conflicting  decisions.  In  the  present  case  the  judgment  in  favor 
of  Phelps,  Manice  and  Foote  has  not  any  binding  and  conclu- 
sive force  to  bar  an  action  against  Manice.  The  subsequent 
suit  may  be  founded  on  the  same  transaction ;  the  testimony  in 
both  actions  may  run  together  pari  passu  to  a  great  extent ;  yet 
the  evidence  on  which  an  action  must  be  sustained  against 
Manice,  will  of  necessity  vary  firom  tha!t  which  would  be  r^ 
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quired  to  inaintain  an  action  against  Phelps,  Manice  and  Foote. 
The  eyidence  cannot  be  the  same  in  both  actions,  for  the  evi* 
dence  necessary  to  charge  Manice  in  this  action,  would  have 
been  a  failure  on  the  trial  before  the  superior  court.  The  ac- 
tion might  not  have  been  maintainable  againat  the  three  part- 
ners, and  yet  it  would  not  follow  but  that  Phelps  and  Manice^ 
one  or  both,  either  by  fraud,  or  by  engaging  in  some  transac- 
tion separate  from  their  partnership  business,  or  by  some  con- 
cealment or  collusion,  might  have  made  themselves  liable  to 
the  plainti£b.  The  olgect  of  the  present  suit  was  to  fix  such 
liability  upon  Manice.  Whether  the  plaintiff  could  succeed  in 
fixing  such  liability  upon  him,  is  not  for  this  court  to  determine. 
If  the  judge  has  by  misdirection  prevented  the  jury  from  con- 
sidering and  deciding  that  question,  injustice  has  been  done, 
and  this  court  is  bound  to  correct  it  J  have  not  examined  the 
evidence  appearing  in  this  cause  with  a  view  to  satisfy  my 
mind  whether  Manice  ought  to  be  held  individually  liable  for 
the  amount  of  the  three  notes  rejected  on  the  trial  before  the 
superior  court  I  did  not  think  it  my  duty  to  do  so,  and  have 
fbnned  no  opinion  whether  he  ought  or  ought  not  to  be  held 
liable.  I  leave  that  question  for  another  and  more  appropriate 
tribunal.  I  maintain  the  converse  of  the  proposition  of  the  cir- 
cuit judge,  and  am  clearly  and  decidedly  of  the  opinion  tliat  the 
proceedings  in  the  superior  court  did  not,  either  by  way  of 
estoppel,  or  on  the  principle  of  res  jtidic<Uaj  form  a  complete 
bar  to  the  present  action.  If  the  judgment  in  the  superior  court 
is  a  shield  to  Manice,  will  any  gentleman  learned  in  the  law  or 
otherwise,  give  me  a  reason  why  it  would  not  be  equally  so  as 
to  Phelps  ?  The  fraud  of  Phelps  is  indeed  open  and  glarings 
but  the  pleadings  and  evidence  are  intended  to  charge  Manice, 
either  as  a  dormant  partner  in  that  fraud,  or  as  having  incurred 
liability  for  its  consequences  by  some  connivance  or  concealment 
I  do  not  intend  to  place  the  moral  standing  and  reputation  of 
these  persons  upon  the  same  level.  But  the  law  is  no  respecter 
of  persons.  If  the  principle  of  resjiidiccUa  will  avail  to  protect 
one  of  these  parties,  I  can  discover  no  reason  why  the  same 
broad  shield  will  not  cover  the  other.    The  judge  most  certain- 
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I7  could  not  ha^e  given  such  instruction  to  the  jury  if  the  suit 
had  been  against  Phelps.  His  sense  of  justice  would  have  re- 
volted against  it  Yet  the  same  principle  of  legal  impartiality 
must  apply  t5  both  Phelps  and  Manice.  Manice  has  never  met 
and  answered  the  demand  which  the  plaintifis  now  make  against 
him.  The  question  of  his  individual  liability,  separate  from 
his  partn^^  was  not  decided,  and,  from  the  nature  of  the  case 
and  the  state  of  the  pleadings,  could  not  have  been  decided,  in 
the  superior  court.  That  same  question  has  not  been  legally 
decided  in  the  present  cause.  As  against  Manice,  the  plaintiffl 
are  entitled  to  have  their  day  in  court,  and  to  have  their  action 
legally  tried  and  determined.  Manice  now  stands  absolved 
firom  liabiUty  by  the  mistaken  legal  dictum  of  the  court ;  not 
by  the  verdict  of  a  jury  rendered  upon  due  deliberation  and  ex- 
amination of  the  evidence.  The  judgment  of  the  supreme  court 
should  be  reversed. 

Putnam,  Senator.  The  first  question  which  arises  in  this 
case  is,  whether  the  evidence  respecting  the  former  suit  was 
admissible  under  the  general  issue.  The  rule  is  well  establish- 
ed that  in  actions  of  trover  the  defendant  may  give  in  evidence 
any  defence  under  a  plea  of  the  general  issue,  except  the  statute 
of  limitations,  and  perhaps  a  release.  Many  authorities  might 
be  cited  to  sustain  this  position,  but  I  will  only  refer  to  the  case 
of  Young  V.  Rummell,  (2  Hill^  478,  481,)  Vfhexe  the  supreme 
court  laid  down  the  doctrine  as  follows :  ^'  A  fonner  recovery 
in  which  the  same  matter  was  tried  upon  the  merits,  between 
the  same  parties,  may  be  given  in  evidence,  without  being  spe- 
cially pleaded,  wherever  Uie  party,  whether  plaintiff  or  defen- 
dant, had  no  opportunity  to  plead  the  recovery  specially.  For 
example,  the  defendant  may  give  the  judgment  in  evidence  un- 
der not  guilty  in  ejectment  and  trover — ^no  other  plea  being  al- 
lowed in  those  actions." 

When  a  former  suit  is  properly  received  in  evidence  under 
the  general  issue,  I  think  it  should  be  just  as  conclusive  in  all 
cases  ds  though  the  defendant  had  {deaded  the  matter  specially. 
The  dacidioiis  on  this  subject  present  a  greater  divend^  of  judi- 
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cial  Opinion  than  has  existed  in  respect  to  almost  any  other 
question ;  some  of  them  holding  that  if  the  defendant  omit  to 
plead  the  former  suit  specially,  where  he  has  an  opportunity 
of  so  doing,  it  is  not  conclusive,  but  only  evidence  for  the  con- 
sideration of  the  jury,  which  they  may  disregard ;  while  others 
hold  that  the  effect  of  the  former  suit  depends  in  no  degree  upon 
the  time  or  manner  of  bringing  it  forward,  but  upon  the  gene- 
ral doctrine  of  res  judicata.  The  latter  is  obviously  the  view 
taken  of  the  question  by  Chief  Justice  De  Grey,  in  delivering 
the  unanimous  opinion  of  the  judges  on  the  trial  of  the  Duchess 
of  Kingston.  (20  Hmo.  St  Tr.  637,  8.)  He  there  said,  "  that 
the  judgment  of  a  court  of  concurrent  jurisdiction  directly  upon 
the  point,  is  as  a  plea,  a  bar,  or  as  evidence,  conclusive,  between 
the  same  parties,  upon  the  same  matter,  directly  in  question  in 
another  court."  This  rule  was  expressly  recognized  and  acted 
upon  in  Gardner  v.  Buckbee,  (3  Cowen,  120,)  and  that  case 
has  been  regarded  as  law  ever  since.  The  action  was  original- 
ly brought  in  the  common  pleas  to  recover  upon  one  of  two 
notes  given  to  the  plaintiff  on  the  purchase  of  a  schooner,  and 
the  defendant  set  up  fraud  in  the  sale.  It  appeared  that  the 
plaintiff  had  previously  attempted  to  recover  upon  the  other 
note  in  the  marine  court,  but  the  same  defence  was  interposed, 
and  the  defendant  obtained  judgment.  On  the  trial  of  the 
second  suit  the  record  of  the  judgment  was  given  in  evidence 
under  the  general  issue,  together  with  parol  proof  to  identify 
the  matters  litigated ;  the  defendant  insisting  that  the  judgment 
was  a  bar.  The  common  pleas  decided  that  the  evidence  was 
admissible,  and  allowed  it  to  go  to  the  jury,  in  connection  with 
other  proof  of  the  alleged  fraud,  for  their  consideration ;  but  ex- 
pressly instructed  them  tl^^at  the  former  judgment  was  not  con- 
clusive. The  supreme  court  held  the  charge  to  be  erroneous, 
saying :  "  The  judge  ought  to  have  charged  that  if,  from  the 
evidence,  they  were  satisfied  the  matters  in  question  had  been 
passed  upon  in  the  marine  coiurt,  the  record  was  conclusive. " 
The  case  of  Burt  v.  Stemburgh,  (4  Cowen,  559,)  is  to  the  same 
effect.  In  Wood  v.  Jackson,  (8  Wend.  24,  5,)  Chief  Justice 
Savage  observed  that  the  decisions  had  not  been  uniform,  and 
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he  expressed  a  doubt  as  to  where  the  weight  of  authority  lay. 
But  in  Lawrence  v.  HurU^  (10  Wend,  83,  4,)  Nelson,  J.  evi- 
dently inclined  to  the  opinion  that  the  former  suit  was  to  be  re- 
garded as  conclusive.    The  case  of  Kitchen  and  others,  as- 
signees 4*c.  V.  Campbell,  (3  Wils.  Rep.  304,)  is  in  several  re- 
spects analogous  to  the  present.     That  was  an  action  of  assump- 
sit for  money  had  and  received  to  the  use  of  the  plaintif[s,  as 
assignees  of  a  bankrupt.     The  bankrupt,  being  indebted  to 
Campbell  for  borrowed  money,  gave  him  a  judgment,  on  which 
execution  was  issued  to  the  sheriff  of  Surry,  who  collected  the 
amount  out  of  the  bankrupt's  goods.    The  commission  of  bank- 
ruptcy was  not  awarded  until  after  the  levy  under  Campbell's 
execution,  but  an  act  of  bankruptcy  had  been  conmiitted  before 
the  judgment  was  obtained.    Campbell  pleaded  the  general  is- 
sue, and  proved  at  the  trial  that  the  plaintiils  had  brought  a 
previous  action  of  trover  against  the  sheriff  of  Sorry  together 
with  Campbell,  for  the  goods  levied  on  imder  the  execution, 
'Wherein  the  defendants  obtained  a  verdict  and  judgment ;  and 
the  court  decided  imanimously  that  this  constituted  a  bar  to  the 
^^cond  action.     "  We  are  of  opinion,"  they  said,  "  that  the  plain- 
^j  having  brought  trover  in  this  court  against  the  sheriff  of 
Surry  and  the  now  defendant,  to  recover  the  value  of  the  goods 
of  the  bankrupt  taken  in  execution,  (which  action  well  laid,)  have 
^^e  their  election  ;  and  there  being  a  verdict  and  judgment 
^Pon  record  in  that  action  against  the  plaintiffs,  they  are  barred 
^^'o  Aaving  the  present  or  any  other  action  ;  for  you  shall  not 
^^  the  ^ame  cause  of  action  twice  to  a  final  determination  : 
^^^"^  debet  bis  vexari,  upon  this  we  found  our  judgment ;  and 
^nat  is  meant  by  the  sarne  cause  of  action  is,  where  the  same 
f^*^^^"^^  will  support  both  the  actions,  although  the  actions  may 
appea  to  be  grounded  on  different  vmts.    This  is  the  test  to 
'  ow  ^w-J^^^jjgjp  ^  fijjjj  determination  in  a  former  action  is  a  bar 
or  not  to  ct  subsequent  action." 

c^^e  last  cited  disposes  of  the  question  as  to  the  conclu- 

aveness  of  a  former  verdict  and  judgment,  when  offered  in  evi- 

^  "^iiXfier  the  general  issue.    It  also  decides  that,  though  the 

jmn,  of  faction  in  the  two  suits  be  different,  the  prior  judgment 
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precludes  the  right  of  litigating  the  same  matter  anew.  And  it 
settles  another  point,  viz.  that  the  mere  fact  of  the  present  suit 
being  against  only  one  of  the  persons  who  were  defendants  in 
the  former,  is  not  an  answer  to  the  defence.  {See  also  Law 
rence  v.  Hunij  10  Wend.  80,  83 ;  Case  v.  Reeve,  14  Johns. 
Rep.  82 ;  Adams  v.  Barnes,  17  Mass.  Rep.  365  \  Cowen  ^ 
ims  Notes  to  Phil.  Ev,  804  to  824.) 

The  cause  of  action  in  both  suits  I  think  was  the  same ;  for 
the  ground  on  which  Manice  and  Foote  were  sought  to  be 
charged  jointly  witli  Phelps  in  the  the  superior  court,  was  the 
same  as  that  on  which  the  present  action  proceeds.  I  have  not 
been  able  to  discover  that  any  evidence  was  given  in  either  case 
going  to  connect  Manice  with  Phelps,  as  an  actual  participant 
in  the  fraud  by  which  the  notes  in  question  were  obtained. 
The  plaintiff  are  therefore  endeavoring  to  litigate  over  again 
in  a  different  action  brought  against  one  of  the  defendants  in 
the  prior  suit,  the  identical  qtiestion  which  was  there  deter- 
mined against  thenL  I  am  of  opinion  that  the  decision  of  the 
court  below  was  right,  and  that  the  judgment  ought  to  be  af- 
firmed. 

On  the  question  being  put,  "Shall  this  judgment  be  re- 
versed ?"  the  members  of  the  court  voted  as  follows : 

For  reversal :  The  Chancellor,  and  Senat&rs  Bartlit, 
BocKEE,  Dixon,  Ely,  Foster,  Franklin,  Lawrence,  Lott, 
Platt,  Porter,  Rhoades,  Scott  and  Wright — 14. 

For  affirmance:  Senators  Denniston,  Hard,  Putnam, 
Scovil  and  Works — 5. 


Judgment  reversed. 
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Burgess  vs.  Abbott  and  Ely. 

Wbere  «l&e  declaretxm  discloses  tbat  there  is  aoMher  peiaoxi  who  ought  to  be  joined 
a>  ^^^iBiidaot,  if  still  Hying,  but  does  not  show  whether  he  is  alive  or  dead,  the 
nocK-Jotzider  may  be  taken  advantage  of  by  ^fecial  demurrer.  Semble,  per 
Wa.x^'iwcjeth,  ehanceUor;  Putnam,  senator ,  contra. 

But  iza  Bdch  case  the  defendant  cannot  avail  himself  of  the  non-joinder  either  by 
g^'^^rtmZ  demurrer,  or  by  motion  in  arrest 

'^^  ■'Ole  Applies  as  well  to  cases  where  the  declaration  is  upon  a  judgment,  recog. 
ntgiti^o^  or  other  matter  of  record,  as  where  it  is  upon  contract 

The  <*'T>i>ci  QiGilman  v.  Rioee,  (10  Peterff  Rep.  299,)  commented  on  and  explained. 
"**"  ^^ALwoRTH,  chancellor. 

^'^9^  ^rror  from  the  supreme  court    Abbott  and  Ely  sued  Bur- 
JJ®^^  iii  the  superior  court  of  the  city  of  New- York,  on  a  judg- 
ment rendered  by  the  superior  court  of  Cincinnati,  Ohio.    The 
declajra.tion  described  the  judgment  as  having  been  rendered 
ag^^Jxst  Burgess  and  one  Henry  Crane  upon  promises,  but  it  did 
not  sHow  whether  Crane  was  still  living  or  not.    Burgess  in- 
terposed a  general  demurrer,  and  insisted  before  the  superior 
co^ttt  that  the  declaration  was  defective  in  not  excusing  the  non- 
P^der  of  Crane.    Judgment  was  rendered  against  him,  how- 
®^^^i  after  which  the  cause  was  removed  into  the  supreme  court 
^T  Writ  of  error,  and  the  judgment  affirmed.    Burgess  then 
wmght  error  to  this  court.    For  the  opinion  of  the  supreme 
^m,8eelHai,i77,etseq. 

W.  Waistm  4*  Cr.  TFborf,  for  the  plaintiff  in  error. 

B.  Graham^  for  the  defendants  in  error. 

Walworth,  Chancellor.    The  plaintiff  in  error  in  this  case 

^as  sued  in  an  action  of  debt  upon  a  judgment  which  is  stated 

i^  ^he  declaration  to  have  been  recovered  against  him  and  H. 

Ctene,  in  ah  action  of  assumpsit,  in  the  superior  court  of  Cincin- 

^^h  Ohio.    And  it  does  not  appear  by  the  declaration  whether 

^^^'We  was  alive  or  dead  at  the  time  qf  the  commencement  of 
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this  suit  upon  the  judgment.  The  question  for  consideration 
therefore  is,  whether  the  declaration  is  so  defective  in  substance 
as  to  make  it  the  duty  of  the  court  to  give  judgment  for  the  de- 
fendant upon  a  general  demurrer  to  the  declaration. 

It  was  decided,  in  the  case  of  Horner  v.  Moor,  in  the  court  of 
king's  bench  in  England,  in  1750,  {see  5  Burr,  Rep,  2614,) 
where  it  appeared,  on  the  face  of  the  declaration,  not  only  that 
the  bond  upon  which  the  defendant  was  sued  was  made  by  him 
jointly  with  another  person,  but  also  that  such  other  person  was 
still  living,  that  the  neglect  to  join  such  person  in  the  suit  was 
a  good  groimd  for  arresting  the  judgment  And  if  it  could  be 
objected  to  in  that  way,  the  declaration  must  necessarily  be  bad 
upon  a  general  demurrer.  Sergeant  Williams'  note  to  the  case 
of  Cabell  v.  Vaughan,  (1  Saund,  Rep,  291,  n,  4,)  is  to  the 
same  effect ;  and  it  may  fairly  be  inferred  from  this  note  also,  that, 
in  his  opinion,  if  both  of  those  facts  did  not  appear  from 
the  declaration,  or  some  other  pleading  on  the  part  of  the  plain- 
tiff, the  defendant  could  not  raise  the  objection  of  the  non-joinder 
of  a  joint  obligor  in  any  other  way  than  by  a  plea  in  abatement. 
In  such  a  plea  it  is  well  settled  that  the  defendant  must  not  only 
show  that  the  contract  upon  which  he  is  sued  was  jointly  made 
by  him  and  another  person,  but  also  that  such  other  person  is 
still  living.    {Hollingwarth  v.  Ascue,  Cro,  Eliz,  365,  494) 

I  have  not  been  able  to  find  any  English  case  in  which  it 
has  been  decided  that  advantage  could  be  taken  of  the  non- 
joinder of  a  co-obligor  or  promisor,  upon  general  demurrer  to 
the  declaration,  in  an  action  upon  the  contract,  even  where  it 
appeared  by  the  plaintiff's  own  showing  that  there  was  original- 
ly a  joint  contract ;  unless  it  also  appeared  that  the  johit  con- 
tractor was  still  living.  On  the  other  hand,  I  have  not  found 
any  actual  decision  in  England  that  the  objection  could  not  be 
made  by  special  demurrer,  where  the  fact  appeared  upon  the 
face  of  the  declaration  that  the  contract  was  made  jointly  with 
another,  xmless  the  plaintiff  went  fiirther  and  showed  some  ex- 
cuse for  not  m«iking  such  joint  contractor  a  party  to  the  suit ; 
as  by  showing  that  he  was  dead,  or  was  an  infant,  and  therci- 
fore  not  legally  liable  upon  the  joint  contract    The  cases  relied 
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on  by  Mr.  Justice  Story  in  Gilman  v.  Rives,  (10  Peters*  Rep. 
299,)  to  prove  that  a  declaration  is  bad  upon  general  demurrer, 
if  the  plaintiff  shows  there  were  other  persons  who  contracted 
jointly  with  the  defendant,  will  be  found  upon  examination  not 
to  have  been  ordinary  actions  to  recover  a  debt,  or  damages  aris- 
ing upon  contract ;  but  they  were  proceedings  by  scire  facias 
upon  records,  to  obtain  execution  thereon.    {See  Blackwell  v. 
Ashion,  Aleyn's  Rep,  21,  Styles  Rep.  50,  iS.  C;  The  King 
V.  Youngj  2  Anst.  Rep.  448  ;   The  King  v.  Chapman,  3  id. 
811.)    Those  cases  rest  upon  the  technical  ground  that  the  writ 
of  scire  facias,  upon  a  judgment  or  recognizance,  to  obtain  exe- 
cution thereon,  must  conform  to  the  record,  unless  there  is 
some  suggestion  in  the  writ  showing  a  good  reason  for  depart- 
ing from  it    In  the  case  of  Cocks  v.  Brewer,  (7  Lond.  Jar. 
Rep.  218,)  decided  in  the  court  of  exchequer  in  England  during 
fte  present  year,  this  distinction  between  the  cases  referred 
^  and  the  case  then  under  consideration,  which  was  an 
action  of  debt  upon  a  judgment  brought  against  only  one 
^  the  persons  liable  upon  the  same,  was  insisted  on  by  thef 
^^^sel  upon  the  argument    And  after  taking  time  to  con- 
.     ^*'  the  case,  Lord  Abinger  said  the. court  were  of  opin- 
iOZl  that  the  distinction  taken  upon  the  argument  between  pro- 
Cfifti^^S^  by  scire  facias  and  in  ordinary  actions,  seemed  to  be 
^  ^tXTkdi  one.     He  also  said  there  was  no  substantial  diflFerence 
l)ettveeii  the  case  then  under  consideration,  and  the  ordinary 
case  of  an  action  on  a  contract,  the  judgment  being  the  foundat- 
tioft.   of    the  duty.     And  consequently  that  the  absence  of  the 
^tosn*  j>arty  against  whom  the  judgment  was  recovered,  was  only 
gfcm\dL  for  a  plea  in  abatement. 

The  case  of  Osborn  v.  Crosbern,  (1  Sid.  Rep.  238,)  which 
came  before  the  court  of  king's  bench  in  1665,  is  one  of  the 
earliest  cases  upon  the  subject  of  the  non-joinder  of  joint  con- 
tractors.     The  court,  in  that  case,  is  reported  to  have  said,  that 
if  three  w-ere  bound,  and  the  action  was  brought  against  two^ 
Ibe  plain  tiff  must  show  that  the  third  wa5  dead.    But  it  will' 
be  seen  from  the  report  that  was  not  the  question  before  thtf 
ccfort ;  flox  ig  it  stated  whether  the  court  supposed  the  defen- 
VoL.  VI.  18 
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dant  could  avail  himself  of  the  objection  by  a  general  demurrer 
to  the  declaration  or  must  demur  specially. 

It  appears  to  be  established,  by  many  cases  in  England,  that 
where  the  suit  is  brought  against  one  defendant,  either  upon  a 
?  joint  promise,  or  upon  a  joint  bond,  or  even  upon  a  judgment 
recovered  against  two,  without  stating  that  any  other  person 
than  the  defendant  made  the  promise,  or  executed  the  bond,  or 
was  liable  upon  the  judgment,  if  the  defendant  neglects  to  make 
the  objection  by  a  plea  in  abatement,  but  pleads  non  assumpsit j 
fwn  estfcLctum,  or  nul  tiel  record,  the  plaintiflF  will  be  entitled 
to  recover ;  although  upon  the  trial,  or  upon  the  production  of 
the  record,  the  joint  liability  of  the  otlier  parties  appear.  {Abbot 
V.  Smithy  2  W,  Black.  Rep,  947 ;  Richards  v.  Heather,  1  Bam, 
ir  Aid.  Rep.  29;  Smth  v.  Tanner,  2  Taunt  254;  RiceY. 
Shute,  5  Burr.  Rep.  2611;  Addison  v.  Ovcrend,  6  Term 
Rep.  770 ;  Cocks  v.  Brewer,  7  Land.  Jur.  Rep.  218 ;  Whelp- 
dale^  s  case,  5  Cokeys  Rep.  119,  a.)  And  it  will  make  no  dif- 
ference, in  such  cases,  even  should  the  jury  find  a  special  verdict 
showing  not  only  that  the  obligation  was  made  jointly  by  the 
defendant  and  another  person,  but  also  that  such  other  person  is 
still  living.  [Stead  v.  Moon,  Cro.  Jac.  152.)  Many  cases  will 
also  be  found  in  the  reports  of  our  own  country  showing  that 
upon  such  a  declaration  it  is  no  ground  of  nonsuit  that  it  ap- 
pears at  the  trial  that  the  contract  upon  which  the  defendant 
was  sued  was  made  jointly  with  him  and  another  person,  who 
is  then  living,  so  that  he  might  have  been  joined  in  the  suit. 

It  also  appears  to  be  well  settled  here,  as  well  as  in  England, 
that  where  the  suit  is  upon  a  specialty,  and  it  is  not  stated  in 
the  declaration  that  the  bond  or  other  instrument  was  executed 
jointly  with  another,  if  the  plamtifij  upon  a  demand  of  oyer, 
sets  out  a  bond  or  other  specialty  which  purports  upon  its  fece 
to  have  been  executed  by  the  defendant  and  others  jointly,  the 
defendant  cannot,  by  making  the  bond  or  other  instrument  a 
part  of  the  record,  demur  to  the  declaration.  {Putt  v.  AW- 
worthi/y  1  Vent.  135 ;  Anonymcms,  Sir  W.  Jones'  Rep.  303 ; 
Cloud  V.  Nicholson,  8  Mod.  Rep.  242 ;  Cabell  v.  Vaughan,  1 
Saund.  Rep.  291 ;  Moore^s  ex^rs.  v.  Russell,  2  BibVs  {Kent.) 
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Rep,  291 ;  Mc Arthur  v.  Ladd,  5  Hamm.  {Ohio)  Rep.  617.)  It 
is  truly  said,  in  reference  to  this  class  of  cases,  that  it  does  not 
appear  from  the  declaration  and  the  oyer  that  the  persons  whose 
names  appear  upon  the  bond,  or  other  instrument,  actually  exe- 
cuted the  same ;  and  therefore  it  is  not  equivalent  to  stating  a 
joint  contract  in  the  declaration  against  one  of  the  parties  there- 
to without  joining  the  others.     That  reason  perhaps  may  apply 
to  the  present  case.    Although  this  declaration  states  the  re- 
covery of  a  judgment  against  the  defendant  and  another  person, 
it  does  not  necessarily  follow  that  the  plaintiff  could  recover  in 
this  suit  against  the  latter  upon  tliat  judgment,  so  as  to  author- 
ize the  bringing  of  a  joint  suit  against  both.    For  the  judgment 
being  recovered  in  another  stat«,  and  it  not  being  alleged  in  the 
declaration  that  Crane  was  ever  served  with  process  in  that 
suit,  it  niay  have  been  recovered  against  him  upon  a  mere  at- 
tachment of  property  there,  which  would  not  make  such  judg- 
ment even  prima  facie  evidence  as  against  him,  if  that  fact 
shcuM  appear  upon  the  production  of  the  record. 

The  counsel  for  the  plaintiff  in  error,  upon  the  argument, 
cited  Hickmofs  case  (9  Cokeys  Rep,  62)  as  a  decision  in  his 
fevor  upon  the  point  that  where,  by  the  plaintiff's  own  plead- 
ings, it  appeared  that  another  person  was  jointly  liable  with  the 
defendant  originally,  judgment  must  be  given  for  the  defendant, 
if  the  plaintiff  did  not  excuse  the  neglect  to  make  such  other 
person  a  party,  by  showing  that  he  was  dead.    Had  the  court 
decided  the  point  raised  by  the  pleadings  in  that  case,  it  would 
have  been  an  authority  to  show  that  the  objection  for  the  non- 
joinder might  be  taken  by  demurrer.     But  it  is  not  stated 
Wflcfhex  the  demurrer  there  was  general  or  special.    And  by  a 
^    /^i     examination  of  the  report  in  that  case,  it  will  be  seen 
.  ^   ctl  though  this  point  was  raised  there,  it  was  not  decided. 
^^  coTirt  decided  the  two  first  questions,  which  related  to  other 
^tters.    But  what  has  been  taken  for  the  decision  of  the  court 
^pon     t.liis  question  will,  upon  examination,  be  found  to  be  a 
mere  statement  of  the  point,  to  which  the  reporter  adds:  "But 
the  coiaxt  gave  day  to  another  term,  at  which  day  the  plaintiff 
was    xxonsuit"    Not  that  the  court  decided  the  point  and  non- 
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suited  the  plaintiff  at  the  next  term ;  for  the  proper  judgment, 
if  they  had  decided  against  the  plaintiff,  would  have  been  that 
the  suit  should  abate.  But  as  I  understand  it,  the  plaintiff  vol- 
untarily submitted  to  a  nonsuit,  or  withdrew  his  action,  and  did 
not  appear  at  the  next  term ;  probably  for  the  purpose  of  com- 
mencing a  new  suit  against  both  of  the  obligors  in  the  bond,  if 
he  saw  that  the  inclination  of  the  members  of  the  court  then 
present  was  against  him.  And  this  accords  with  what  is  said 
in  the  anonymous  case  in  Sir  W.  Jones^  Reports,  p,  304,  "  that 
there  was  no  resolution  upon  that  point,  as  the  chief  justice 
was  absent.^' 

In  the  recent  edition  of  Coke's  reports,  Mr.  Fraser,  the  able 
annotator,  in  a  note  to  Whelpdal^s  case,  (6  Cok^s  Rep,  242,  n. 
A*,)  says,  that  in  all  cases  of  a  joint  obligation,  or  deed,  or  a  joint 
contract  in  writing,  or  by  parol,  if  one  only  be  sued,  he  must 
plead  the  matter  in  abatement,  and  cannot  take  advantage  of  it 
afterwards  upon  any  other  plea,  or  in  arrest  of  judgment,  or  give 
it  in  evidence ;  unless  indeed  it  appears  on  the  face  of  the  decla- 
ration, or  any  other  pleading  of  the  plaintiff,  that  another  jointly 
contracted  with  the  defendant  and  is  still  living.  In  Churchill 
V.  Gardner,  (7  Term  Rep,  592,)  this  point  was  attempted  to  be 
raised  on  the  argument  of  a  demurrer  to  a  declaration  which 
showed  that  the  defendant  and  others  not  joined  with  him  in  the 
suit,  jointly  accepted  the  bill,  upon  the  acceptance  of  which  the 
suit  was  brought.  The  court  of  king's  bench,  as  the  reporter 
says,  hinted  a  strong  opinion  that  there  was  no  foundation  to 
that  objection ;  but  that  if  it  had  any  weight  at  all,  which  they 
doubted,  it  should  have  been  pointed  out  as  a  special  cause  of 
demurrer.  And  because  the  defendant  had  not  stated  this  objec- 
tion as  one  of  the  special  causes  in  his  demurrer  to  the  declara- 
tion, he  was  not  allowed  to  avail  himself  of  it  in  that  case.  Of 
course  it  did  not  become  necessary  for  the  court  to  decide  there 
whether  the  plaintiff's  declaration  would  have  been  good  upon 
special  demurrer. 

This  case,  however,  is  a  decision  directly  to  the  point 
that  the  present  plaintiff  in  error  could  not  avail  himself 
of  the  non-joinder  of  Crane  by  a  general  demurrer  to  the 
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declaration.  For  if  the  objection  was  a  valid  one,  and  could 
have  been  raised  by  general  demurrer,  the  defendant,  in  the 
^^^^  of  Churchill  v.  Gardner,  would  have  been  entitled  to  a 
judgrrient  in  his  favor. 

I^^ere  is  no  good  reason  why  the  defendant  in  such  a  case 
should    be  permitted  to  raise  a  formal  objection  of  this  kind  by 
gener^ti  demurrer,  since  the  statute  requiring  matters  of  form  to 
^  speoially  pointed  out.     Where  it  appears  by  the  plaintiff  ^s 
own  showing  that  there  is  a  joint  contractor  still  alive,  who  has 
not    "be^n  made  a  defendant  in  the  suit,  it  is  evident  that  he 
®u»ht  Bot  to  be  permitted  to  proceed  in  such  suit  without  mak- 
^^o  him  a  party.    But  where  it  does  not  appear  that  the  joint 
^^^^^ctor  who  is  not  sued  is  in  fall  life,  but  a  mere  inference 
ol  i^xir  arises  that  he  may  be,  the  defendant,  if  he  can  raise  the 
ooj^iition  by  demurrer,  should  demur  specially.     For  if  the  at- 
teation  of  the  plaintiff  was  called  to  the  fact  by  a  special  demur- 
^^  ^hat  it  did  not  appear  by  his  declaration  but  that  such  joint 
^    ^^^  was  in  full  life  and  might  have  been  joined  in  the  suit, 
.  ^  **^ght  amend  his  declaration,  where  the  fact  would  justify 
^^    ^txd  cure  the  apparent  irregularity  by  showing  that  the  joint 
^^^tractoT  was  dead,  or  had  been  discharged  under  the  bank- 
^P^  a.ct,  or  that  he  was  an  infant  and  therefore  would  not  be 
^^ly  bound  by  the  contract  if  he  chose  to  make  that  objection. 
7^^  either  of  these  would  be  a  good  answer  to  the  apparent  in- 
^^ttiality  appearing  in  the  original  declaration.     The  legislature 
^^^ng  prohibited  the  defendant  from  delaying  the  suit  by  a 
V^ea  in  abatement  where  the  declaration  does  not  show  a  joint 
indebtedness,  unless  he  shows  the  joint  contractor  is  in  full  life 
as  well  as  the  joint  liability,  by  swearing  to  his  plea,  the  plain- 
tiff ought  not  to  be  turned  out  of  court,  by  a  general  demurrer, 
upon  the  mere  presumption  that  such  party  may  be  still  afive 
and  subject  to  a  suit  upon  the  joint  contract.     For  these 
reasons,  although  I  am  inclined  to  think,  in  the  absence  of  any 
direct  authority  to  the  contrary  in  England,  before  the  revolu- 
tion, or  in  this  state  since,  that  the  objection  to  the  declaration  in 
t!ie  present  case  might  have  been  valid  if  specially  pomted  out  by 
the  demurre:,  I  am  satisfied  it  is  not  an  objection  of  which  the 
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defendant  can  avail  himself,  in  this  state,  either  by  general  de- 
murrer to  the  declaration,  or  by  a  motion  in  arrest  of  judgment. 

I  am  aware  that,  in  the  case  of  Grilman  v.  Rives,  before  re- 
ferred to,  and  in  the  cases  cited  by  the  court  below  from  the  re- 
ports of  Virginia  and  of  Maine,  {Leftwich  v.  Berkeley,  1  Hen.  ^ 
Munf.  61,  Harwood  v.  Roberts,  5  GreenL  Rep.  441,)  the  ob- 
jection has  been  held  good  upon  general  demurrer,  motion  in  ar- 
rest of  judgment,  and  even  upon  a  writ  of  error  after  a  judgment 
entered  by  default  against  the  defendant.  But  the  decisions  in 
all  of  those  cases  appear  to  be  based  upon  the  English  decisions 
in  the  three  scire  facias  cases  from  Aleyn,  Style,  and  Anstrvr 
ther  ;  without  adverting  to  the  distinction  between  proceedings 
of  that  kind  and  ordinary  actions.  And  it  has  been  decided  by 
the  courts  of  other  states  that  the  defendant  cannot  avail  him- 
self of  the  objection  of  non-joinder  in  any  form  of  pleading, 
unless  it  appears  that  the  joint  contractor  who  is  not  sued  is  in 
full  life,  as  well  as  jointly  hable  with  such  defendant.  {See 
Mackall  v.  Roberts,  3  Monr.  {Kent.)  Rep.  130 ;  Geddes  v. 
Hawk,  10  Serg.  ^  Rawle  {Penn.)  Rep.  38.) 

I  therefore  think  the  decision  of  the  superior  court  of  the  city 
of  New- York  in  this  case  was  not  erroneous ;  and  that  the  judg- 
ment of  the  supreme  court  sustaining  that  decision  should  be 
affirmed. 

Putnam,  Senator,  delivered  an  opinion  concurring  in  sub- 
stance with  that  of  the  chancellor,  but  maintaining  that  the 
non-joinder  of  Crane  could  only  be  taken  advantage  of  by  plea 
in  abatement. 

On  the  question  being  put,  "Shall  this  judgment  be  re- 
versed?" all  the  members  of  the  court  present  who  heard  the 
argument,  twenty-one  in  number,  voted  for  affirmance. 

Judgment  affirmed.(a) 

(a)  See  The  State  of  Indiana  ▼.  Woram  and  othen,  {euOe,  p.  33.) 


ALBANY,  DECEMBER,  1848.  143 


Stewart  9.  Hntchiiis. 


Stewart  vs.  Hutchins. 

T.  executed  a  oonyeyance  of  certain  lands  to  S.,  containingr  the  following  clanse, 
Tiz:  "Fnmded  always  and  these  presents  are  upon  this  express  condition,  that 
if  the  nid  T.  shall  pay  off  and  discharge  the  several  legacies  beqaeathed  by  the 
hflt  will  and  testament  of  J.  deceased,  to  the  legatees  therein  mentioned,  and  in 
the  maimer  therein  specified,  and  which  said  legacies  are  charged  on  the  lands 
devised  by  the  said  last  will  and  testament  to  the  said  T.,  a  part  of  which  land 
hu  been  oonveyed  by  the  said  T.  to  the  said  S.,  then  these  presents  shall  cease, 
detennJne  and  be  null  and  void.'*  Held^  in  ejectment  brought  by  S.  against  T., 
that  the  conveyance  was  in  efiect  a  mortgage. 

Hdd  farther,  that  the  provision  in  the  revised  statutes  depriving  mortgagees  of  the 
remedy  by  ejectment  (2  R.  S.  312,  §  57)  was  applicable  to  this  case,  though 
the  conveyance  in  question  was  executed  long  before  those  statutes  took  effect 

On  error  from  the  supreme  court,  where  Stewart  brought  an 
action  of  ejectment  against  Hutchins,  and  was  nonsuited  at  the 
trial.  Afterwards,  Stewart  moved  for  a  new  trial  on  a  bill  of 
exceptions,  but  the  motion  was  denied,  and  judgment  rendered 
against  him  for  costs.  He  then  sued  out  the  present  error. 
For  the  facts  of  the  case,  together  with  the  opinion  of  the  su- 
preme court,  see  13  Wend.  485,  et  seq. 

J.  Crary  ^  M,  Fairchild,  for  the  plaintiflF  in  error,  insisted, 
in  addition  to  the  points  raised  in  the  court  below,  (13  Wend. 
486,)  that  even  if  thfe  conveyance  under  which  the  plaintiff 
claimed  should  be  deemed  a  mortgage,  yet  as  it  was  executed 
in  1818,  the  rights  of  the  parties  were  to  be  ascertained  by  the 
laws  then  in  force ;  and  the  statute  subsequently  passed  forbid- 
ding mortgagees  to  bring  ejectment  (2  R.  S.  312,  ^  67)  had  no 
application  to  the  case.    (Dash  v.  Van  Kleeck,  7  Johns.  Rep. 
ATT.)    In  support  of  the  point  raised  below  that  the  conveyance 
was  not  a  mortgage,  they  cited  and  commented  on  Conway's 
e3^rs  V.  Alexander^  (7  Cranch^  219,)  and   The  Lincoln  and 
Kennebeck  Bank  v.  Drummondj  (5  Mass.  Rep.  323.) 

N.  HUl  Jun.y  ioi  the  defendant  in  error,  contended  that  the 
conveyance  in  question  was  a  mortgage.     To  this  point  he 
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cited  1  i?.  L.  373,  §  3 ;  1  i?. /S.  756,  §  3 ;  i  Kenfs  Comm.  lAl, 
2,  145,  6, 4/A  ed. ;  Nugent  v.  Rilep,  (1  Mete.  Rep.  117 ;)  Z^an- 
fair  V.  Lanfair,  (18  Ptci.  299,  304 ;)  JE%tn5  v.  Arnold,  (16 
id.  269.)  He  further  contended  that  the  statute  depriving 
mortgagees  of  the  remedy  by  ejectment  (2  R.  S.  312,  §  57) 
was  applicable  as  well  to  mortgages  executed  before  as  after 
its  passage  ;  for  the  mischief  intended  to  be  suppressed  was  the 
same  in  both  instances.  (4  Kenfs  Comm.  156,  note  (c),  4^A 
ed. ;  13  Wend.  486,  7.)  The  nonsuit  granted  at  the  trial  was 
therefore  proper,  and  the  judgment  of  the  supreme  court  should 
be  affirmed. 

Scott,  senator,  delivered  an  opinion  concurring  substantial- 
ly with  the  view  taken  of  the  case  by  the  supreme  court.    And 

On  the  question  being  put,  '^  Shall  this  judgment  be  re- 
versed  ?"  all  the  members  of  the  court  present  who  heard  the 
argument,  voted  for  affirmance. 

Judgment  affirmed. 


Ward  vs.  The  People. 


/ce,  when  put  away  in  an  ice-house* for  domestic  use,  becomes  indiyidual  property, 
so  as  to  bo  the  subject  of  larceny. 

The  public  prosecutor  has  no  right  to  object,  on  the  trial  of  an  mdictment,  that  a 
question  put  to  one  of  the  witnesses  calls  for  an  answer  tending  to  expose  him  to 
criminal  punishment ;  this  being  an  objection  which  the  witness  alone  is  autho- 
rized to  make. 

Under  an  indictment  for  larceny  alleging  the  goods  to  be  the  property  of  F^  and 
to  have  been  stolen  from  him,  the  prisoner  may  be  convicted,  though  it  should 
turn  out  that  F.'s  possession  was  acquired  by  theft ;  and  hence  the  enquizy 
whether  F.  had  thus  acquired  possession  is  irrelevant 

There  are  no  accessories  in  petit  larceny ;  but  all  concerned  in  the  commi8Bion.af 
the  offence  are  principals. 

OjNT  error  from  the  supr^ne  court    The  fiaots  of  the  case  are 
stated  in  the*  following  opinion  of  the  chaocdlor.    For  a  more 
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ample  sta.tfement,  together  with  the  opinion  of  the  court  below, 
see3au/,  395ets€q. 

^-  Afl  Allen^  for  the  plaintiflf  in  error. 

•^  -A.  Spencer,  for  the  defendants  in  error. 

Wax-^orth,  Chancellor.    The  plaintiff  in  error  had  been 
convicted  for  a  petit  larceny  in  stealing  ice  from  the  ice-house 
of  J-  Pay;  which  ice  appeared  by  the  conviction  to  have  been 
^  pi'operty  of  Pay,  and  of  the  value  of  one  dollar.    He  was 
"^nvaids  indicted  for  a  second  offence  of  petit  larceny  in  steal- 
H  ^  quantity  of  butter,  stated  in  the  indictment  to  have  been 
*^  property  of  J.  Flag^.    Upon  the  trial  of  the  indictment, 
"*J^  the  plaintiff  in  error,  objected  that  ice  was  not  a  subject 
^' 'arceny,  and  that  the  record  produced  did  not  therefore  show 
*|egal  conviction  of  the  former  offence  of  petit  larceny;  which 
objection  was  overruled  by  the  court.  Flagg  testified  that  he  was 
"le  o^^xier  of  the  butter  which  was  stolen  from  his  possession, 
^^  that  he  bought  it  of  the  master  of  a  canal  boat.   Ward  there- 
^P^H  proposed  to  ask  the  witness  whether  he  did  not  steal  the  but- 
^^  ^n  board  the  boat,  or  whether  he  and  the  master  of  the  boat 
**  tiot  steal  it  together ;  which  question  was  objected  to  by  the 
P^olic   prosecutor  and  overruled  by  the  court.    He  thereupon 
S'^Ve  evidence  tending  to  prove  that  he  did  not  himself  steal  the 
*^^ttet  from  Flagg,  but  sent  another  person  to  steal  it ;  and  that 
^^  afterwards  divided  the  butter  between  them.    And  he  re- 
^>>ested  the  court  to  chaise  the  jury  that,  if  the  butter  was  thus 
Stolen,  he  was  merely  an  accessory,  and  could  not  be  convicted 
*s  a  principal  for  the  petit  larceny.    This  the  court  refused; 
but  charged  the  jury  that,  if  the  other  person  stole  the  butter,  in 
Ward^s  absence,  by  his  advice  and  procurement,  he  might  be  con- 
victed as  a  principal,  as  there  were  no  accessories  in  petit  lar- 
ceny   Exceptions  were  taken  to  these  several  decisions  of  the 
court,  and  upon  argument  of  the  exceptions  before  the  supreme 
court,  they  were  disallowed ;  and  Ward  was  sentenced  to  im- 
priscmment  in  th«  state  fxi^on. 
Vol.  VI.  19 
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It  is  not  necessary  to  examine  the  question  whether  the 
court  before  whom  the  indictment  for  the  second  offence  was 
tried,  had  a  right  to  decide  in  this  collateral  way  whether 
the  first  conviction  was  not  erroneous.  For  there  can  be  no 
doubt  that  ice,  when  collected  and  preserved  for  use  in  an  ice- 
house, becomes  individual  property,  so  as  to  make  it  the  subject 
of  larceny ;  although  it  was  not  so  when  it  constituted  a  part 
of  the  river  or  pond  from  whence  it  was  originally  taken.  {See 
Barb.  Mag.  Crim.  Law,  160.) 

The  public  prosecutor  could  not  object  to  the  question  put  to 
Flagg  upon  the  ground  that  if  answered  in  a  particular  way  it 
would  subject  him  to  a  criminal  prosecution.  That  is  an  ob- 
jection that  the  witness  alone  is  authorized  to  make.(a)  But 
the  objection  was  properly  sustained  upon  the  ground  that  the 
answer  to  the  question  was  not  relevant  to  the  matter  of  the  is- 
sue ;  as  it  was  not  material  to  know  whether  Flagg  became 
possessed  of  the  butter  wrongfully  or  otherwise.  {Id.  162 ;  2 
Russ.  on  Crimes,  156,  Am.  ed.  of  1836 ;  1  LeacKs  C  C,  622.) 

The  court  was  also  right  in  charging  the  jury  that  if  Arnold 
stole  the  butter  in  the  absence  of  Ward,  but  by  his  advice  and 
procurement,  the  latter  was  a  principal  in  the  larceny.  Lord 
Coke  sayTS  that  in  the  highest  offence  and  lowest  injury,  there 
are  no  accessories,  but  all  are  principals ;  as  in  treason,  petit 
larceny,  and  trespass.  (2  Inst  183.)  And  the  law  has  been 
settled  for  nearly  two  hundred  years  that  in  petit  larceny  there 
can  be  no  accessory,  on  account  of  the  smallness  of  the  felony. 
Those  who  procure,  aid  or  advise  in  the  commission  of  the  of- 
fence, are  principals.  And  those  who  merely  assisted  the  escape 
of  the  perpetrator  of  the  offence,  were  not,  at  common  law,  re- 
garded as  criminal.  (12  Cok^s  Rep.  81 ;  1  Hale's  P.  C.  530, 
616 ;  Barh.  Mag.  Crim.  Law,  177 ;  Foster's  C.  L.73]2 Easfs 
C  L  743 ;  Cro.  Eliz.  750 ;  2  Hawk.  P.  C.  440.) 

The  plaintiff  in  error  was  therefore  rightfully  convicted  of 
this  second  offence  of  petit  larceny ;  and  the  judgment  of  the 
court  below  should  be  affirmed. 

(a)  See  Ckyf  ▼.  Thayer,  (3  AtK,  564,  566.) 


\ 
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Poster,  Senator,  said,  among  other  things,  that  the  su- 
preme court  erred  in  overruling  the  question  put  to  Flagg. 
Conceding  that  the  witness  might  have  refused  to  answer, 
'^^cause  of  the  danger  of  exposing  himself  to  criminal  pun- 
ishment, was  this  a  groimd   upon  which  either  the  court 
^ho  tried  the  cause  or  the  public  prosecutor  could  interfere  ? 
^^'    The  privilege  was  that  of  the  witness,  and  he  alone  had 
^6  right  to  avail  himself  of  it.     Nor  was  the  question  irrele- 
^t.    It  called  for  an  answer  which  might  have  gone  far  to- 
^^'ds  discrediting  Flagg  with  the  jury.    Besides,  it  was  rele- 
^^  by  way  of  disproving  a  material  allegation  in  the  indict- 
^^  viz.  that  the  £irticle  stolen  was  the  property  of  Flagg.     If 
^6  /^ad  nothing  but  a  possession  acquired  by  theft,  the  property 
^QV'sv.s  Hot  in  him,  but  remained  where  it  was  before  the  theft  was 
c=o«cirtutted.    {Commonwealth  Y,  Morse,  14  Mass.  Rep.  217.) 
-^"^  ^ct  of  this  kind,  so  far  from  divesting  the  property  of  the 
^'W^ner,  does  not  even  change  the  possession,  in  contemplation  of 
l^w.      (pg,.  Gould,  J.  in  The  King  v.  Wilkins,  1  Leach's  Cr. 
-^«tc,  520,  522.)    It  is  true,  the  proposition  is  laid  down  by 
^^^    and  some  other  elementary  writers  of  high  repute,  that 
^  A.  steal  goods  of  B.,  and  after,  C.  steal  the  same  goods  from 
"^>  C.  is  a  felon  both  as  to  A.  and  B. ;  and  he  may  be  indicted 
^^  stealing  the  goods  of  B."    (2  Easfs  Cr.  Law,  654,  ch.  16, 
®0.)     East  cites  Hale,  who  states  the  proposition  thus :    "  If 
^-  steals  the  horse  of  B.,  and  after,  C.  steals  the  same  horse  from 
•>  Jti  this  case  C.  is  a  felon  both  as  to  A.  and  as  to  B.,  for  by 
^  theft  by  A.,  B.  lost  not  the  property,  nor,  in  law,  the  pos- 
f^^^ifcow  of  the  horse  or  other  goods ;  and  therefore  in  that  case 
'  *ft^y  be  appealed  of  felony  by  B.  or  indicted  of  felony,  quod 
y^*>    et  asportavU  the  horse  of  B."     (1  Hale's  P.  C.  607.) 
^^    single  expression  made  use  of  by  these  authors  that  "  C.  is 
«.   ^^^:>ii  both  as  to  A.  and  B.,"  may  indeed  furnish  an  inference 
y    ^^^ir^ble  to  the  doctrine  maintained  by  the  court  below  ;  but 
J,  ^^^  take  the  whole  passage  together,  especially  as  quoted  from 
T^^-^  and  construe  it  in  reference  to  the  leading  idea  which  the 
.^*^^i  intended  to  illustrate,  it  furnishes  no  sufficient  warrant 
^  Si^ying  that,  in  the  instance  put,  C.  might  be  indicted  and 
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convicted  as  for  stealing  the  property  of  A,  On  the  contrary, 
Hale  expressly  affirms  that  B.  '^  lost  not  the  property,  nor,  in 
law,  the  possession ;"  and  this  accords  with  all  just  views  of  the 
nature  of  property  and  the  mode  of  its  acquisition.  I  have  been 
unable  to  find  any  adjudged  case  where  an  indictment  for  lar- 
ceny has  been  sustained  which  alleged  the  property  to  be  in 
one  who  had  himself  stolen  it,  and  who  had  no  other  pretence 
of  right  to  the  possession.  Nor  do  I  believe  that  such  a  doc* 
trine  can  be  established  without  interfering  with  some  of  the 
most  familiar  principles  of  the  common  law. 
I  think  the  judgment  of  the  court  below  should  be  reversed. 

On  the  question  being  put,  "  Shall  this  judgment  be  reversed?" 
the  members  of  the  court  voted  as  follows : 

For  reversal :  Senators  Bartlit,  Dixon,  Foster,  Strong 
and  Wright — 5. 

For  affirmance :  The  Chancellor,  and  Senators  Bockee, 
Dknniston,  Franklin,  Hard,  Lawrence,  Lott,  Mitch- 
ell, Platt,  Porter,  Putnam,  JBjboades,  Scott  and  Sco- 
VIL — 14. 
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Huntington  and  another  vs,  Fobkson. 

Under  the  act  of  1820,  relating  to  the  redemption  of  landi  sold  on  execution,  a  cred- 

itar  whose  judgment  was  a  lien  on  only  a  part  of  the  premisee  sold,  acquired  no 

light  to  redeem  the  whole. 
The  proriaon  in  the  reviied  statutes  giving  this  light  applies  only  to  sales  made 

after  the  Irt  of  January,  1830,  and  was  not  intended  to  operate  retro$peetively 

BO  as  to  interfere  with  purchases  previously  made. 
Accordingly,  where  real  estate  was  sold  on  execution  in  October,  1829,  and  a 

jadgment  credited',  whose  lien  extended  only  to  a  portion  of  the  property  sold, 

might  to  redeem  thetpAoie  under  the  revised  statutes;  held,  that  he  had  no 

nch  right 
A  creditor  can  in  no  case  redeem  by  virtue  of  a  lien  upon  a  portion  of  the  debtor's 

property  not  sufficiently  described  in  the  sheriff's  advertisement  dtc.    Per  Hoot, 


Whether  t  reoLeharge  reserved  upon  a  lease  in  fee  can  be  sold  on  exeoution  as 
nal  estate  and  redeemed  by  a  creditor,  quere. 

On  error  from  the  supreme  court,  where  Huntington  and 
Riyn  brought  ejectment  against  Forkson,  to  recover  the  posses- 
sion of  a  farm  situated  in  Rensselaer  county,  originally  contain- 
ing one  hundred  and  twenty-five  acres,  and  which  was  convey- 
ed to  Payn  by  one  Woodworth,  in  September,  1806.  On  the 
trial  in  the  court  below  the  jury  found  a  special  verdict,  which, 
after  setting  forth  Payn's  title  derived  from  Woodworth,  stated 
the  following  facts,  among  others,  viz :  That  in  October,  1806, 
Payn  executed  a  perpetual  lease  to  John  Burhans  of  three  acres, 
parcel  of  the  farm  in  question,  reserving  an  annual  rent,  and  a 
right  of  distress  and  re-entry  in  case  of  non-payment.  That  in 
April,  1812,  and  in  April,  1815,  Payn  executed  two  other  and 
similar  leases,  the  one  to  William  Bissell,  and  the  other  to  Brad- 
dum  Yale,  each  conveying  one  acre  and  a  half,  parcel  of  the 
said  ferm.  That  Burhans,  Bissell  and  Yale  took  immediate 
possession  under  their  respective  leases,  and  have  continued  to 
occupy  the  lands  thereby  conveyed  ever  since.  That  on  the 
28th  day  of  February,  1823,  a  judgment  was  recovered  in  the 
supreme  court  by  Joshua  Bloore  against  Payn,  which  was  sub- 
sequently revived  by  scire  faciei.  That  on  the  14th  of  De- 
cember, 1824,  Payn  sold  and  conveyed  the  whole  of  the  farm 
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in  question  to  William  Hull,  excepting  the  lots  which  he  had 
before  leased  to  Burhans,  Bissel  and  Yale.  That  on  the  26th 
of  April,  1826,  Philip  Barringer  obtained  a  judgment  in  the  su- 
preme court  against  Payn,  which  was  subsequently  assigned  to 
one  Rosekrans.  That  on  the  9th  day  of  August,  1828,  another 
judgment  was  recovered  against  Payn,  by  Huntington,  one  of 
the  plain  tiflfe  below.  That  writs  oi  fieri  facias  were  afterwards 
issued  upon  the  judgments  in  favor  of  Bloore  and  Huntington, 
on  which  the  sheriflf  advertised  and  sold  all  Payn's  right  and 
title  to  the  one  himdred  and  twenty-five  acres  in  dispute.  That 
the  sale  took  place  on  the  24th  of  October,  1829,  several  •  miles 
from  the  premises,  and  Huntington  became  the  purchaser. 
That  within  the  time  allowed  for  creditors  to  redeem,  Rose- 
krans, the  assignee  of  the  judgment  in  favor  of  Barringer,  paid 
to  the  sheriff  the  amount  bid  by  Huntington,  with  the  interest, 
claiming  to  be  entitled  to  a  deed.  And  that  the  sheriff  exe- 
cuted a  deed  to  Huntington,  and  afterwards  executed  a  deed  to 
Rosekrans.  The  special  verdict  further  stated  that,  "in  and  by 
the  said  deed  from  Payn  to  Hull,  the  said  lands  and  tenements 
set  forth  and  described  in  the  said  advertisement  of  sale,  in  the 
certificate  thereof,  and  in  the  deeds  executed  by  the  said  sheriff' 
to  Huntington  and  Rosekrans,  and  every  part  and  parcel  there- 
of, were  sold  and  conveyed  to  the  said  Hull,  his  heirs  and  as- 
signs forever,  excepting  so  much  thereof  as  was  conveyed  as 
aforesaid  by  the  said  Payn  to  the  said  Burhans,  Bissell  and 
Yale." 

Huntington  contended  in  the  court  below  that  he  was  enti- 
tled to  judgment  upon  the  facts  found  by  the  special  verdict,  on 
the  ground  that  he  was  the  purchaser  at  the  sheriff's  sale,  and 
that  Rosekrans  had  no  right  to  redeem.  The  court  below, 
however,  rendered  judgment  in  favor  of  the  defendant,  for  the 
reasons  stated  in  their  opinion  given  upon  a  motioninade  by  Rose- 
krans to  compel  the  sheriff  to  execute  a  deed.  {See  The  Peo- 
ple^ ex  reL  Rosekrans^  v.  Hawkins,  Sheriff  ^c,  7  Wend.  463 
et  seq.)  Huntington  and  Payn  thereupon  brought  error  to  this 
court. 
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N,  HUl  Jun,  4*  D,  Cady^  for  the  plaintiffs  in  error,  relied 
mainly  upon  the  following  points  :  1.  The  judgment  in  favor 
of  Barringer  was  not  a  lien  on  any  portion  of  the  premises  sold 
by  the  sheriff,  and  therefore  Rosekrans  had  no  right  to  redeem. 
It  will  be  said,  however,  that  the  judgment  was  a  lien  on  Payn's 
interest  in  the  lands  leased  in  fee  to  Burhans,  Bissell  and  Yale. 
This  we  deny.  The  creation  of  these  leases  passed  the  whole 
estcUe  immediately  to  the  tenants,  who  took  subject  to  the  con- 
dition that  they  would  pay  the  stipulated  rent ;  and  so  long  as 
they  performed  this  condition,  and  no  actual  entry  was  made, 
their  estate  remained  precisely  the  same  as  if  no  qualification 
had  been  annexed  to  it.  {Shep.  Touch,  153 ;  4  Kenfs  Chmm. 
122  to  125;  Springstein  v.  Schermerhorn,  12  Johns,  Rep. 
357,  361,  2.)  The  clause  of  distress  and  re-entry  provides  for 
a  mere  possible  right  in  the  lessor ;  but  the  possibility  is  too 
remote  to  be  deemed  a  present,  subsisting  estate  or  interest  in 
the  land.  {See  1  ITilL  Ahr.  322,  409,  410 ;  Springstein  v. 
Schermerhorn^  12  Johns,  Rep,  361,  2.)  The  provision  for  dis- 
tress, moreover,  is  a  mere  license  to  enter  for  the  purpose  of 
seizing  goods  by  way  of  satisfying  the  rent,  and  reserves  no 
right  in  the  land,  (2  LeigKs  N,  P.  786;  1  Hill  Ahr,  156, 
§  54  ;   GHh,  On  Dist,  1,  2 ;  2  ChUti/s  Bl,  Com,  6,  note  (8).) 

2.  Even  if  a  rent-charge  reserved  upon  a  lease  in  fee  may  be 
sold  on  execution,  still  it  is  not  the  subject  of  redemption.  The 
supreme  court  concede  that  Rosekrans'  claim  to  occupy  the 
place  of  a  redeeming  creditor  depends  upon  2  R.  S,  372,  §  53 ; 
and  in  order  to  bring  him  within  that  provision,  it  must  appear 
that  his  judgment  was  a  lien  on  a  specific  portion  of  a  lot,  tract 
or  parcel  sold.  These  terms  are  to  be  construed  strictly  as 
against  a  creditor  claiming  to  redeem,  ( Waller  v.  Harris,  30 

Wend,  555,)  and  are  properly  applicable  only  to  land.  They 
do  not  embrace  a  mere  rent-charge,  reserved  upon  a  lease  in 
fee.     (Shep,  Touch,  80,  91.) 

3.  Again,  the  special  verdict  does  not  show  that  Payn's  in- 
terest in  these  rents  was  in  fact  sold  by  the  sheriff;  and  this  is 
conclusive  against  Rosekrans'  claim  to  redeem.  The  sheriff's 
proceedings  should  be  presumed  regular,  until  the  contrary  ap- 
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pears.  But  if  he  sold  in  one  mass,  and  without  any  other  dis- 
crimination than  appears  hy  the  special  verdict,  not  only  all  the 
lands  which  belonged  to  Payn  when  the  Bloore  judgment  was 
docketed,  but  also  the  rents  in  question,  the  sale  was  palpably 
irregular,  if  not  absolutely  void.  {Jackson  v.  Striker,  1  Johns. 
Cos.  384;  Jackson  y.  Rosevelt,  13  Johns.  Bep.  97,  102,  3; 
Jackson  v.  Delancy,  id.  637,  551,  2;  Jackson  v.  Newton,  18 
id.  355,  362 ;  LindetidoU  v.  Doe,  14  id.  222 ;  Sheldon  v.  So- 
per,  id.  352 ;  Rowley  v.  Brown,  1  Binn.  Rep.  61.) 

4.  But  the  sale  took  place  under  the  act  of  April  \2th,  1820 ; 
{Sess.  Laws  of  1820,  p.  167 ;)  and  Rosekrans  acquired  no  right 
to  redeem  unless  his  judgment  was  a  lien  on  the  whole  of  the 
premises  sold,  which  is  not  pretended.  At  all  events,  his  right 
to  redeem,  if  allowed,  could  only  be  co-extensive  with  his  lien, 
and  this  would  restrict  him  to  the  rents.  {Matter  of  Erwin 
▼.  SchHven,  19  Johns.  Rep.  379,  380;  3  iJ.  iS.  728,  2d  ed.) 

5.  The  revised  statutes  do  indeed  give  the  right  to  redeem, 
even  where  the  creditor's  lien  extends  only  to  a  portion  of  the 
thing  sold ;  (2  JR.  S.  372,  §  53 ;)  but  they  are  inapplicable  to 
this  case.  By  the  sale  to  Huntington  he  acquired  an  absolvie 
right  to  a  deed  as  against  all  persons  not  entitled  to  redeem  under 
the  act  then  in  force,  of  whom  Rosekrans  was  one ;  and  as  the  re- 
vised statutes  were  passed  subsequently,  they  ought  not  to  be  al- 
lowed to  operate  retrospectively,  so  as  to  take  away  or  impair  this 
right.  (2  R.  8.  779,  §  5  ;  Dash  v.  Van  Kleeck,  7  Johns.  Rep. 
ATT ;  Terrington  v.  Hargreaves,  3  Moore  ^  Payne,  137, 143; 
1  Kenfs  Comm.  454,  5 ;  The  Thames  Manufacturing  Co.  v. 
Lathrop,  7  Conn.  Rep.  550,  556,  7 ;  Perkins  v.  Perkins,  id. 
568,  663;  Ogden  v.  Blackledge,  8  Cranch,  272;  Couch  v. 
Jeffries,  4  Burr.  2460,  2462 ;  Wilkinson  v.  Meyer,  2  Ld.  Bay. 
1360,  1352 ;  Helmore  v.  Skuter,  2  Show.  17 ;  iS.  C.  2  Mod.  310, 
1  Vent.  330.)  If  the  opposite  construction,  however,  is  to  prevail, 
then  we  insist  that  the  provision  imder  which  Rosekrans  has  been 
allowed  to  redeem  is  a  law  impairing  the  obligation  of  Hunting- 
ton't  contract,  and  is  therefore  void.  {Const,  of  U.  S.,  Art.  1, 
i  10 ;  1  KmCs  Comm.  413  to  423 ;  Qrem  v.  Biddk,  8  Wheat. 
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1 ;  Rowlett  v.  Shepherd^  4  Miller's  Lou.  Rep,  94 ;  Brtmsenv. 
Kinziej  1  Howardj  311.) 

S.  Sievensj  for  tha  defendant  in  error,  reviewed  the  several 
positions  taken  by  the  counsel  for  the  plaintij9&  in  error,  and 
stated  and  argued  the  following  points :  1.  That  the  revised 
statutes  controlled  the  right  of  redeeming  in  this  case,  and  not 
the  act  of  1820-  ( The  People,  ex  rel.  Fleming,  v.  Livingston^ 
6  Wend.  626.)  2.  That  the  Barringer  judgment  was  a  lien  on 
the  rent-charge  reserved  by  Payn  in  the  leases  to  Burhans,  Bi»- 
sell  and  Yale.  {Lillingston^s  case,  7  Coke's  Rep,  129 ;  The 
People  V.  Haskins,  7  Wend,  466,  7,  and  the  cases  there  cited.) 
3.  That  the  rent-charge  was  a  part  of  the  real  estate  sold  by  the 
sheriff,  and  therefore  Bosekrans  was  entitled  to  redeem  the  whole. 
(2  R,  S,  372,  §  53.) 

Porter,  Senator.  On  the  24th  of  October,  1829,  Hunting- 
ton became  the  purchaser,  at  sheriff's  sale,  of  all  the  right  and 
title  of  Payn  to  the  lands  in  dispute,  and  the  question  arising  in 
the  case  is,  whether  Rosekrans  was  entitled  to  redeem  them.  It 
was  conceded  on  the  argument  by  the  counsel  for  the  defendant, 
that  Rosekrans  was  not  a  redeeming  creditor  in  respect  to  the 
lands  in  controversy,  within  the  act  of  April  12th,  1820,  inas- 
much as  his  judgment  was  not  a  lien  on  the  whole  of  the  prop- 
erty sold,  but  only  upon  the  rent-charge  mentioned  in  the  special 
verdict ;  and  unless  he  was  entitled  to  redeem  in  virtue  of  some 
subsequent  enactment,  the  present  defence  must  fail. 

The  statute  imder  which  Rosekrans  claimed  to  redeem,  went 
into  operation  on  the  1st  of  January,  1830,  and  the  act  of  1820 
was  then  repealed.  (2  R,  S,  372,  §  53 ;  id.  779.)  But  by  the 
6th  section  of  the  repealing  act  it  was  provided  as  follows : 
"  The  repeal  of  any  statutory  provision  by  this  act,  shall  not 
affect  any  act  done,  or  right  accrued  (fee,  previous  to  the  time 
when  such  repeal  shall  take  effect ;  but  every  such  act,  right 
&c.,  shall  remain  as  valid  and  effectual  as  if  the  provision  so  re- 
pealed had  ranained  in  force."  (2  R,  S.  779.)  An  important 
inquiry  then  arises,  viz.  whether  any  right  accrued  to  Hunting- 
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ton  by  his  purchase  in  October,  1829,  which  was  in  conflict 
with  the  claim  set  up  by  Rosekrans  to  redeem  imder  ttie  subse- 
quent act  of  January,  1830. 

Before  the  law  of  1820,  a  purchaser  of  lands  at  a  sheriff's  sale 
acquired  an  absolute  right  to  a  deed.  The  object  of  that  law 
was  to  modify  this  right;  and  the  first  section  accordingly 
directed  that,  instead  of  giving  a  deed,  the  sheriff  should  give 
the  purchaser  a  certificate  that  he  would  be  entitled  to  a  deed, 
unless  the  land  was  redeemed  as  thereinafter  provided.  The 
second  section  gave  the  judgment  debtor  a  right  to  redeem 
within  one  year  from  the  sale,  by  paying  the  purchase  money, 
and  ten  per  cent,  interest.  By  the  third  section  it  was  provided 
that,  in  case  the  judgment  debtor  did  not  redeem,  any  creditor 
of  his,  having  a  judgment  which  was  a  lien  on  the  land,  might 
redeem  within  fifteen  months  from  the  sale,  by  paying  the 
purchase  money  and  ten  per  cent-  interest.  It  was  then  de- 
clared that,  whenever  a  creditor  did  so  redeem,  he  should  "  be 
entitled  to  and  acquire  all  the  rights  of  the  original  purchaser." 

It  is  contended  that,  under  the  provisions  of  this  law,  the 
purchaser  acquired  no  such  right  as  was  protected  by  the  saving 
clause  in  the  repealing  act  of  1830  ;  and  that  the  latter  was  de- 
signed to  protect  absolute  rights  only.  I  cannot  assent  to  this 
position.  The  first  section  of  the  act  of  1820,  and  the  sheriff's 
certificate  given  in  accordance  with  it,  assiured  the  purchaser  that 
he  would  be  entitled  to  a  deed,  unless  the  land  was  redeemed  as 
thereinafter  provided.  Instead  of  a  deed  to  be  given  on  the 
sale,  as  was  formerly  required,  the  law  authorized  the  sheriff  to 
give  a  written  promise  of  a  deed,  subject  only  to  a  privilege  of  re- 
deeming accorded  to  the  judgment  debtor  and  certain  of  his  cred- 
itors. This  right,  though  not  entirely  absolute,  was  still  valuable, 
and  worth  the  attention  of  the  legislature ;  and  I  think  they  de- 
signed to  protect  it  by  the  saving  clause  before  alluded  to. 

To  show  that  the  law  of  1830,  if  allowed  to  control  the  present 
question,  would  interfere  with  the  substantial  and  even  absolute 
rights  of  Huntington  under  his  purchase,  I  might  advert  to  the  pro- 
vision in  the  previous  law  which  required  a  redeeming  creditor  to 
pay  ten  percent,  interest  on  the  amount  for  which  the  premises  were 
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sold,  before  he  was  entitled  to  a  deed.  Rosekrans  claims  to 
have  redeemed  mider  an  act  which  allows  the  creditor  to  de- 
mand a  deed  by  paying  the  purchase  money  with  seven  per 
cent  interest.    (2  iJ.  iS.  371,  2,  §§  51,  53.) 

At  the  time  the  sale  in  question  took  place,  Rosekrans  was  not 
a  redeeming  creditor ;  and  as  and  against  him,  therefore,  Hunting- 
ton's right  to  a  deed  was  absolute  and  unqualified.  The  repealing 
act  of  1830  provided,  that  such  right  should  remain  as  valid  and 
effectual  as  if  the  law  under  which  it  accrued  had  continued  in 
force.  I  am  therefore  of  opinion  that  Rosekrans  had  not  a 
right  to  redeem,  and  that  he  acquired  no  title  under  the  sheriff's 
deed. 

The  supreme  court  seem  to  have  supposed,  when  this  case 
was  before  them,  that  it  came  within  the  decision  made  in  The 
People^  ex  rel.  Fleming,  v.  Livingston,  (6  Wend,  526 ;)  but  I 
apprehend  they  were  mistaken.  The  only  point  decided  there 
was,  that  the  formal  proceedings  to  redeem  must  be  conducted 
according  to  the  act  of  1830,  if  instituted  after  that  time,  though 
the  sale  took  place  under  the  act  of  1820 — a  very  different  ques- 
tion, it  is  believed,  firom  the  one  now  presented. 

There  is  a  further  objection  to  Rosekrans'  claim  to  redeem, 
which  seems  to  me  to  be  fatal.  The  special  verdict  finds  that, 
by  the  deed  iCrom  Payn  to  Hull,  Payn  conveyed  all  the  lands 
and  tenements  that  were  subsequently  sold  to  Huntington  by 
the  sheriflT,  "  excepting  so  much  thereof  as  was  conveyed  &c.  to 
Burhans,  Bissell  and  Yale,"  mider  their  respective  leases.  If 
the  fact  be  so,  there  was  nothing  on  which  the  Barringer  judg- 
ment could  be  a  lien.  The  counsel  for  the  defendant  said,  on 
the  argument,  that  this  was  the  result  of  a  mistake  in  drawing 
np  the  special  verdict,  and  rather  seemed  to  concede  that  the 
finding  took  away  the  claim  of  Rosekrans.  But  we  can  have  no 
oflier  guide  than  the  error  book. 

The  questions  whether  the  Barringer  judgment  was  a  lien 
upon  the  interest  which  Payn  had  in  the  lands  leased  to  Bur- 
hans, Bissell  and  Yale,  or  the  rents  arising  therefrom,  supposing 
fiiese  not  to  have  been  conveyed  to  Hull,  and  whether  the 
rents  constitute  a  specific  portion  of  the  lot,  tract,  or  parcel  sold^ 
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within  the  meaning  of  the  Isw  under  which  Rosekrans  claimed 
to  redeem,  are  interesting,  and  if  I  could  command  the  time,  I 
would  examine  them ;  but  as  the  opinion  I  have  already  ex- 
pressed goes  to  the  whole  case,  it  becomes  imnecessary. 

I  think  the  judgment  of  the  supreme  court  is  erroneous,  and 
shall  therefore  vote  to  reverse  it. 

Root,  Senator.  The  supreme  court  decided  in  this  case  thai 
the  Barringer  judgment  was  a  lien  upon  the  rent-charge  on  the 
small  lots  leased  by  Payn  to  Burhans,  Bissell  and  Yale ;  that  this 
rent-charge  was  a  part  of  the  real  estate  sold  to  Huntington  by 
the  sheriff;  and  that  Rosekrans,  the  assignee  of  the  Barringer 
judgment,  had  a  right  to  redeem  the  whole,  by  the  revised  statr 
utes,  in  virtue  of  his  lien  upon  a  portion.  It  might  be  an  im- 
portant question  whether  the  contingent  interest  of  Payn  arising 
upon  these  leases,  can  be  regarded  as  an  estate  in  lands,  capable 
of  being  described,  advertised  and  sold  on  execution,  in  the  man- 
ner pointed  out  by  the  statute ;  (1  J?.  L,  505,  S  13 ;  1  if.  ^, 
369,  370,  §}  35,  42 ;)  and  also  whether  it  can  be  said  to  consti- 
tute a  "  specific  portion  of  a  lot,  tract  or  parceV^  &c.,  within  the 
meaning  of  the  act  under  which  Rosekrans  claims  to  have  re- 
deemed.   (1  R.  S,  372,  §  53.) 

The  rent-charge,  however,  was  not  specifically  described  by 
the  sheriff  in  his  advertisement,  nor  does  it  appear  that  be  de- 
signated it  at  the  time  of  the  sale,  or  professed  to  sell  it.  Of 
course  it  did  not  pass  to  Huntington,  the  purchajser.  The  gen- 
eral description  given,  viz.  all  the  right  and  title  (fee,  would 
not  notify  the  purchaser  that  the  rent-charge  was  to  be  sold, 
unless  the  land  on  which  it  was  charged  was  also  defined  and 
described.  It  is  fit  that  a  person's  estate  should  be  made  to 
go  as  fur  as  may  be  to  the  extinguishment  of  his  debts ;  but  it 
is  also  fit  that  the  purchaser  should  be  well  assured  at  the  time 
of  the  sale,  how  far  the  right  of  redemption  may  be  extended. 
He  is  advised  of  its  extent  only  by  the  description  given  of  the 
thing  sold,  and  the  liens  thereupon  which  may  appear  of  record. 
If  liens  unknown  and  imdescribed  can  be  made  to  fasten  upon 
the  property  sold,  purchasers  could  hardly  be  found  who  would 
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bid  any  thing  like  an  equivalent  for  it.  Besides,  the  law  assures 
the  purchaser  that  he  shall  have  a  deed  for  the  property  sold, 
unless,  within  the  time  limited,  he  shall  be  refunded  the  purchase 
money,  with  a  specified  amount  of  interest,  by  a  class  of  persons 
who  are  mentioned.  His  certificate  of  sale  gives  him  a  vested 
right  to  an  inchoate  interest  in  the  land,  subject  to  be  defeated 
upon  certain  conditions.  Those  conditions  should  be  known,  or 
susceptible  of  being  known,  at  the  time  of  the  sale.  The  inter- 
position of  new  ones  is  an  invasion  of  the  purchaser's  rights. 

There  is  another,  and  I  think  a  fatal  objection  to  the  decision 
of  the  supreme  court.  Huntington  was  entitled  to  a  deed,  un- 
less redemption  was  made  pursuant  to  the  act  of  1820.  There 
is  no  pretence  that  it  was  so  made. 

I  am  of  opinion  that  the  supreme  court  erred  in  giving  judg- 
ment for  the  defendant,  and  shall  therefore  vote  for  reversal. 

On  the  question  being  put,  "  Shall  this  judgment  be  reversed  7" 
all  the  members  of  the  court  present  who  heard  the  argument, 
except  Senators  Bockee  and  Deyo,  voted  for  reversal. 

Judgmait  reversed. 


Van  Santvoord  and  others  vs,  St.  John  &  Tousey. 

A  writ  of  error  will  lie  upon  a  judgrment  of  the  supreme  court  reversing  the  judg. 
ment  of  a  court  of  common  pleas  and  awarding  a  venire  de  novo. 

Where  goods  are  delivered  to  a  carrier,  marked  for  a  particular  destination,  without 
anj  directions  as  to  their  transpoitation  and  delivery  save  such  as  may  be  infer, 
red  from  the  marks  themselves,  the  carrier  is  only  bound  to  transport  and  deliver 
them  according  to  the  establis!icd  usage  of  the  business  in  which  he  is  engaged, 
whether  the  consignor  knew  of  the  usage  or  not 

In  an  action  to  recover  the  value  of  goods  entrusted  to  the  defendants  for  trans, 
portation,  it  appeared  that  they  were  engaged  in  the  carrying  business  on  the 
Hudson  river,  by  moans  of  a  line  of  tow-boats  which  ran  between  New- York  and 
Albany,  and  were  not  interested  in  any  transportation  line  west  of  the  latter 
place ;  that  they  received  on  board  one  of  their  boats,  from  the  plaintiffs, 
a  box  of  goods  marked  **  J.  P.,  Little  Falls,  Herkimer  Co.,**  and  gave  a  receipt 
frrltAthete  words,  «•  Rse'd  of  J.  lb  T.,  [the  plaifitiA,]  on  botrd  the  tow.JKja( 
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6lc,  [naming  it,]  a  box  of  morchandize  marked  J.  P.,  Little  Falls,  Herkimer 
Co. ;"  that  the  plaintifis  gave  no  special  directions  as  to  the  place  where  the  box 
was  to  be  delivered,  nor  as  to  the  mode  of  delivery  ;  that  upon  its  arrival  at  AU 
bany  the  defendants  delivered  it  safely  on  board  a  canal  boat  belonging  to  a  re. 
sponsible  line,  whose  route  lay  through  Little  Falls,  this  being  in  accordance 
with  the  uniform  usage  of  all  carriera  between  New. York  and  Albany,  in  similar 
cases :  and  that  before  the  canal  boat  reached  Little  Falls  the  box  was  broken 
open  and  rifled  of  its  contents.  Held  that,  though  the  plaintifls  were  ignorant 
of  the  usage  mentioned,  the  circumstances  were  insufficient  to  make  out  a  con. 
tract  on  the  pait  of  the  defendants  to  deliver  the  box  at  Little  Falls,  and  tliat 
their  responsibility  as  common  earners  ceased  at  Albany,  where  they  became 
mere  forwarders. 
Held  further,  that  as  the  mode  in  which  the  defendants  forwarded  the  goods  from 
Albany  was  in  accordance  with  the  uniform  usage  of  the  business  in  which  Uicy 
were  engaged,  and  no  want  of  care  on  their  part  in  selecting  a  proper  vehicle 
was  shown,  they  were  not  liable. 

On  error  from  the  supreme  court.  St.  John  &  Tousey  sued 
the  present  plaintifls  in  error,  in  the  New- York  common  picas, 
where  judgment  was  rendered  against  the  former.  The  su- 
preme court  afterwards  reversed  the  judgment,  and  awarded  a 
venire  de  novo  in  the  common  pleas.  For  the  groimds  of  the 
reversal,  together  with  the  principal  facts  as  proved  upon  the 
trial,  see  25  Wend,  661  et  seq.  Some  additional  facts,  necessa- 
ry perhaps  to  a  more  minute  and  perfect  view  of  the  case,  will  be 
found  stated  in  the  following  opinions,  especially  in  that  of  the 
chancellor.  Judgment  was  perfected  on  the  decision  of  the  su- 
preme court,  whereupon  St.  John  &  Tousey  brought  error  to 
this  court.    The  case  was  argued  here  in  June  1843,  by 

C.  Van  Santvoord  ^  G,  Wood,  for  the  plaintiflSs  in  error,  and 

H,  P.  Allen  (J*  D.  Graham,  for  the  defendants  in  error. 

Upon  the  opening  of  the  argument,  the  counsel  for  the  defend- 
ants in  error  objected  that,  as  the  supreme  court  had  reversed  the 
judgment  of  the  conmion  pleas  and  awarded  a  venire  de  novo, 
no  writ  of  error  would  lie  in  this  stage  of  the  proceedings.  But 

The  Court  decided  that  if  the  judgment  of  the  common 
pleas  was  right,  and  the  supreme  court  had  erroneously  reversed 
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it,  awarding  a  venire  de  novo,  the  judgment  of  the  latter  court 
should  be  reversed,  and  that  of  the  common  pleas  restored,  with- 
out waiting  for  a  new  trial ;  and  that  the  writ  of  error  was  there- 
fore well  brought 

After  hearing  the  argument  upon  the  merits,  the  court  held 
the  cause  under  advisement  until  the  present  term,  when  the 
following  opinions  were  delivered. 

Walworth,  Chancellor.  The  plaintiflfe  in  error  were  the 
owners  of  the  Swiftsure  line  of  tow-boats  between  New-York 
and  Albany,  and  were  common  carriers  between  those  two 
places.  By  the  usual  course  of  the  trade  and  business,  when 
goods  are  received  on  board  of  the  tow-boats  at  New- York 
directed  to  places  on  the  route  of  ^the  canals  north  or  west 
of  Albany,  the  goods,  upon  their  arrival  at  Albany,  are  for- 
warded from  there  by  some  of  the  regular  lines  of  canal 
boats  to  their  place  of  destination.  Such  was  the  testimo- 
ny of  Hubbel  in  this  case;  and  I  think  it  was  competent 
to  show  the  general  commercial  usage.  A  box  of  clothing 
marked  "  J.  Petrie,  Little  Falls,  Herkimer  county,"  was  sent  by 
the  porter  of  the  defendants  in  error,  to  one  of  the  boats  of  the 
Swiftsure  line,  and  was  delivered  to  the  master  of  the  boat,  with- 
out any  special  directions  as  to  what  was  to  be  done  with  it.  The 
master  of  the  boat  gave  a  receipt  therefor  in  the  following  words : 
"  Received  from  St.  John  &  Tousey,  on  board  of  tow-boat  Ontario, 
one  box  merchandize  marked  J.  Petrie,  Little  Falls,  Herkimer  Co." 
The  box,  as  the  jury  must  have  found  imder  the  charge  of  the 
court,  was  transported  safely  by  the  Swiftsure  line  to  Albany. 
It  was  then  put  on  board  one  of  the  canal  boats  of  the  New- 
York  and  Utica  line,  which  was  a  regular  and  safe  line  of  canal 
boats  running  between  Albany  and  Utica  and  passing  by  Little 
Falls,  to  be  transported  to  the  latter  place.  It  appears  also  that 
there  was  no  community  of  interest  in  the  profits  of  transporta- 
tion between  the  line  of  tow-boats  and  the  lines  of  canal  boats ; 
but  that  the  freight  of  the  goods,  from  New- York  to  Albany,  is  col- 
lected of  the  line  of  canal  boats  to  which  the  goods  are  delivered 
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to  be  transported  to  their  place  of  destination.  And  that,  by  the 
custom,  when  goods  are  sent  by  the  tow-boats  directed  to  some 
place  beyond  Albany  on  the  canal  route,  to  be  sent  by  some 
particular  canal  line,  they  are  to  be  delivered  to  that  line.  If 
not  directed  to  be  sent  by  a  particular  line,  they  are  to  be  for- 
warded by  the  first  regular  and  safe  canal  line. 

The  box  was  plundered  of  its  contents,  according  to  the  find- 
ing of  the  jury,  after  it  was  delivered  in  good  order  on  board  of 
a  boat  of  the  New- York  and  Utica  canal  line.  And  the  only 
question  is,  whether  the  judge  of  the  court  of  common  jdeas 
was  right  in  receiving  the  evidence  of  the  commercial  usage  as 
to  goods  sent  by  tow-boats,  where  there  was  no  connection  be- 
tween those  boats  and  the  canal  lines,  nor  any  community  of 
interest  between  them  in  the  profits  of  their  business ;  and  in 
telling  the  jury  that  the  proprietors  of  the  Swiftsure  line  had 
discharged  their  duty,  if  they  had  carried  the  box  of  goods 
safely  to  Albany,  and  had  forwarded  it  by  a  safe  canal  line 
firom  there. 

I  have  no  doubt  he  was  right  in  both  particulars.  When  a 
box  of  goods  is  delivered  to  a  common  carrier,  marked  in  a  par- 
ticular manner,  without  any  directions  except  such  as  may  be 
inferred  from  the  marks  themselves,  the  carrier  has  a  right  to 
presume  that  the  consignor  of  the  goods  intends  the  carrier  shall 
transport  and  disjpose  of  them  in  the  usual  and  customary  way. 
And  if  the  owner  of  the  goods  neglects  to  make  the  necessary 
inquiries  as  to  the  usage  or  custom  of  the  business,  or  to  give 
direction  as  to  the  disposal  of  the  goods,  it  is  his  own  fault ;  and 
the  loss,  if  any,  after  the  carrier  has  performed  his  duty  accord- 
ing to  the  ordinary  course  of  his  trade  and  business,  should  fall 
upon  such  owner,  and  not  upon  the  common  carrier. 

The  evidence  shows  that  the  plaintiffs  in  error  were  not  com- 
mon carriers  between  New- York  and  Little  Falls,  but  only 
common  carriers  of  goods  from  New- York  to  Albany ;  and  were 
mere  forwarders  of  such  goods  by  the  canal  lines  when  they 
were  directed  to  places  beyond  Albany,  on  the  canal  route. 
And  St  John  &  Tousey  had  no  more  right  to  expect  that  these 
carriers  between  New- York  and  Albany  would  themselves  car- 
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ry  the  box  of  clothing  m  question  to  Little  Falls,  than  they  had  to 
suppose  they  would  deliver  the  other  box,  forwarded  by  their  tow- 
boat  at  the  same  time,  to  Hubhard  at  Chicago.  As  to  both, 
they  must  have  imderstood  and  expected  that  the  owners  of  the 
tow-boat  line  would  transport  the  boxes  to  the  place  where  their 
business  as  common  carriers  terminated,  and  send  them  on  in 
the  usual  way  as  forwarders,  from  that  place. 

There  certainly  is  nothing  in  the  language  of  the  receipt  to 
make  the  proprietors  specially  liable,  further  than  they  would 
have  been  if  no  such  receipt  had  been  given,  and  the  delivery 
of  the  box  on  board  of  the  tow-boat,  marked  in  that  manner, 
had  been  proved  by  the  porter  by  whom  it  was  delivered.  It 
is  a  simple  acknowledgment,  by  the  master  of  the  boat,  that  he 
had  received  from  St.  John  &  Tousey  a  box  of  goods  with  a 
particular  mark  thereon ;  which,  so  far  as  the  giving  of  the  re- 
ceipt was  concerned,  was  a  mere  mark  of  identity.  In  the  case 
of  Weed  v.  The  /Saratoga  and  Schenectady  Rail-Road  Com- 
panyj  (19  Wend.  634,)  the  two  lines  were  connected  together 
by  an  arrangement  between  themselves ;  and  the  agent  of  the 
defendant  took  the  pay  in  advance  for  the  conveyance  of  the 
plaintiff  and  his  haggage  the  whole  distance.  Or  if  no  ac- 
tual connection  between  the  two  lines  was  proved,  it  at  least 
appeared  that  the  defendant  permitted  its  agent  to  hold  it  out 
as  a  carrier  of  passengers  and  their  baggage  for  the  whole  dis- 
tance, by  taking  pay  therefor.  But  nothing  of  that  kind  ap- 
pears in  the  present  case.  The  case  of  Garside  v.  The  Pro- 
prietors of  the  Trent  and  Mersey  Navigation,  (4  Term.  Rep. 
681,)  is  in  point  to  show  that  the  plaintiffs  in  error  were  not  an- 
swerable for  this  box  of  clothing,  without  any  fault  on  their 
part,  after  it  was  delivered  by  their  agent  to  the  canal  line  at 
Albany. 

I  think,  therefore,  the  decision  of  the  supreme  court  was 
wrong ;  that  its  judgment  should  be  reversed,  and  that  of  the 
common  pleas  affirmed. 

BocKEE,  Senator.    I  cannot  agree  with  the  supreme  court 
that  the  receipt  given  by  Parsons,  the  agent  of  the  plaintiff  in 
Vol.  VI.  21 


16^  CASES  tin  fHE  COtjRT  OF  ERRORS. 

-—  ■  -  i '  ■- 

Van  SantYOord  v,  St  John. 

error,  and  captain  of  the  tow-boat,  was  evidence  of  a  contract 
to  deliver  the  box  of  goods  at  Little  Falls,  Herkimei"  county. 
The  receipt  shows  nothing  more  than  the  naked  fact  that  a  bo:c 
of  merchandize,  marked  "  J.  Petrie,  Little  Falls,  Herkimer  Co.," 
was  received  on  board  the  tow-boat  Ontario,  from  St.  John  & 
Tousey.  The  tow-boat  Ontario  carried  goods  between  New- 
York  and  Albany,  and  it  is  not  pretended  that  the  owners  wert^ 
connected  with  any  line  of  transportation  beyond  either  of  those 
places.  The  custom  of  trade  and  the  nature  of  the  business 
carried  on  by  the  plaintiffs  in  error  tended  to  explain  the  purpose 
ot  the  bailment,  and,  according  to  the  evidence  exhibited  in  this 
cause,  would,  I  think,  make  them  liable  as  common  (carriers 
from  New- York  to  Albany,  and  as  forwarders  beyond  that 
place.  The  defendants  in  error  cannot  be  presumed  to  have 
been  ignorant  of  the  nature  of  the  plaintifl^'  business,  and  that 
the  Ontario  carried  freight  only  between  New- York  and  Alba- 
ny. It  is  not  necessaryj  as  suggested  by  the  supreme  court,  that 
the  receipt  should  have  limited  the  carriage  to  Albany,  because 
the  receipt  in  itself  creates  no  liability  except  such  as  arises 
from  the  mere  delivery  of  the  box  on  board  of  the  vessel.  The 
implied  contract  which  the  law  makes  for  the  parties  must  be 
reasonable,  and  such  as  is  consistent  with  the  plaintiff'  occupa- 
tion and  the  usage  of  trade.  If  the  receipt  had  been  given  by 
a  person  whose  business  was  to  receive  goods  for  storage,  the 
implied  contract  would  be  to  keep  them  with  ordinary  dili- 
gence ;  and  the  name  of  a  place  marked  on  a  box  could  not 
subject  him  to  the  liabilities  of  a  conmion  carrier.  In  the  case 
before  us,  the  receipt  raises  no  special  contract.  It  neither  spe- 
cifies nor  imposes  any  obligation  on  the  party  giving  it,  other  or 
different  from  that  which  he  is  under  by  reason  of  the  nature 
and  ordinary  course  of  his  business.  No  pretence  is  made  here 
that  any  special  contract  was  entered  into ;  and  the  only  reason- 
able contract  which  the  law  can  imply,  under  the  circumstances 
of  this  case^  is  that  the  plaintiff  in  error  should  carry  the  box 
to  Albany  and  forward  it  thence  to  the  place  of  destination. 
The  rule  established  by  the  supreme  court,  that  the  name  of  a 
place  marked  on  a  box  of  merchandize  implies  a  contract  to  de- 
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^!^  ^t  such  place,  without  any  reference  to  the  nature  and  ez- 
^  J^f  the  business  and  employment  of  the  carrier,  is  liaught 
t/7  ^K>nsequences  most  alarming  to  all  who  are  engaged  in 
^^^Ung  and  transportation.    Suppose  the  box  had  been  mark- 
^  ^  Brown's  Hole,  Rocky  Mountains."    The  supreme  court  say 
^ere  is  an  implied  contract  to  deliver  the  goods  at  that  place. 
And  as  it  is  the  duty  of  every  man  faithfully  to  fulfil  his  con- 
tracts, the  plaintiff  in  error  must  abandon  his  ordinary  avocar 
tfons  and  business,  leave  the  delights  of  domestic  association, 
embark  with  his  dear  bought  freight,  and  follow  the  long  lines 
of  internal  navigation  till  he  reaches  the  head  waters  of  the 
Yellow  Stone.    Then  he  must  traverse  a  vast  desart  with  In- 
dian horses  and  pack  saddles,  exposed  to  famine,  to  the  wintry 
storms,  to  wild  beasts  and  savages ;  and  if  Providence  should 
protect  him  through  every  danger,  he  returns,  after  years  of 
suffering,  a  worn  out  beggar  to  a  ruined  home.    This  may  be 
considered  an  extreme  case ;   yet  I  conceive  it  is  no  more  than 
carryins:  ^^^  ^^^  principle  to  its  legitimate  and  certain  results. 
At  the  same  time  that  this  receipt  was  given,  another  receipt 
was  given  for  a  box  of  merchandize  marked  ^'  G.  S.  Hubbard, 
Chicago,  niinois."    The  same  principle  which  makes  the  de- 
fendants below  liable  as  common  carriers  to  Little  Falls,  would 
extend  their  liability  to  Chicago,  and  even  to  Oregon  and  China. 
*^  they  receive  a  chest  of  tea  marked  "  Houqua,  Canton,''  they 
^^t  cany  it  there.    The  doctrine  is  too  ruinous  and  monstrous 
llf    its  consequences  to  remain  for  one  hour  the  law  of  the  land. 
M    l>erson  engaged  in  the  business  of  freighting  from  New- York 
<^  AJ.l)any  is  accustomed  to  carry  goods  for  every  dealer  and  re- 
^ailex'  and  many  of  the  consumers  throughout  the  wide  extent 
^^  th^  country,  and  he  probably  receives  at  each  trip  more  than 
one    hundred  different  parcels  of  merchandize,  with  as  many 
"^^fex^nt  names  of  places  marked  thereon.    To  hold  him  respon* 
^"1^   for  the  acts  of  others  with-  whom  he  has  no  connection 
**^^  over  whom  he  has  no  control,  and  make  him  liable  as  com- 
^oii  carrier  for  the  safety  of  each  of  these  parcels  till  it  reaches 
*^  ^^timate  destination,  would  be  the  short  way  to  ruin  him. 
^^^1  l»WQ«QS(^)ukl,jQptfbe;caroed^ofiwMlertheope 
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a  rule.  If  a  contract  is  to  be  implied  merely  from  a  mark  upon 
the  box  and  without  reference  to  the  nature  of  the  employment 
or  business  of  the  party,  then  eveiy  carman  who  receives  a 
marked  bale  of  merchandize  is  in  great  danger.  If  the  fatal 
name  of  "  Peckagama"  or  ^^  Chegoimegon"  appear  upon  the  bdle, 
the  carman  in  the  city  as  well  as  the  freighter  on  the  Hudson 
will  be  held  liable  as  common  carrier  till  the  goods  shall  reach 
their  remote  destination.  Such  cannot  be  the  law.  The  prac- 
tical inconvenience  and  injustice  of  such  a  rule  would  be  too 
great  to  be  endured.  We  are  seeking  that  general  rule  which 
the  equity  and  policy  of  the  law  requires,  which  shall  be  rea- 
sonable and  just  in  its  application,  and  which  shall  obviate  the 
necessity  of  the  parties  resorting  in  every  instance  to  special 
contracts  to  define  or  limit  their  responsibility.  Few  persons 
except  lawyers  think  of  making  special  contracts.  It  is  a  strojog 
and  in  my  mind  a  conclusive  objection  against  the  decision  of 
the  supreme  court,  that,  to  avoid  a  very  great  practical  incon- 
venience, the  party  must  provide,  by  express  stipulation,  that 
his  liability  as  common  carrier  shall  extend  no  farther  than  in 
the  ordinary  course  of  his  business  he  is  employed  and  paid  as 
such.  The  nature  and  course  of  his  business  is  presumed  to  be 
known  to  those  who  employ  him,  and  beyond  those  limits  his 
liability  ought  not  to  be  extended.  It  does  not  appear  that  the 
rule  rendering  common  carriers  liable  for  every  loss  except  that 
which  is  caused  by  the  act  of  God,  or  the  king's  enemies,  was 
any  part  of  the  ancient  common  law  of  England.  It  is  a  com- 
paratively modem  innovation,  introduced  in  consequence  of  the 
growing  commercial  relations  of  the  country,  an  imperfect  po- 
lice, and  the  frequent  losses  by  robbery.  The  first  case  in 
which  the  principle  was  recognized  and  settled  is  that  of  Wood- 
yer  and  Cwrtis  in  the  thirty-eighth  year  of  the  reign  of  Eliza- 
beth.(a)  And  the  reason  of  the  rule  is  not,  as  stated  by  Sir 
Edward  Coke,  solely  or  principally  because  the  earner  bath 


(•)  The  caw  reliBRed  to  is  probably  that  of  1Food<Mfe  ontf  Curfie*.    (5m  1 
JKoOe't  Ahr.  2 ;  Moan,  462,  S.  C.) 
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his  hire ;  for  other  bailees  for  hire,  and  private  carriers  for  hire, 
are  not  liable  in  the  same  manner  and  to  the  same  extent  The 
loccUio  operis  mercium  vehendarum  is  of  two  kinds.  Where 
goods  are  delivered  to  a  private  person  to  carry  for  hire,  he  is 
responsible  only  for  ordinary  neglect.  The  case  of  conmion 
carriers  is  for  special  reasons  an  exception  to  a  general  rule. 
Chief  Justice  Holt,  in  the  case  of  Coggs  v.  Bernard,  (2  Ld. 
Raym.  909,)  and  Sir  W.  Jones,  in  his  Essay  On  Bailments, 
Bave  concurred  in  the  opinion  that  common  carriers  are  held 
liable  in  respect  to  their  public  employment,  and  for  reasons  of 
policy,  to  prevent  collusion  with  thieves  and  robbers.  Now  it 
is  certain  that  the  plaintiffs  in  error  were  not  in  the  public  char- 
acter and  employment  of  common  carriers  beyond  the  port  of 
Albany ;  and  when  the  box  in  question  was  safely  delivered  by 
them  at  that  place,  to  a  suitable  forwarding  line,  they  were  no 
longer  responsible. 

The  judge  of  the  court  of  common  pleas  of  the  city  of  New- 
York  charged  the  jury  correctly,  that  the  defendants  below 
were  to  be  held  liable  as  common  carriers  to  Albany,  and  as 
forwarders  beyond  that  place.  The  judgment  of  tlie  supreme 
court  is  therefore  erroneous  and  should  be  reversed. 

Putnam,  Senator.  It  is  claimed  that  the  receipt  given  in  this 
case  by  the  plaintiflfe  in  error,  imports  an  agreement  to  carry 
the  box  to  the  consignee  at  Little  Falls,  Herkimer  Co.  I  think  oth- 
erwise. It  is  a  mere  acknowledgment  of  having  received  the  box 
from  St.  John  &  Toiisey  on  board  the  boat  Ontario ;  and  the  clause 
in  it  designating  the  marks  upon  the  box,  instead  of  implying 
an  agreement  to  carry  to  any  particular  place,  is  merely  descrip- 
tive of  the  box.  The  case  therefore  mainly  rests  upon  the  legal 
presumptions  arising  from  the  delivery  of  the  box  to  the  plain« 
tiflfe  in  error,  taken  in  connection  with  the  facts  proved  in  re- 
lation to  the  nature  of  their  business  and  the  usage  applicable 
to  it. 

They  were  engaged  in  the  business  of  carrying  goods  be- 
tween New- York  and  Albany,  their  route  extending  no  further; 
and  they  had  no  connection  with  any  transportation  line  west 
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of  Albany.  Nor  was  it  shown  that  they  ever  held  vthem^lyiq« 
out  to  the  world  as  carriers  beyond  the  latter  plaoe.  It  is  a  fact, 
moreover,  pretty  generally  understood,  I  believe,  that  the  .liv^r, 
canal  and  lake  lines  of  transportation,  are,  in  most  instances,  if 
not  always,  distinct  and  separate ;  and  at  the  points  of  division, 
transhipments  of  the  cargo  are  necessarily  made. 

Now  the  doctrine  as  claimed  by  the  defendants  in  enor,  and 
laid  down  by  the  supreme  court,  would  compel  the  proprietor 
of  these  lines  to  unite  the  several  sections  and  form  a  commu- 
nity of  interest;  a  result  which  would  be  found,  I  apprehend, 
equally  inconvenient  and  detrimental  to  both  shipper  and  carrier. 

Where  goods  bound  for  a  place  west  of  Albany,  and  so 
marked,  are  placed  on  board  a  vessel  in  New- York  belonging  to 
one  of  the  tow-boat  lines,  the  presmnption  is  that  the  consignor 
knows  the  limits  of  ttie  route  occupied  by  the  line,  and  quite  as 
forcible  is  the  presumption,  I  think,  that  he  knows  the  usages 
of  the  line.  His  interest  for  a  safe  shipment  of  his  property 
would  induce  him  to  enquire  as  to  these  particulars,  unless  he 
was  already  acquainted  with  the  facts  ;  and  where  no  enquiry 
is  made  by  him,  knowledge  on  his  part  should  be  presumed. 

Irrespective  of  any  special  agreement,  or  of  any  express  proof 
of  knowledge  by  the  shipper  of  the  custom  of  the  carrier,  or  the 
limit  of  his  line,  my  impression  is,  that  when  goods  going  west  of 
Albany  are*  committed  to  a  carrier  whose  route  terminates  at  that 
place,  he  discharges  his  duty  imder  his  implied  obligation  when 
he  makes  a  delivery,  according  to  the  uniform  course  of  business 
pursued  in  similar  cases.  Such  should  be  tlieulaw.  The 
usage  or  custom  enters  into  and  forms  a  part  of  the  con- 
tract created  by  the  deposit  of  the  goods  with  the  carrier. 
In  the  case  of  Hyde  v.  The  Trent  and  Mersey  Navigaiiatii 
(5  Term  Rep.  389,)  the  question  was,  whether  delivery 
of  the  goods  at  a  warehouse  in  Manchester  was  a  delivery 
to  the  plaintiff;  and  Mr.  Justice  Grose  said:  '< Whether 
it  be  or  be  not  a  delivery,  may  depend  on  the  .general 
custom  of  the  Uade^  or  >  the  particular  usage  which  has  pre- 
vailed between  the  parties  themselves."  In  G^side  v. 
17ie  Trent  and  Mersey  Namgation,  {^  Term  JUp.  681^) 
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,  ^^nce  of  the  usage  and  course  of  business  was  received  to 
^^ttaine  whether  the  defendants,  at  the  time  the  goods  were 
^^^,  held  them  as  common  carriers  or  mere  wharfingers  for 
^^  plaintiflfe.    Mr.  Justice  Cowen,  in  the  case  of  Gibson  v. 
Culver,  (17  Wend,  305,)  said  :*"  Nor  do  I  understand  the  force 
of  usage  in  such  a  case  to  be  denied,  but  on  the  contrary  it  is 
expressly  admitted  in  Ostrander  v.  Brown,  (15  Johns,  Rep,  39.)" 
Evidence  of  usage  and  practice  was  received  in  the  case  of  Sew- 
all  V.  Allen,  (6  Wend,  335,)  to  prove  that  the  defendants  were 
common  carriers  of  bank  bills.     It  was  resorted  to  also  in 
Barnes  v.  Foley,  (5  Burr,  2714,)  and  Mr.  Justice  Aston  there 
observed,  that  "  the  limits  of  the  delivery  are  to  be  determined  by 
the  usage  of  the  place."    And  in  Rushford  v.  Hadfield  and 
others,  (7  East,  224,)  the  court  agreed  in  the  propriety  of  such 
evidence  to  enlarge  the  rights  of  carriers.    I  have  not  been  able 
to  discover,  therefore,  that  any  error  was  committed  by  the  com- 
mon pleas  in  receiving  the  evidence  of  usage  given  in  this  case. 
Prom  the  evidence  given  at  the  trial,  the  jury  had  a  right  to 
assume  that  the  box  in  question  was  delivered  to  be  transported 
according  to  the  business  of  the  line ;  and,  if  necessary,  that  the 
\isage  of  the  company  was  well  known  to  St.  John  &  Tousey. 
In  other  words,  it  was  the  province  of  the  jury  to  determine  the 
effect  and  extent  of  the  implied  contract  between  the  parties. 
I  am  of  opinion  that  the  delivery  of  the  box  in  question  to  a 
safe  forwarding  line  at  Albany,  was  a  full  execution  of  the  con- 
tract made  by  the  plaintiffs  in  error ;  that  the  cause  was  prop- 
erly disposed  of  in  the  common  pleas ;  and  that  the  judgment 
of  the  supreme  court  should  be  reversed. 

Rhoades,  Senator.  I  cannot  doubt  that  the  testimony  given 
at  the  trial  in  respect  to  the  custom  or  usage  of  the  tow-boat 
lines  on  the  Hudson  for  the  last  twenty  years,  was  properly 
received.  It  appears  reasonable  that  a  usage  or  custom  of  so  long 
standing,  and,  it  is  believed,  so  notorious  to  every  person  in  the 
habit  of  having  property  shipped  at  New- York  to  any  place  be- 
yond Albany,  should  limit  the  liability  of  the  Swiftsure  line  to 
ihe  safe  transportation  of  the  goods  in  question  from  New-York 
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to  Albany,  and  the  due  delivery  of  the  same  to  a  reputable 
and  responsible  carrier  on  the  canal,  going  to  the  place  of  desti- 
nation. 

But  it  is  alleged  that  the  receipt  which  was  given  by  the 
plaintifQs  in  error  raised  an  implied  agreement  that  the  Swift- 
sure  line  would  deliver  the  box  in  good  order  at  the  place 
of  destination,  according  to  the  direction  marked  on  it.  The 
receipt  is  as  follows:  "New- York,  Oct.  22,  1836.  Receiv- 
ed from  St.  John  <fc  Tousey,  on  board  the  tow-boat  Ontario, 
one  box  merchandize  marked  J.  Petrie,  Little  Falls,  Herkimer 
Co."  It  is  such  an  instrument  as  might  properly  have  been 
given,  had  the  boat  Ontario  been  a  mere  store-house  or  float  in 
one  of  the  slips  at  New- York,  for  the  deposit  and  safekeeping  of 
goods  previous  to  their  shipment,  and  having  no  connection 
with  the  business  of  transportation.  The  marks  and  direction 
on  the  box  would  have  been  the  same,  had  St.  John  &  Tousey 
known  that  the  owner  himself  was  to  take  it  from  their  hands, 
and  carry  it  to  his  own  place  of  residence.  A  receipt  was  taken 
by  them  as  the  best  means  of  proving  the  delivery  of  the  box 
on  board  the  tow-boat  Ontario ;  and  the  marks  on  the  box  were 
copied  into  the  receipt  by  the  agent  of  the  plaintiffs  in  error  as 
the  most  common  and  convenient  way  of  giving  an  intelligible 
description  of  the  property  in  their  hands.  The  receipt  is  not 
a  contract  to  carry  the  goods  at  all;  but  the  Swiftsure  line 
being  a  well  known  transportation  company  on  the  Hudson 
river  between  New- York  and  Albany,  and  having  taken  the 
box  on  board  one  of  their  boats  for  the  purpose  of  transporting 
it,  there  was  an  implied  contract  that  they  were  to  carry  the 
goods  in  the  direction  of  Little  Falls  as  far  as  their  line  extend- 
ed, and  then,  as  the  agent  of  the  owner,  deliver  the  box  to  a  re- 
sponsible carrier,  going  to  or  towards  that  place. 

The  liability  of  common  carriers  is  already  very  far  extended. 
To  extend  it  still  farther,  and  especially  the  length  which  the 
supreme  court  have  gone  in  this  case,  would  be,  in  my  opinion, 
against  public  policy,  and  tend  to  increase  rather  than  diminish 
the  hazard  and  inconvenience  of  those  who  from  necessity  are 
obliged  to  part  with  the  possession  of  their  property  for  the  pur- 
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pose  of  having  it  transported  to  a  distance,  beycmd  their  imme- 
diate oversight  and  control. 

Goods  from  the  city  of  New- York  are  sent  to  every  part  of 
the  United  States,  and  in  many  cases  must  pass  thousands  of 
miles  through  the  hands  of  a  great  number  of  common  carriers, 
differing  in  their  modes  of  transportation,  and  through  a  variety 
of  channels,  exposed  in  unequal  degrees  to  risk  and  hazard ;  the 
earners  having  no  other  connection  than  such  as  consists  in  form- 
ing a  continuous  line  of  communication  between  distant  points, 
and  having  little  or  no  opportunity  of  becoming  acquainted  with 
the  character  and  responsibility  of  each  other.     If  therefore 
those  engaged  in  the  business  at  the  great  and  important  points 
0/ shipment,  are  to  be  held  accountable  for  the  safe  delivery  of 
property  received  by  them  until  it  reaches  its  most  extreme 
point  of  destination,  and  that  accountability  is  to  be  inferred 
from  the  mere  mark  on  the  package  or  box,  copied  into  a  re- 
ceipt, but  few  responsible  and  trust-worthy  men  will  hereafter 
consent  to  incur  such  indefinite  and  far-extended  liabilities,  es* 
pecially  at  the  present  prices  of  freight.     The  business  will  pass 
into  the  hands  of  mere  adventurers — ^men  who  have  but  little  to 
hazard  in  property  or  reputation — or  tlie  prices  of  freight  mtist 
be  increased  in  a  ratio  corresponding  with  the  risk. 

Every  one  acquainted  with  the  mode  in  which  goods  are 
shipped  in  New- York  for  the  country,  and  especially  with  the 
harried  and  pressing  manner  in  which  the  business  of  the  spring 
and  fall  is  transacted,  must  be  aware  of  the  difficulties  of  defin- 
ing by  special  contract  the  precise  liability  which  the  carrier  is 
to  incur  for  each  box  or  package  of  merchandize  which  may 
find  its  way  on  board  his  vessel 
But  upon  the  principles  laid  down  by  the  supreme  court, 
//U^  can  be  no  necessity  of  producing  a  receipt  in  order  to  fix 
liability  of  the  common  carrier.    Goods  may  be  delivered 
l>c3ard  a  tow-boat  lying  at  New- York,  directed  to  one  of  the 
^^J^os^  remote  settlements  in  the  far  west ;  and  if  the  box  or  peck- 
0^  be  received  without  any  qualification  or  explanation  between 
ijf^^  parties,  the  mere  feet  of  its  delivery,  tc^ther  with  the  direc- 
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lion  marked  upon  it,  implies  that  the  carrier  has  contracted  to 
transport  it  safely  to  its  ultimate  point  of  destination.  And  thus 
the  carrier  on  the  Hudson  river,  who  may  honestly  suppose  he 
has  discharged  his  duty  and  obligation  by  transporting  the 
goods  to  Albany,  the  extent  of  his  route,  and  there  delivering 
them  to  a  safe  and  responsible  line  of  boats  on  the  canal,  finds 
too  late  that  his  responsiblity  extended  through  a  dozen  reship- 
ments,  and  carriages  by  land  and  water  for  thousands  of  miles ; 
and  is  finally  made  to  pay  for  the  loss  of  the  goods,  occa- 
sioned by  the  dishonesty  or  carelessness  of  some  one  at  a  point 
beyond  the  Rocky  mountains. 

There  are  many  men  in  this  state  who  are  engaged  as  com- 
mon carriers  in  the  transportation  of  the  produce  of  the  country 
by  land.  One  of  these  men  receives  a  load  of  flour  on  board 
his  wagon  for  the  purpose  of  delivering  it  at  some  point  on  the 
Erie  canal,  the  barrels  being  marked  and  directed  to  a  town  in 
the  interior  of  the  state  of  Maine.  The  carrier  neglects  to  make 
a  special  contract  that  his  liability  is  to  cease  at  the  point  of  de- 
livery on  the  canal ;  but  he  delivers  the  flour  in  good  order  on 
the  canal,  and  the  property  is  forwarded  from  one  line  of  trans- 
portation to  another,  until  it  passes  into  the  hands  of  the  last 
carrier  on  the  route,  by  whose  want  of  care  it  is  lost.  It  would, 
under  such  circumstances,  be  a  most  severe  and  harsh  rule  of 
law  which  should  make  the  person  who  first  undertook  the 
transportation  of  the  article,  liable  for  its  loss ;  and  yet  such 
would  appear  to  be  the  rule,  upon  the  principles  laid  down  by 
the  supreme  court  in  the  case  before  us. 

I  am  unable  to  discover  any  satisfactory  reasons,  founded 
either  in  natural  justice,  or  in  sound  commercial  policy,  for  ex- 
tending the  liability  of  common  carriers  so  far  as  the  supreme 
court  have  carried  it  by  their  decision  in  this  case ;  and  I  must 
therefore  vote  for  a  reversal  of  their  judgment. 

Scott  and  Root,  senators,  also  delivered  opinions  in  &vor 
of  reversing  the  judgment  of  the  supreme  court. 
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^^itTER,  Senator.     On  the  trial  of  this  cause  the  judge 
^*^^d  the  jury  that,  if  the  plaintifls  in  error  had  contracted  to 
^^Hver  the  goods  in  question  at  Little  Falls,  they  would  un- 
doubtedly have  been  bound  to  deliver  them  at  that  place ;  but  that 
iftbej  had  contracted  to  deliver  them  at  Albany,  their  liability  as 
common  carriers  ended  there,  and  then  they  became  forwarders ; 
tbat  there  was  no  proof  of  any  contract  by  them  to  carry  the 
goods  to  Little  Falls ;  that  the  receipt  and  the  directions  on  the 
box  did  not  prove  or  imply  such  an  undertaking;  that  the 
known  usage  of  trade  formed  a  part  of  and  entered  into  the  con- 
tract between  the  parties ;  and  that,  by  the  delivery  at  Albany 
Co  a  safe  conveyance,  the  plaintiffs  in  error  had  discharged  their 
duty.    The  usage  proved  on  the  trial  was  a  usage  at  Albany, 
and  such  as  existed  between  the  carriers  on  the  river  and  the 
carriers  on  the  canal.    It  was  a  practice  adopted  by  this  class 
of  persons  for  their  own  convenience  or  profit,  and  there  was 
no  proof  that  it  was  generally  understood  or  known  at  any  other 
place ;  much  less  that  the  plaintijB^  below  had  any  knowledge 
of  it,  or  that  it  was  so  generally  known  as  to  raise  a  fair  pre- 
sumption that  they  were  acquainted  with  it 

The  action  is  founded  upon  a  contract  between  the  parties, 
and  the  only  real  difficulty  is  in  ascertaining  clearly  what 
that  contract  was.    The  judge  who  presided  at  the  trial  assumed 
that  the  contract  was  to  carrry  the  goods  to  Albany,  and  no 
iarther ;  and  he  expressly  told  the  jury  that  there  was  no  proof 
of  any  other  contract    He  instructed  them  that  the  receipt  given 
for  the  box,  and  the  directions  upon  it,  did  not  prove  any  con- 
tract; and  he  even  went  so  iar  as  to  say  that  they  formed  no 
item  of  evidence  towards  die  proof  of  a  contract,  and  took  from 
the  jury  the  consideration  of  the  question.    In  this  I  think  he 
^nied.    The  receipt  and  the  marks  upon  the  box  certainly  form- 
9d  an  important  item  of  evidence  in  showing  what  the  parties 
ltaders%ood  to  be  the  agreement  at  the  time  tlie  box  was  de* 
lireredi      When  the   defendants  in  error  took  the  box  on 
hofiJ^  to  the  captain,  and  asked  him  if  he  would  carry  it,  they 
4a^  -'^^^ference  to  the  directions  on  the  box.    The  request,  con- 
ai&ieci  in  connection  with  the  marks  upon  the  box,  amounted 
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to  this :  "  Will  you  take  this  box  and  carry  it  to  Little  Falls  7*^ 
And  by  receiving  it  on  board  and  giving  the  receipt,  the  captain 
responded  in  the  affirmative,  and  thereby  the  contract  became  com- 
plete. If  there  were  any  reservations  in  the  mind  of  the  captain, 
or  any  conditions  to  be  annexed  to  the  contract,  it  became  him 
then  to  make  them  known,  or  otherwise  the  plaintifls  would  have 
been  deceived.  If  the  fact  was,  as  is  now  pretended,  that  tlie  plain- 
tiffs in  error  had  no  connection  with  the  transportation  of  goods 
beyond  Albany,  and  made  no  bargains  to  carry  any  further, 
would  not  the  plaintiffs  have  had  a  just  claim  to  be  informed 
of  that  fact?  The  testimony  on  this  point  I  think  should  have 
been  left  to  the  jury,  in  connection  with  the  question  of  usage, 
which  I  will  now  consider. 

If  the  defendants  in  error,  when  they  took  the  receipt,  knew 
that,  by  general  and  common  usage,  the  responsibility  of  the 
plaintiffs  in  error,  for  articles  sent  by  them,  extended  only  to  the 
safe  delivery  of  the  articles  on  board  a  responsible  canal  boat 
at  Albany,  this  would  undoubtedly  have  qualified  the  receipt ; 
and  if  the  testimony  established  that  point  in  the  opinion  of  the 
jury,  they  should  have  found  for  the  plaintifls  in  error.  I  admit 
also  that  proof  of  something  short  of  actual  knowledge  on  the 
part  of  the  defendants  in  error,  would  have  warranted  such  a 
verdict.  The  principle  laid  down  in  Cribson  v.  Culver,  (17 
Wend.  305,)  furnishes,  I  think,  the  true  rule  which  should  gov- 
ern this  and  similar  cases.  That  was  the  case  of  a  stage  coach- 
man, who  had  a  parcel  delivered  to  him  to  carry  to  Troy,  di- 
rected to  a  mercantile  house  in  that  city*  It  was  left  at  the 
coach  office,  and  no  notice  was  given  to  the  persons  to  whom  it 
was  directed.  The  parcel  being  lost,  the  consignor  sued  the  stage 
proprietors,  and  claimed  that  they  were  liable  because  they  had 
not  given  notice  to  the  consignees.  The  court  decided  that  it 
was  competent  for  the  defendants  to  prove,  that  the  uniform 
usage  and  course  of  business  was  to  leave  goods  at  the  usual 
stopping  places  of  the  coach,  without  giving  notice  to  the  con- 
signees ;  and  that  if  such  usage  had  been  so  long  and  so  well 
understood  as  to  warrant  the  jury  in  saying  that  the  consignor 
knew  it,  the  carrier  would  be  dischaiged.    This  rule  is  founded 
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in  good  sense.  If  the  consignor  understood  the  usage  and 
course  of  business,  he  would  have  said  to  himself:  "  All  the  car- 
rier has  to  do  is  to  leave  the  parcel  at  the  coach  office,  and  he 
has  then  performed  his  contract.  I  must  therefore  give  notice  to 
the  consignee."  But  if  the  consignor  did  not  understand  the 
usage,  the  law  would  warrant  him  in  presuming  that  the  parcel 
would  be  delivered  by  the  carrier  to  the  consignee.  This  must 
be  so,  or  the  usage  would  operate  as  a  fraud  upon  the  consignor ; 
for  the  common  law  obligation,  which,  in  the  absence  of  any  dif- 
ferent one  expressly  entered  into,  or  implied  from  known  usage, 
requires  the  carrier  to  make  delivery  to  the  consignee,  would  thus 
be  modified  and  varied  without  the  knowledge  of  the  other  party. 
This  certainly  can  never  be  tolerated.  The  jury  must  in  these 
and  the  like  cases  find,  that  the  usage  has  such  continuance, 
publicity  and  general  acceptation,  as  would  charge  the  consignor 
with  notice  of  it. 

In  the  case  before  us,  the  defendants  in  error  had  a  right  to 
infer  from  the  conduct  of  the  captain  and  from  the  jeceipt,  that 
the  box  would  be  carried  to  Little  Falls :  and  the  proof  given 
of  a  usage  at  Albany,  among  .carriers,  was  insufficient  to  au- 
thorize the  court  in  determining  that  such  was  not  the  contract 
If  the  plaintiffs  in  error  wished  to  vary  or  modify  their  com- 
mon law  liability,  they  should  have  proved  a  usage  so  publicly 
and  generally  known  at  New- York,  where  the  plaintiffs  resided, 
as  to  warrant  the  jury  in  saying  that  it  was  probably  known  to 
the  defendants  in  error,  and  that  they  contracted  in  this  case  in 
reference  to  it.  Proof  of  such  a  usage  would  have  limited  the 
import  of  the  receipt.  The  defendants  in  error  had  a  right 
to  require  this  proof,  and  then  that  it  should  be  submitted  to 
the  jury. 

In  my  opinion  the  judgment  of  the  supreme  court  should  be 
affirmed. 

On  the  question  being  put,  "  Shall  this  judgment  be  re- 
versed?" the  members  of  the  court  voted  as  follows : 

For  reversal:  The  PREsrDENT,  the  Chancellor,  and  Sen- 
atora  BARTLrT,  Bockee,  DENNrsTON,  Deyo,  Foster,  Frank- 
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LIN,  Hopkins,  Lott,  Mitchell,  Platt,  Putnam,  Rhoades, 
Root,  Scott,  Sherwood  and  Varney — 18. 

For  affirmance :  Senators  Ely,  Hard,  Lawrence,  Porter 

and  ScoviL — 5. 

Judgment  reversed.(a) 

(a)  See  Muwhamp  v.  The  Lancasttr  and  Preston  Junction  Railway  Company^ 
(8  Meet,  4-  Welsby,  431.) 


The  Merchants'  Bank  op  the  City  op  New- York  vs* 
woodrufp. 

An  instmroent  in  the  form  of  a  hill  of  exchange,  drawn  npon  and  accepted  by  the 
cashier  of  a  bank,  and  payable  to  order^  in  the  city  of  New- York,  at  a  specified 
period  after  date,  is  entitled  to  days  of  grace  ;  and  evidence  of  a  local  nsage 
cannot  be  received  for  the  purpose  of  varying  its  legal  effect  in  this  particular. 

On  error  from  the  supreme  court,  where  The  Merchants' 
Bank  of  the  City  of  New- York  were  sued  for  the  negligence  of 
their  notary  in  not  duly  presenting  and  protesting  a  bill  of  ex- 
change sent  them  for  collection  by  Woodrufi^  the  plaintiff  be- 
low, whereby  he  lost  his  remedy  against  the  drawer,  acceptor 
and  endorser.     The  bill  was  in  these  words : 

Detroit,  Nov.  15th,  1838. 
Sixty  days  after  date,  pay  to  the  order  of  Daniel  Green,  Esq. 
fifteen  hundred  dollars,  at  the  Phoenix  Bank  in  the  city  of  New- 
York,  value  reed.,  which  place  to  ac. 

Your  Ob.  Sert, 
To  Wm.  H.  Griswold,  L.  Godard, 

Cashier  of  Oakland  County  Bank,  Detroit, 

Mich." 

The  cause  was  tried  twice  in  the  court  below.  On  both  trials 
it  appeared,  among  other  things,  that  after  the  bill  was  accepted 
by  Griswold  and  endorsed  by  the  payee  to  Woodruff,  he  sent 
it  to  the  defendants  below  for  collection ;  and  that  tlieir  notary 
did  not  present  it  for  payment  on  the  seventeenth  of  January, 
1839,  the  third  day  of  grace,  but  did  so  on  the  fourteenth^  im- 
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mediately  forwarding  notice  of  non-payment.  The  first  trial 
resulted  in  a  verdict  for  the  defendants  below,  which  was 
afterwards  set  aside,  and  a  new  trial  ordered.  For  the  opin- 
ion of  the  supreme  court  delivered  on  that  occasion,  see  26 
Wend.  674,  6.  On  the  second  trial,  which  took  place  before 
Dayton,  C.  Judge,  at  the  Niagara  circuit  in  March,  1842,  the 
defendants  below  offered  to  prove,  aniong  other  things,  that,  by 
the  usage  and  custom  of  banks,  bankers  and  merchants,  in  the 
city  of  New-York,  the  instrument  in  question  was  a  mere  bank 
check,  payable  without  days  of  grace,  and  that  consequently 
there  had  been  no  negligence  on  the  part  of  the  notary.  The 
circuit  judge  excluded  the  evidence,  and  a  verdict  was  rendered 
in  favor  of  Woodruff.  The  defendants  below  afterwards  moved 
for  a  new  trial  on  a  bill  of  exceptions,  but  the  supreme  court 
denied  the  motion,  for  the  reasons  given  in  their  former  opinion, 
and  Woodruff  obtained  judgment ;  whereupon  error  was  brought 
to  this  court. 

J5.  W,  Bonney,  for  the  plaintiflfe  in  error,  said  the  evidence 
offered  at  the  trial  was  improperly  excluded.  The  object  of  it 
was  to  enable  the  jury  to  ascertain  whether  the  parties  to  this 
instrument  contracted  in  reference  to  the  general  law,  or  in- 
tended that  the  local  usage  should  be  the  rule  for  determining 
the  nature  and  extent  of  their  obligation.  If  they  contracted  in 
reference  to  the  usage,  the  instrument  ought  to  be  treated  pre- 
cisely as  though  it  contained  an  express  stipulation  that  days 
of  grace  should  not  be  allowed ;  and  this  being  a  matter  which 
the  parties  had  a  right  to  regulate  by  stipulation,  the  supreme 
court  erred  in  holding  that  the  usage  was  invalid.  {Chitty  On 
Bills,  407,  Am.  ed.  of  1839 ;  Byles  On  Bills,  121 ;  Story  On 
Bills,  385,  §  333 ;  Cowen  ^  HUVs  Notes  to  Phill  Ev.  1409  to 
1420,  1465,  6;  Bank  of  Utica  v.  Smith,  18  Johns.  Rep,  230; 
Bank  of  Columbia  v.  Fitzhugh^  1  Harr.  ^  Gill,  239  ;  Jack- 
son V.  The  Union  Bank  of  Maryland,  6  Harr.  ^  Johns.  146 ; 
Allegre  v.  TIte  Maryland  Ins.  Co.,  id.  408 ;  Renner  v.  The 
Bank  of  Columbia,  9  Wheat.  581 ;  MiUs  v.  The  Bank  of  the 
United  States,  11  id.  431 ;  Bank  of  Washington  v.  Triplettj 
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1  Peter^  Rep,  25 ;  Lincoln  and  Kennebec/c  Bank  v.  Pag-e,  9 
Mass.  Rep.  155 ;  Halsey  v.  Broum,  3  Day^s  Rep.  346 ;  CzU- 
ter  V.  Powell,  6  Durn.  ^  East,  320 ;  Robson  v.  Benneity  2 
Taunt.  388 ;  Snowden  v.  Warder,  3  Rawle's  Rep.  101 ;  Gitn 
son  V.  Ctdver,  17  TFcnrf.  305  ;  Middleton  v.  Hayward,  2  Nott 
4*  APCord,  9 ;  iWay  v.  Babcock,  4  Hamm.  Rep.  334 ;  Wood 
V.  Cor/,  4  Metcalfs  Rep.  203.) 

iV.  -Hi//  /ww.,  contra.  The  evidence  excluded  at  the  trial 
was  not  offered  for  the  purpose  of  explaining  an  ambiguity,  but 
to  vary  the  clear  import  and  legal  effect  of  a  written  instrunaent ; 
and  the  circuit  judge  therefore  decided  rightly.  {La  Farg-e  v. 
Rickett,  5  Wend.  187,  190 ;  Thompson  v.  Ketcham,  8  Johns. 
Rep.  190,  192 ;  Creery  v.  Holly,  14  Wend.  26,  30.)  A  local 
usage  in  the  city  of  New- York  ought  not  to  be  allowed  to  con- 
trol the  settled  and  acknowledged  law  of  the  state  in  respect  to 
commercial  paper ;  for  the  rule  defining  the  rights  arid  obliga- 
tions of  the  parties  to  such  paper,  should  be  known,  uniform 
and  stable.  {Edie  v.  The  Ea^t  India  Company,  2  Burr. 
1216, 1222, 1224 ;  Frith  v.  Barker,  2  Johns.  R.  327 ;  Rankin  v. 
The  American  Ins.  Co.,  1  HalVs  Rep.  619,  632 ;  Homer,  v. 
Dorr,  10  Mass.  Rep.  26 ;  The  Schooner  Reeside,  2  Sumn. 
Rep.  567 ;  Brown  v.  Jackson,  2  Wash.  C.  C.  Rep.  24 ;  Win- 
throp  V.  The  Union  Ins.  Co.,  id.  7 ;  Eager  v.  The  Atlas  Ins. 
Co.,  14  Pick.  144 ;  Rogers  v.  The  Mechanics^  Fire  Ins.  Co., 
1  Story's  Rep.  603,  4  Law  Reporter,  297,  S.  C. ;  Chitty  On 
Contr.  82,  ed.  of  1839  ;  Little  v.  The  Phcenix  Bank,  2  £EU, 
429,  430.) 

LoTT,  Senator,  delivered  an  oral  opinion  concurring  in  the 
view  which  the  court  below  had  taken  of  the  question  present- 
ed, (25  Wend.  674,  5  ;)  and 

On  the  question  being  put,  "  Shall  this  judgment  be  reversed?" 
all  the  members  of  the  court  present  who  heard  the  argument 
voted  for  affirmance. 

Judgment  affirmed.(a) 

(a)  See  Matter  of  Efikmm  Bromn^  («  Lsm  EgpoirUr^  508.) 
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Cdnstanti^e  w.  Van  Winkle. 

Bj  an  anctent  mage  in  the  colony  of  New.Tork,  existing  independent  of  any  stat- 
ute, A  feme  eawrt  might,  in  conjonction  with  her  huaband,  convey  her  interest 
in  real  estate  by  deed,  without  resorting  to  the  common  law  mode  of  fine  and 
leoovery. 
Where  a  deed  of  lands  was  given  by  a  hosband  and  wife  in  1760,  to  a  purchaser 
ID  good  fiuth  and  for  a  valuable  consideration,  the  wife  being  then  seized  of  the 
fee  in  her  own  right,  and  it  appeared  that  the  purchaser  was  in  possession  at  the 
tmie  of  the  passage  of  the  act  of  February  16th,  1771,  entitled  "  An  act  to  eon. 
firm   certain  ancient  conveyancee,"  Slo  :    Held,  that  the  deed  was  vaUd  and 
operatiTe  as  against  those  claiming  under  the  wife,  though  she  had  never  ac- 
knowledged  it  in  any  form. 
The   deed  m  this  case,  after  describing  the  husband  and  wife  as  parties  of 
the    first  part,  stated   that  Ae,  by  and   with  the  voluntary  consent  of  his 
wife,  for  and  in  consideration  of  the  sum  of  &«,  to  him  in  hand  paid,  granted 
and  conveyed  the  promises  to  V.,  his  heirs  &c.,  and  also  aU  the  estate  of  tkem^ 
the  said  husband  and  wife,  in  every  part  or  parcel  thereof,  to  have  and  to  hold 
the  aame,  with  the  appurtenances,  to  the  said  V.,  his  hein  and  assigns  forever. 
Then  followed  a  clause  to  this  effect :  "  And  the  said  J.,  [the  husband,]  and  his  said 
«ot/e,  for  themselves,  their  hein  du:.,  do  grant  and  grant  to  and  with  himt  the  said 
v.,  his  heirs  and  assigns,  that  he  may  at  all  times,  and  from  time  to  time  forever 
hereafter,  peaceably  and  quietly  have,  hold,  possess  and  enjoy  the  premises  d&c, 
without  any  let,  suit,  trouble,  denial  or  interruption  of  them,  the  said  J.  and  his 
wife,  or  any  other  person  or  persons  claiming  by,  from  or  under  them  or  either 
of  them.**    Held,  that  the  deed,  though  informal,  suf^ciently  indicated  an  intent 
to  convey  the  estate  in  foe  of  the  virife,  as  well  as  the  life  estate  of  the  husband. 
A  tenant  in  common  of  lands  cannot  convey  to  his  co-tenant  during  the  continu- 
ance of  an  outstanding  adverse  possession  in  a  third  person.     Per  PoRTSRy 
senator. 
If  a  husband,  seized  as  tenant  by  the  curtesy,  give  a  deed  in  fee,  and  the  grantee 
enter  and  continue  in  possession,  claiming  to  own  the  whole  estate  absolutely, 
such  possession  wUl  be  regarded  as  adverse  to  the  wife,  and  those  claiming  under 
her,  from  the  period  of  the  husband's  death.    Per  Portxr,  senator. 

On  error  to  the  supreme  court.  John  S.  Van  Winkle,  the 
defendant  in  error,  brought  ejectment  against  John  Constantine, 
in  the  superior  court  of  the  city  of  New- York,  to  recover  an  un- 
divided moiety  of  certain  premises  designated  on  a  map  made 
in  1748,  as  lot  No.  7,  and  now  known  as  lot  No.  182,  Fiilton 
street,  in  said  city.    The  action  was  commenced  in  1831.    On 
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the  trial  it  was  proved,  among  other  things,  that  the  piemises 
in  question  were  conveyed  to  Jane  Van  W  inkle,  wife  of  John 
Van  Winkle,  by  deed  bearing  date  in  June,  1749  ;  that  Jane 
died  in  1796,  and  her  husband  in  1816,  leaving  four  children, 
their  heirs  at  law ;  that  on  the  19th  of  December,  1816,  shortly 
after  the  husband's  death,  Simeon  Van  Winkle,  one  of  the  heirs, 
procured  a  deed  from  his  sister  of  her  interest  in  the  premises ; 
and  that  the  defendant  in  error  is  the  sole  heir  of  Simeon,  who 
died  in  1829,  or  1830.  It  further  appeared  tliat,  during  the  life 
of  John  and  Jane  Van  Winkle,  they  gave  a  deed  of  the  premises 
in  question  to  Jacob  Van  Winkle,  in  the  words  following: 
"  This  indenture  made  the  5th  day  of  May,  1760,  between  John 
Van  Winkle,  of  Saddle  River  &c.  [New-Jersey,]  and  Jane  his 
wife,  of  the  first  part,  and  Jacob  Van  Winkle,  of  Ackqueckenong 
&c.,  [New- Jersey,]  of  the  second  part,  witnesseth,  that  he,  the 
said  John  Van  Winkle,  (by  and  with  the  voluntary  consent  and 
good  liking  of  Jane  his  said  wife,  testified  by  her  being  a  partie 
hereunto,  and  signing  and  sealing  these  presents,)  for  and  in 
consideration  of  the  sum  of  one  hundred  and  fifteen  pounds, 
corant  money  of  New- York,  to  him  the  said  John  Van  Winkle 
in  hand  paid  &c.,  hath  granted,  bargained,  sold,  released  and 
confirmed,  and  by  these  presents  doth  grant,  bargain,  sell,  re- 
lease and  confirm  imto  the  said  Jacob  Van  Winkle,  his  heirs 
and  assigns  forever,  one  certain  lott  of  land,  lying,  &c.  [describ- 
ing the  premises  in  question,]  together  with  all  and  singular  the 
rights,  liberties  and  privileges  to  the  same  belonging  or  in  any 
wise  appertaining ;  and  also  all  the  estate,  right,  title,  interest, 
possession,  qlaim  and  demand  whatsoever,  either  in  law  or 
equity,  of  them,  the  said  John  Van  Winkle,  and  Jane  his  wife, 
of  in  or  to  any  part  or  parcel  thereof;  to  have  and  to  hold  the 
said  lott  of  land  and  the  premises,  with  their  appurtenances  <Scc., 
and  every  part  and  parcel  thereof  unto  the  said  Jacob  Van  Win- 
kle, his  heirs  and  assigns  forevermore.  And  the  said  John  Van 
Winkle  and  Jane  his  said  wife,  for  themselves,  their  heirs,  execu- 
tors and  administrators,  and  for  every  of  them,  do  grant  and  grant 
to  and  with  him,  the  said  Jacob  Van  Winkle,  his  heirs  and  as- 
signs, that  he  the  said  Jacob  Van  Winkle,  shall  and  may  at  ail 
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times,  and  from  time  to  time  hereafter,  peaceably  and  quietly 
haye,  hold,  possess  and  enjoy  the  above  granted  lott  of  land  and 
premises,  witiiout  any  lett,  suit,  trouble,  denial  or  interruption 
of  them,  the  said  John  Van  Winkle  and  Jane  his  wife,  their 
heirs  or  assigns,  or  any  other  person  or  persons  claiming  by, 
from  or  under  them,  and  any  of  them.  And  the  said  John  Van 
Wmkle,  for  himself,  his  heirs,  executors  and  administrators,  all 
the  above  granted  and  bargained  premises  unto  the  said  Jacob 
Yan  Winkle,  his  heirs  and  assigns,  against  the  lawful  claim  of 
all  manner  of  persons  whatsoever,  will  warrant  and  forever  de- 
fend In.  witness  whereof,  the  parties  first  named  to  these  pres- 
ents have  hereunto  interchangeably  set  their  hands  and  seals" 
&c.  The  deed  purported  to  have  been  "sealed  and  delivered 
in  the  presence  of  John  De  Gray  and  Patrick  Darry,  but  did 
not  appear  to  have  been  acknowledged  by  either  of  the  grantors 
in  any  form. 

On  the  22d  of  November,  1792,  Jacob  Van  Winkle  ex- 
ecuted a  deed  in  fee  oif  the  premises  to  John  Van  Blar- 
cum,  and  in  1814  Van  Blarcum  conveyed  to  James  Gra- 
ham, who  afterwards  sold  to  Constantine^  the  plaintiff  in 
error.  Ever  since  the  deed  of  May  6th,  1760,  from  John 
and  Jane  Van  Winkle  to  Jacob  Van  Winkle,  the  latter,  and 
those  deriving  title  through  him,  have  held  possession  of 
the  premises  under  the  conveyances  to  them,  claiming  as  ab- 
solute owners  respectively  in  their  own  right.  The  defen- 
dant in  error  insisted  at  the  trial  that  the  deed  to  Jacob  Van 
Winkle  formed  no  defence  to  the  action,  for  the  reason  that  it 
was  never  acknowledged  by  Jane  Van  Winkle^  and  did  not 
purport  to  convey  her  estate,  but  only  her  husband's  interest  as 
tenant  by  the  curtesy.  The  superior  court  chained  the  jury 
that  the  deed  was  not  sufficient  to  pass  the  estate  of  Jane  Van 
Winkle,  and  that  Jacob  Van  Winkle  acquired  nothing  under  it 
save  the  Ufe  estate  of  John  Van  Winkle.  Exception.  The 
court  further  charged  that  the  deed  to  Simeon  Van  Winkle,  ex- 
ecuted by  his  sister  on  the  19th  of  December,  1816,  was  not 
Toid  by  reason  of  adverse  possession.  Exception.  The  jury 
found  a  verdict  in  &.vor  of  the  defendant  in  error  for  an  undi- 
vided moiety  of  the  premises  in  question,  on  which  judgment 
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was  rendered.  The  supreme  court  afterwards  affirmed  the 
judgment,  {see  1  Hill,  240,)  and  Constantine  brought  error  to 
this  court 


£r.  H.  Sandford  ^  S.  A.  Foote,  for  the  plaintifr  in  error. 

J,  Wallis  4*  <?.  Woody  for  the  defendant  in  error. 

BocKEE,  Senator.  The  title  of  the  plaintiff  in  error,  wha 
was  the  defendant  below,  depends  upon  the  decision  of  the 
question  whether  the  deed  executed  by  John  Van  Winkle  and 
Jane  Van  Winkle  his  wife,  to  Jacob  Van  Winkle,  bearing  date 
the  5th  of  May,  1760,  was  a  valid  and  eflFectual  conveyance  of  the 
fee  simple  estate  which  Jane  Van  Winkle  held  in  the  prem- 
ises. The  chief  justice  of  the  superior  court  charged  the  jury 
that  Jacob  Van  Winkle  did  not  take  a  fee  simple  estate  in  the 
premises  by  virtue  of  the  conveyance  aforesaid,  but  dnly  an 
estate  for  the  life  of  John  Van  Winkle  as  tenant  by  the  curtesy; 
and  the  supreme  court  have  affirmed  the  decision  of  the  supe- 
rior court.  I  feel  the  hardship  of  oppoising  the  concurrent  au- 
thority of  the  eminent  jurists  who  preside  in  these  respective 
courts,  but  here  in  this  court  I  must  not  sacrifice  my  own  judg- 
ment to  their  authority.  Chief  Justice  Nelson,  in  delivering  the 
opinion  of  the  supreme  court,  remarks,  that  at  an  early  period  of 
our  colonial  history,  a  usage  seems  to  have  grown  up,  independent 
of  any  statute,  under  which  a.  feme  covert  was  allowed  to  convey 
her  real  estate,  by  uniting  with  her  husband  in  a  deed,  and  ac- 
knowledging the  same,  without  resorting  to  the  common  law 
mode  of  fine  and  recovery ;  and  that  this  is  manifest  both  from  le- 
gislative acts  and  judicial  decisions.  He  proceeds  to  say,  that  an 
acknowledgment  on  the  part  of  ihefeme,  in  some  form,  and  be- 
fore some  competent  officer,  has  always  been  deemed  essential. 
Hfere  I  must  diflfer  from  the  learned  chief  justice.  I  do  not  find 
any  evidence  in  this  voluminous  case,  in  the  thousand  and  one 
authorities  cited  by  the  counsel,  in  the  records  of  colonial  legisla- 
tion, or  in  the  history  of  the  times,  that  acknowledgment  before 
a  competent  officer  was  always  deemed  essential  to  give  effect 
to  the  deed  of  a/eme  covert. 
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In  the  year  1664,  the  English  government,  practising  upon 
the  Rob  Roy  principle,  which  it  has  not  yet  forgotten,  "that  he 
AM  take  who  has  the  power,  and  he  shall  keep  who  can," 
took  forcible  possession  of  the  then  Dutch  colonies  of  New  Am- 
sterdam and  Fort  Orange.  The  first  colonial  assembly  held 
under  the  proprietary  government  of  the  Duke  of  York,  October 
3Mi,  1683,  passed  the  act  entitled  "The  Charter  of  Liberties," 
in  which  it  is  declared  that  no  estate  of  a  feme  covert  shall  be 
sold  or  conveyed  but  by  deed  acknowledged  by  her  in  some 
court  of  record,  the  woman  being  secretly  examined  if  she  doth 
it  freely  without  threats  or  compulsion  of  her  husband  On 
the  2d  of  November,  1683,  the  same  assembly  passed  another 
act  providing  that  no  conveyance  of  land  shall  be  of  any  force, 
unless  proved  or  acknowledged  before  one  of  his  majesty's  jus- 
tices of  the  peace,  and  recorded  in  the  county  where  the  land  is, 
within  six  months  after  the  date  of  the  deed.  Another  act,  "  to 
prevent  deceit  and  forgery,"  passed  October  22d,  1684,  required 
the  acknowledgment  to  be  made  by  the  grantor  before  one  of 
the  judges  of  the  court  of  oyer  and  terminer.  These  several 
acts,  and  the  whole  body  of  laws  known  as  the  "  Duke's  laws," 
were  abrogated  and  made  void  by  the  first  colonial  assembly 
held  after  the  revolution  of  1688,  and  then  ceased  to  have  any 
force  or  efiect  m  the  colony.  This  same  colonial  assembly,  on 
the  6th  of  May,  1691;  passed  an  act  declaring  "  the  rights  and 
privileges  of  their  majesties'  subjects  within  their  province  of 
New-York,"  which  contains  the  provision  that  no  estate  of  a  feme 
covert  shall  be  sold  or  conveyed  but  by  deed  acknowledged  by 
her  in  some  court  of  record,  the  woman  being  secretly  examined 
if  she  doth  it  fi*eely  without  threats  or  compulsion  of  her  husband. 
This  last  mentioned  act  appears  to  have  been  repealed  by  the 
king  in  1697)  and  from  this  period  till  the  year  1771,  we  have  no 
legislative  enactment  whatever  requiring  the  acknowledgment, 
the  proof  or  recording  of  deeds  or  conveyances  executed  hy  femes 
afvert,  as  a  condition  precedent  to  their  validity.  It  cannot  be 
denied  that  femes  covert  did  convey  their  estates  by  deed,  and 
in  the  absence  of  all  legal  regulation  respecting  acknowled- 
Jttgnt,  we  may  rationally  inftr  that  the  conveyance  was  deemed 
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valid  without  it    The  act  of  the  30th  of  October,  1710,  merely 
provides  against  the  accident  of  lost  deeds,  by  making  the  rec- 
ord of  deeds  which  have  been  duly  acknowledged  and  recorded, 
or  the  transcript  thereof,  evidence  in  any  court  of  record.    This 
act  does  not  touch  the  question  as  to  the  validity  of  the  execu- 
tion of  deeds,  either  of  femes  covert  or  others,  and  gives  no  di- 
rection as  to  the  proper  officer  before  whom  acknowledgments 
are  to  be  made.    Hence  arose  the  practice  of  acknowledging, 
proving  and  recording  deeds,  as  recited  in  the  preamble  of  the 
act  of  1771.  The  ancient  records,  therefore,  may  shew  the  practice 
and  usage  of  the  acknowledgment  of  deeds  hy  femes  covert ;  but 
they  will  not  shew  another  practice  and  usage  which  may  well  be 
supposed  to  have  existed  in  the  then  loose  and  imsettled  state  of 
the  law  and  the  irregular  manner  of  doing  business,  of  omitting 
such  acknowledgment  altogether ;  especially  as  there  was  no  law 
in  force  requiring  acknowledgment  to  be  made,  and  the  acknowl- 
edgment, proof  and  recording,  were  mere  matters  of  evidence, 
and  were  regarded  as  nothing  more  than  a  security  against  the 
accidental  destruction  and  loss  of  deeds  or  writings.    There 
may  indeed  be  no  reported  case  where  the  deed  of  Sifeme  covert 
has  been  held  to  operate  without  a  certificate  of  acknowledg- 
ment ;  nor  am  I  aware  of  any  where  the  deed  of  a,  feme  covert f 
given  previous  to  1771,  has  been  held  invalid  for  the  want  of 
such  certificate.    The  argimient  founded  on  the  absence  of  au- 
thority, is  as  strong  on  one  side  of  the  question  as  the  other. 
We  cannot  ascertain  how  many  estates  were  held  imder  the  un- 
acknowledged deeds  of  femes  covert.    There  were  no  Cowens, 
Wendells  and  Hills,  in  those  days,  to  report  the  decisions  of  colo- 
nial judges,  and  transmit  to  us  the  concentrated  wisdom  of  the 
sages  of  the  law.    We  shall  not  derive  much  benefit,  therefore,  nor 
any  clear  or  certain  light,  from  an  enquiry  into  the  usage  and 
practice  in  the  colony  of  acknowledging  or  proving  deeds  prior  to 
1771.    The  most  we  can  learn  is,  that  a  very  uncertain,  desul- 
tory and  unsettled  practice  prevailed.  Nor  shall  we  find  any  thing 
clear  or  definite  on  this  subject  till  we  come  to  the  act  of  the 
colonial  assembly  of  1771.    This  act  was  the  subject  of  very 
elaborate  discussion  in  the  case  of  Jackson  v.  QUcArist^  (16 
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Johns.  Rep.  89,)  and  received  all  the  elucidation  which  such 
minds  as  those  of  Henry,  Tan  Vechten,  Tan  Buren  and  Chief 
Justice  Thompson,  could  give  to  it.  In  that  case,  Ami  Bridges, 
of  Elizabethtown,  New-Jersey,  being  seized  in  fee  in  1711, 
joined  with  her  husband  in  a  conveyance  of  the  premises.  A 
certificate  of  one  of  the  justices  of  the  peace  for  the  county  of 
Essex,  in  New- Jersey,  appeared  upon  the  deed,  stating  "  that 
the  said  parties  came  before  him  to  acknowledge  the  within  in- 
denture to  be  their  act  and  deed."  The  court  held  that  this 
case  wajs  within  the  spirit,  intent  and  meaning  of  the  act  of 
1771 ;  that  the  deed  was  valid  and  effectual  to  pass  the  estate 
of  the  feme  covert ;  and  they  rendered  judgment  against  the 
plaintiffs,  who  were  her  heirs  at  law.  The  case  before  us  dif- 
fers from  that  of  Jackson  v.  Gilchrist  only  in  this,  that  John 
and  Jane  Tan  Winkle  did  not  go  before  a  justice  of  the  peace 
in  New-Jersey  to  acknowledge  the  execution  of  the  deed.  If 
there  is  any  difference  in  principle  between  Jhe  two  cases,  it  is 
altogether  beyond  my  comprehension.  The  principles  settled 
and  established  by  the  unanimous  decision  of  the  court  in  Jack- 
son V.  Gilchrist,  after  the  most  elaborate  argument  by  the  ablest 
counsel  then  at  the  bar,  and  before  judges  not  inferior  to  any  who 
preceded  or  have  followed  them,  ought,  in  my  opinion  to  have  a 
decisive  and  controlling  influence  in  the  decision  of  the  present 
case.  Let  us  look  at  some  of  the  positions  taken  by  Chief  Jus- 
tice Thompson,  who  delivered  the  opinion  of  the  court  in 
Jackson  v.  Gilchrist.  He  says,  it  was  the  usage  in  this  and 
other  British  American  colonies  for  femes  covert  to  convey  their 
estates  by  deed,  and  that  the  common  law  mode  of  conveyance 
by  fine  was  not  practised  here ;  that  the  charter  of  the  Duke  of 
York  which  provides  that  the  woman  be  secretly  examined, 
was  not  in  force ;  and  that  in  1711,  when  Ann  Bridges  joined 
with  her  husband  in  the  conveyance,  and  when  the  acknowl- 
edgment in  question  was  taken,  there  was  no  charter  or  statute 
regulation  on  the  subject  in  force  here,  but  that  a  loose,  unsettled 
practice  prevailed,  as  is  set  forth  in  the  recital  to  the  act  of  1771. 
So  it  was  in  1760,  when  John  and  Jane  Tan  Winkle  conveyed 
the  premises  in  controversy  in  this  suit,  to  Jacob  Tan  Winkle, 
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Iropi  iv;bG^  )Ai.e  plaupXiff  m  eripr  ^erii^ep  his  title.  There  was  one 
objection  taken  in  Jackson  y.  GUckrist  against  the  validity  and 
operation  of  the  act  of  1771,  which  cannot  apply  in  the  present 
case  ;  to  wit,  that  the  act  ought  to  be  considered  null  and  void  on 
account  of  its  interference  with  the  vested  rights  of  the  heirs  of 
Ann  Bridges.  In  this  case,  Jane  Van  Winkle  having  lived  till  the 
year  1796,  there  were  no  vested  rights  in  the  Van  Winkles  to 
be  divested  by  the  operation  of  the  act.  In  answering  the  ob- 
jection of  counsel  that  the  act  of  1771  was  itself  null  and  void, 
on  account  of  its  interference  with  vested  rights,  Chief  Justice 
Thompson  observes,  that  the  case  was  not  one  of  those  extreme 
and  palpable  ones  in  which  the  court  would  be  justified  in  set- 
ting aside  the  act  altogether.  "  It  is  an  act,"  he  added,  "  con- 
firming and  quieting  the  title  of  bona  fide  purchasers,  and  sanc- 
tioning an  ancient  custom  as  to  the  form  of  acknowledgment. 
Such  an  act  ought  to  receive  a  liberal  and  benign  interpretation, 
for  the  purpose  of  securing  titles  derived  under  such  deeds." 
If  die  court  could  resort  to  such  a  construction  for  the  purpose 
of  giving  efficacy  to  the  act  against  heirs  clothed  with  vested 
rights,  they  might  well  concede  the  benefit  of  this  benign  and 
liberal  interpretation  to  the  present  plaintiff  in  error,  whose  title, 
if  confirmed  by  the  act  of  1771,  would  interfere  with  no  vested 
rights.  It  is  a  principle  in  the  construction  of  statutes,  insisted 
upon  by  Chief  Justice  Thompson  in  Jackson  v.  Gilchrist^  and 
recognized  by  all  elementary  writers,  that  though  the  preamble 
cannot  control  the  enacting  clause  when  it  is  clear  and  unam- 
biguous, yet  where  any  doubt  or  ambiguity  exists,  the  pream- 
ble must  be  resorted  to  for  the  purpose  of  explaining  the  inten- 
tion of  the  makers  and  the  mischiefs  which  the  statute  was  de- 
signed to  remedy.  Chief  Justice  Thompson,  in  considering  the 
question  whether  the  defendant  by  actual  possession  was  brought 
within  the  purview  of  the  enacting  clause  of  the  statute,  very 
properly,  I  should  think,  considers  the  enacting  clause  with  an 
eye  to  the  preamble,  takes  them  both  together  for  the  purpose 
of  explaining  what  is  meant  by  the  legislature,  and  spreads  the 
mantle  quite  wide  enough  to  cover  the  deeds  both  of  Ann 
Bridges  and  Jane  Van  Winkle.    The  preamble  is  as  follows : 
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''Whereas  it  has  been  an  ancient  practice  in  this  colony  to  re- 
cord deeds  concerning  real  estates,  upon  the  previous  acknowl- 
edgment of  the  grantors,  or  proof  made  by  one  of  the  subscrib- 
ing witnesses  of  the  execution  of  the  instruments  before  a  mem- 
ber of  his  majesty's  council,  a  judge  of  the  supreme  or  county 
court,  or  a  master  in  chancery,  and  sometimes  before  a  justice 
of  the  peace :  And  whereas,  there  are  lands  and  tenements  held 
under  the  deeds  of  femes  covert j  not  acknowledged  in  manner 
aforesaid,  and  yet  made  bona  fide,  and  for  valuable  considera*- 
tions ;  the  purchasers  whereof,  and  those  holding  under  them 
ought  to  be  secured  both  in  law  and  equity,  against  the  respec-> 
tive  grantors,  their  heirs  and  assigns"  &c.  Here  we  have  a  per-, 
fectly  true  and  graphic  description  of  the  very  case  of  Jacob 
Tan  Winkle,  who  held  under  a  deed  from  a  feme  covert,  not 
acknowledged  or  proved  before  the  proper  officer,  and  yet  made 
bona  fide,  for  a  valuable  consideration ;  and  he  "  ought  to  be  se^ 
cured  both  in  law  and  equity."  If  language  has  any  meaning, 
the  l^slature  surely  conteinplated  this  very  case,  where  lands 
were  bona  fide  held,  under  the  unacknowledged  deed  of  a  feme 
covert.  Can  we  with  any  propriety  charge  upon  the  colonial 
assembly  of  1771  the  monstrous  fatuity  of  so  clearly  pointing 
out  the  mischiefs  intended  to  be  remedied,  and  yet  omitting  to 
apply  the  remedy  ?  The  words  of  the  enacting  clause  are  broad 
enough  to  cover  the  case ;  and  following  the  example  of  Chief 
Justice  Thompson  by  taking  the  preamble  as  explanatory  of  the 
enacting  clause  and  constming  both  together,  I  think  we  can- 
not err  in  the  conclusion  that  the  legislature  intended  to  pro- 
vide, and  have  provided,  for  a  confirmation  of  the  deeds  of 
femes  covert,  not  only  where  the  private  examination  was 
omitted,  but  where  the  acknowledgment  or  proof  by  a  witness 
before  the  officer  was  also  omitted.  We  are  to  give  to  statutes 
the  same  reasonable  construction  which  is  given  to  other  instru- 
ments and  writings ;  and  we  are  authorized  by  precedent  to 
give  to  this  particular  statute  a  benign  and  liberal  interpretation, 
for  the  purpose  of  quieting  titles  and  securing  bona  fide  pur- 
chasers. In  the  certificate  of  the  justice  of  the  peace  endorsed 
on  the  deed  of  Aim  Bridges,  it  was  not  stated  in  terms  that  the 
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parties  made  any  acknowledgment ;  but  merely  that  they  came 
before  the  justice  to  acknowledge  &c.  Yet  Chief  Justice 
Thompson  had  no  difficulty  or  hesitation  in  considering  this  as 
an  acknowledgment.  Applying  the  same  rule  of  liberal  con- 
struction to  the  statute  in  question,  are  we  not  fully  authorized 
to  say,  that  the  colonial  assembly  did  what  it  was  their  profess- 
ed and  declared  intention  to  do,  viz.  confirm  the  deeds  oi femes 
covert,  though  not  acknowledged,  provided  they  were  given  bona 
fide,  and  for  a  valuable  consideration,  and  possession  was  thea 
held  under  them  ?  I  have  before  said,  it  was  not  in  my  power  to 
distinguish  this  case  in  principle  from  that  oi  Jackson  v.  Gilchrist, 
If  old  John  De  Gray,  whose  signature  was  proved  as  a  witness 
to  the  deed  of  Jane  and  John  Van  Winkle,  had  been  a  justice 
of  the  peace  of  the  county  of  Bergen,  in  New- Jersey,  arid  had 
certified  that  the  parties  acknowledged  the  execution  of  the  deed 
before  him,  I  do  not  think  the  case  would  have  been  in  any 
degree  strengthened.  He  would  not  have  been  one  of  those 
officers  who,  by  any  law  or  usage  of  the  colony  of  New- York, 
had  a  right  to  take  the  acknowledgment  of  deeds.  No  ancient 
usage  has  been  adverted  to  showing  that  justices  of  the  peace 
in  the  colony  of  New- Jersey  were  proper  officers  before  whom 
the  proof  or  acknowledgment  of  conveyances  of  lands  within 
the  colony  of  New- York  was  to  be  made.  It  is  true  that,  in 
Jackson  v.  Gilchrist,  the  court  did  not  consider  the  eflect  of  a 
deed  unacknowledged  by  ihe  feme  covert.  That  case  was  not 
before  them.  They  laid  some  stress  upon  the  half-way  ac- 
knowledgment before  the  New- Jersey  justice,  and  the  opinion 
speaks  of  a  presumption  raised  by  the  acknowledgment  in  favor 
of  the  secret  examination  of  the  woman.  But  this  was  unneces- 
sary, The  court  pointedly  placed  their  decision  upon  the  force 
and  effect  of  the  act  of  1771.  This  act  will  be  equally  opera- 
tive with  or  without  the  presumption  of  a  secret  examination. 
The  principles  which  the  court  established,  and  the  efficiency 
and  healing  influence  which  they  gave  to  the  act  above  men- 
tioned, are  as  available  to  the  tenant  in  this  ejectment,  as  to  the 
tenants  in  the  great  Kayaderosseras  case.  According  to  my  views 
of  the  law  of  this  case,  if  the  execution  of  the  deed  of  John  and 
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Jane  Van  Winkle,  to  Jacob  Van  Winkle,  was  originally  defec- 
tive, the  defect  was  healed  by  the  act  of  1771,  and  the  deed  made 
eflfectual  to  convey  the  estate  which  Jane  Van  Winkle  held  in 
the  premises. 

As  to  the  construction  of  the  deed,  I  do  not  believe  it  is  to  be 
considered  merely  as  a  conveyance  of  the  life  estate  of  John 
Van  Winkle,  There  would  have  been  no  necessity  for  making 
Jane  Van  Winkle  a  party  to  such  a  conveyance.  It  purports  to  con- 
vey all  the  estate  of  John  Van  Winkle,  and  Jane  his  wife, 
"  with  the  voluntary  consent  and  good  liking  of  the  said  Jane," 
testified  by  her  being  made  a  party  thereunto,  and  signing  and 
sealing  the  same.  The  deed,  though  inartificial,  contains  suffi* 
cient  granting  words  to  convey  the  fee  simple  of  the  estate, 
and  at  tliis  late  period  it  ought  not  to  be  set  aside  for  mere  in- 
formality. 

In  my  judgment  the  claim  of  the  plaintiff  below,  now  the  de- 
fendant in  error,  has  no  merits.  It  is  a  claim  raked  from  the 
dust  and  ashes  of  antiquity,  conflicting  with  a  fair  and  bona 
fide  purchase  of  the  estate,  after  it  has  been  held  and  transmit- 
ted as  an  estate  of  inheritance  for  more  than  three  quarters  of  a 
century. 

I  think  the  judgment  of  the  supreme  court  is  erroneous  and 
should  be  reversed. 

Porter,  Senator.  There  is  no  room  to  doubt  that  the  legal 
title  to  the  lot  in  question  was  shown  to  have  been  in  Jane  Van 
Winkle,  the  wife  of  John  Van  Winkle,  on  and  before  the  5th 
day  of  May,  1760.  Upon  that  day  John  Van  Winkle  executed 
a  conveyance  of  the  lot  to  Jacob  Van  Winkle ;  and  the  great 
question  in  the  case  is,  whether  this  deed  was  so  executed  by 
Jane,  the  wife,  as  to  convey  her  estate  in  the  lot  The  plaintiff 
in  error  insists  that  Jacob  acqtiired  a  fee  by  that  deed ;  while  the 
defendant  contends  that  it  only  conveyed  the  life  estate  of  John 
Van  Winkle,  who  held  as  tenant  by  the  curtesy.  The  deed  was 
never  acknowledged  by  either  the  husband  or  wife ;  and  unless 
the  execution  by  the  wife  is  to  be  treated  in  the  same  man- 
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Der  as  if  she  had  been  a  f&me  sole,  then  the  deed  cannot  stand 
as  her  conveyance.  The  case  therefore  involves  an  inquiry  into 
the  law  which  prevailed  in  the  colony  of  New- York,  at  the  pe- 
riod when  the  conveyance  in  question  was  executed,  in  respect 
to  the  execution  of  deeds  made  by  married  women. 

The  English  common  law  on  this  subject  was  never  adopted  by 
the  cotony.  This  appears  as  well  from  the  legislation  of  the  colony, 
as  ttom  the  ancient  practice.  By  an  act  of  the  colonial  assembly 
passed  May  6th,  1691,  (3  i?.  ^S.  App.  3, 1^^  ed.)  it  was  provided, 
"  That  no  estate  of  Sifeme  covert  shall  be  sold  or  conveyed,  but 
by  deed  acknowledged  by  her  in  some  court  of  record,  the  wo- 
man being  secretly  examined  if  she  doth  it  freely,  without 
threats  or  compulsion  of  her  husband."  This  shows  that  a 
different  practice  existed  before  that  time,  which  the  legisla- 
ture thought  should  be  limited,  for  the  protection  of  married 
women ;  and  if  the  law  had  been  suffered  to  remain,  the  present 
question  at  least  could  never  have  been  made.  But  the  law  was 
repealed  in  1697 ;  and  no  trace  of  any  legislation  on  the  subject 
can  be  found  from  that  time  down  to  the  act  of  1771.  That 
there  must  have  been  a  conmion  practice,  however,  recc^nized 
by  the  courts  of  the  time,  and  which,  when  ascertained,  should 
have  the  force  of  laW,  no  one,  I  think,  can  deny.  A  statute  was 
passed  on  the  30th  of  October,  1710,  which  provided  that  all 
deeds,  duly  acknowledged  and  recorded,  should  be  received  in 
evidence;  (3  R.  S,  App.  5,  §  4 ;)  but  it  prescribed  no  rule  in  re- 
spect to  deeds  executed  by  married  women.  In  Jackson  v. 
Schoonmaker,  (2  Johns.  Rep.  234,)  Kent,  Ch.  J.  said  that,  until 
1771,  the  mode  of  taking  the  proof  of  deeds  was  rather  loose 
and  unsettled,  and  that  the  practice  in  the  colony  before  that 
time  was  undoubtedly  to  be  regarded  on  a  question  touching 
the  validity  of  an  ancient  deed.  And  we  know  from  many 
deeds  of  dates  long  prior  to  1771,  which  have  been  brought 
under  judicial  cognizance,  that,  in  general,  there  existed  no  dif- 
ference in  practice  between  acknowledgments  by  married  women, 
and  those  made  by  other  grantors.  The  cases  quoted  by  Thomp- 
son, Ch.  J.,  in  Jackson  v.  Oiichrist,  (15  Johns.  Rep.  109,  110,) 
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show  how  far  the  usage  in  the  different  colonies  has  been  recog- 
nized as  having  the  force  and  effect  of  law. 

These  views  are  also  confirmed  by  the  act  of  February  16, 
1771,  the  preamble  of  which  is  as  follows :  "  Whereas  it  has  been 
an  ancient  practice  in  the  colony  to  record  deeds  concerning 
real  estates,  upon  the  previous  acknowledgment  of  the  grantors, 
or  proof  made  by  one  of  the  subscribing  witnesses,  of  the  exe- 
cution of  the  instruments  before  &c. :  and  whereas  there  are 
lands  and  tenements  held  under  the  deeds  oi  femes  covert,  not 
acknowledged  in  manner  aforesaid,  and  yet  made  honafdcy  and 
for  valuable  considerations ;  the  purchasers  whereof,  and  those 
holding  under  them,  ought  to  be  secured,  both  in  law  and  equity, 
against  the  respective  grantors,  their  heirs  and  assigns."  The  stat- 
ute then  enacts,  "  that  no  claim  to  any  real  estate,  whereof  any  per- 
son is  now  actually  possessed,  &c.,  shall  be  deemed  to  be  void  upon 
the  pretence,  that  the  feme  covert  granting  the  same,  had  not  been 
privately  examined,"  &c.  This  most  assuredly  recognizes  an 
ancient  practice,  not  only  to  take  acknowledgments  of  deeds 
executed  by  married  women  as  though  they  were  single,  but 
also  to  piove  such  execution  by  a  subscribing  witness ;  thus 
showing  that  no  distinction  was  made  between  them  and  other 
grantors.  Deeds  thus  proved  and  recorded,  and  the  records 
thereof,  were  made  evidence  by  the  act  of  1710.  But  the  pream- 
ble to  the  act  of  1771  goes  further,  and  shows,  as  I  think,  that 
the  very  case  before  the  court  was  contemplated  by  the  legis- 
lature. It  speaks  of  lands  &c.  held  under  deeds  of  married 
women,  "  not  acknowledged  in  manner  aforesaid,"  which,  it  says, 
ought  to  be  confirmed ;  and  then  declares  that  no  such' deed  shall 
be  void  upon  the  pretence  that  the  wife  had  not  been  privately  ex- 
amined. The  meaning  I  understand  to  be  this :  It  shall  not  be 
a  good  objection  to  the  validity  of  a  deed  executed  by  a  ferns 
covertj  that  she  has  not  acknowledged  it,  whereby  there  could  be 
an  opportunity  given  to  take  her  private  examination.  The  ac- 
knowledgment referred  to  in  the  preamble  by  the  words  "  in 
manner  aforesaid,"  was  before  some  public  officer,  and  had  no 
reference  to  a  private  examination.    If,  therefore,  the  legislature 
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meant  to  declare  that  the  deed  of  a  feme  covert,  in  cases  where 
the  lands  were  held  under  it,  ought  to  be  deemed  valid,  though 
not  acknowledged,  where  is  there  any  room  left  for  argument 
to  show  that  the  deed  in  question  is  one  which  ought  to  be 
deemed  void  ?  It  was  executed  by  a  feme  covert,  upon  good 
consideration,  but  was  not  acknowledged  before  any  magistrate 
or  officer ;  and  tlie  land  was  in  the  possession  of  the  grantee 
when  the  act  was  passed. 

In  the  case  of  Jackson  v.  Gilchrist,  (15  Johns.  Hep.  Ill)  Ch. 
J.  Thompson,  speaking  of  the  above  act  and  its  preamble,  put  a 
construction  upon  them,  which,  if  correct,  will  certainly  deprive 
the  plaintiff  in  error  of  any  aid  to  be  derived  therefrom.  He 
there  said : " "  It  is  not  necessarily  to  be  inferred  from  this  provi- 
sion, that  it  applied  to  cases  where  no  private  examination  had, 
in  fact,  been  made.  The  act  was  intended  to  confirm  ancient 
conveyances,  and  to  prevent  the  want  of  evidence  of  a  private 
examination  being  set  up  to  avoid  the  deed,  presuming  the  evi- 
dence of  the  fact  to  be  lost  by  the  lapse  of  time.  Had  it  been 
intended  to  make  good  a  deed  where  no  private  examination  at 
all  had  taken  place,  it  would,  probably,  have  been  so  declared  in 
terms,  and  not  have  spoken  of  this  defect  asapr^/enoe."  Thecoun- 
sel  for  the  defendant  in  error  quoted  and  relied  upon  this  part  of  the 
opinion,  in  support  of  his  construction  of  the  act  of  1771.  It 
must  be  remembered,  however,  that  the  case  then  before  the  court 
was  one  in  which  the  deed  was  acknowledged  by  the  feme 
covert,  but  the  certificate  did  not  state  that  there  had  been  a 
private  examination.  To  sustain  the  deed,  it  did  not  become 
necessary  to  consider  the  preamble  and  act  in  reference  to 
the  question  now  under  discussion.  K  the  preamble  and  the 
enacting  clause  are  to  be  taken  together,  in  order  to  arrive  at 
the  just  meaning  and  force  of  the  act  of  1771 — the  one  point- 
ing out  the  evils  to  be  remedied,  and  the  other  applying  the 
remedy  to  those  evils — ^then  we  have  here  the  declaration, 
"  that  certain  lands  were  held  under  deeds  of  femes  covert^ 
not  acknowledged  d6c.,  the  purchasers  whereof  ought  to  be 
secured,  both  in  law  and  equity,  against  the  respective  giant- 


ALBANY,  DECEMBER.  1848.  jgj 

Constantine  v.  Van  Winkle. 

ors,  their  heirs  and  assigns  f  and  immediately  aften;;'^ards  it  is 
enacted,  "  that  no  claim  to  any  real  estate  <fce.  shall  be  deemed 
to  be  void,  upon  the  pretence  that  the  feme  covei't  granting  the 
same,  had  not  been  privately  examined."    The  learned  chief  jus- 
^ce  who  delivered  the  opinion  in  Jackson  v.  Gilchrist,  was  not 
warranted,  I  think,  in  the  intimation  there  thrown  out  that  the  act 
was  inapplicable  to  deeds  "where  no  private  examination  had 
in  fact  been  made ;"  for  the  very  evil  to  be  provided  for  v;as, 
that  the  deeds  had  not  been  acknowledged  at  all.     His  exposi- 
tion of  the  meaning  of  the  act  is  founded  on  the  use  of  the 
words  "upon  the  pretence  f  but  the  preamble  and   the  first 
section  repel   any   such   meaning.      The   words    "upon   the 
pretence,"  have,  in  my  opinion,  the  same  meaning  in  that  con- 
nection, as  the  words  "  for  the  reason ;"  and  by  substituting  the 
latter,  the  act  will  read  thus :  "  That  no  claim  to  any  real  estate 
&c.  shall  be  deemed  to  be  void,  for  the  reason  that  the  feme 
covert  granting  the  same,  had  not  been  privately  examined." 
This  interpretation  makes  the  first  section  of  the  act  harmonize 
with  the  preamble,  and  effects  what  the  preamble  says  ought 
"both  in  law  and  equity"  to  be  done. 

According  to  my  view  of  the  act  of  February  16th,  1771 ,  the  deed 
of  a  married  woman,  executed  before  that  time,  may  be  proved 
in  the  same  manner  as  the  deed  of  d^  feme  sole.  I  am  unable  to 
distinguish  between  the  proper  legal  effect  to  be  given  to  a  sim- 
ple acknowledgment  of  a  deed  by  a  married  woman,  and  the 
proof  of  such  a  deed  by  a  subscribing  witness.  Nor  am  I  aware 
of  any  law  or  usage,  prior  to  the  act  of  1771.  which  required  a 
fem^  covert  to  acknowledge  the  execution  of  a  deed  before  an 
officer,  in  order  to  give  it  effect  as  her  deed.  I  am  therefore  of 
opinion  that  the  deed  in  question  was  properly  proved  to  be  the 
conveyance  of  Jane  Van  Winkle. 

The  next  question  that  naturally  arises  is,  did  Jane  Tan 
Winkle  grant  and  convey  her  estate  in  the  premises  by  this 
deed  ?  It  must  be  conceded  that  it  is  a  very  informal  convey- 
ance, so  far  as  relates  to  her  interest  in  the  premises ;  but  if 
her  intention  to  convey  that  interest  appears  from  the  deed,  with 
reasonable  certainty,  it  must  be  allowed  to  operate  accordingly. 
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Blackstone,  in  laying  down  rules  for  the  construction  and  exposi- 
tion of  deeds,  says,  one  rule  is  that  "  the  construction  'be  favor  a- 
ble,  and  as  near  the  minds  and  apparent  mtent  of  the  parties,  as 
the  rules  of  law  will  admit."  (2  Bl.  Camm.  379.)  Another  rule 
is  "  that  the  construction  be  made  upon  the  entire  deed,"  and 
"  that  the  deed  be  taken  most  strongly  against  him  that  is  the 
agent  or  contractor,  and  in  favor  of  the  other  party."  Lord 
Mansfield,  in  Goodtitle  Y.Bailey,  {Cowp,  600,)  says,  "The 
rules  laid  down  in  respect  to  the  construction  of  deeds,  are 
founded  in  law,  reason  and  common  sense :  That  they  shall 
operate  according  to  the  intention  of  parties,  if  by  law  they  may." 
And  the  rule  is  believed  to  be  undisputed,  that  courts  will  up- 
hold a  deed,  if  they  can  discover  the  intent,  and  no  principle  of  law 
is  violated.  But  that  intent  must  be  seen  from  the  examination 
of  the  deed  itself,  and  jiot  from  proof  aliunde.  Now  the  deed 
in  question  states  that  Jane  united  in  the  execution  of  it  with 
her  husband,  voluntarily  and  of  her  own  "  good  liking ;"  that 
John  Van  Winkle  granted  the  premises,  and  also  all  the  estate 
of  himself  and  Jane  his  wife,  to  the  grantee  in  fee ;  and  then  a 
clause  is  added  whereby  John  and  Jane  his  wife  grant  that 
Jacob,  the  grantee,  shall  have,  hold  and  enjoy  the  premises  for- 
ever. But  it  is  objected  by  the  counsel  for  the  defendant  in  er- 
ror, not  that  tlie  deed  fails  in  apt  words  tp  create  a  grant,  but 
that  it  is  not  the  grant  of  Jane  Van  Winkle :  that  the  words  are 
not  hers,  but  those  of  her  husband.  It  is  true  that  in  one  pait 
of  the  deed,  the  language  importing  a  grant  proceeds  from  the 
husband  alone ;  but  when  the  deed  goes  on  to  grant  all  the  right 
and  title  of  both  husband  and  wife,  and  then  both  unite  in  saying 
that  the  grantee  shall  enjoy  the  same  peaceably  forever,  I  can- 
not bring  myself  to  doubt  that  there  is  language  used  in  it  which 
expresses  an  intention  on  the  part  of  Jane  to  convey  all  her  title. 
Of  the  very  numerous  cases  cited  by  counsel  to  support  this 
view,  I  will  only  refer  to  Jackson  v.  Blodget,  (16  Johns,  Rep. 
172,)  and  Jackson  v.  Fish^  (10  id,  456.)  I  am  therefore  of  opin- 
ion, not  only  that  this  deed  of  the  5th  May,  1760,  was  duly  exe- 
cuted by  Jane  Van  Winkle  to  pass  her  title  to  the  premises,  but 
that  all  her  estate  was  thereby  conveyed  to  Jacob  Van  Winkle. 
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Th^e  is  still  another  question  which  it  may  be  necessary  to 
decide,  should  it  so  happen  that  a  majority  of  the  court  differ 
firom  me  in  the  conclusions  at  which  I  have  arrived  upon  the 
points  discussed ;  and  that  is  the  question  of  adverse  possession. 
It  is  a  well  established  rule,  that  a  grant  in  fee  by  a  husband 
and  wife,  when  the  title  to  the  land  is  in  the  wife,  and  she  does 
not  acknowledge  tlie  deed,  so  that  it  becomes  inoperative  in  re- 
lation to  her  title,  passes  nothing  but  the  husband's  interest, 
which  may  be  but  a  life  estate ;  and  after  his  death  the  title  reverts 
to  the  wife,  or,  in  case  of  her  death,  to  her  heirs.  If  in  this  case 
the  deed  in  question  operated  to  convey  only  the  life  estate  of 
Johtt  Van  Winkle,  Jacob  must  be  deemed  in  law,  whatever  he 
may  have  considered  in  respect  to  his  title,  to  have  held  the 
same  estate.  And  all  those  claiming  through  Jacob,  during  the 
life  of  John  Van  Winkle,  must  be  regarded  as  having  come  in 
under  the  same  title.  After  the  death  of  Jane,  in  1796,  the  re- 
version in  fee  vested  in  her  heirs,  but  still  subject  to  the  life 
estate  outstanding  in  the  grantee  of  her  husband. '  While  this 
life  estate  continued,  the  right  of  entry  which  had  vested  in 
the  heirs  of  Jane,  w^s  suspended ;  and  during  that  time  no  ad- 
verse possession  could  commence  running.  But  the  life  estate  ter- 
minated in  January,  1816,  and  then  the  right  of  the  heirs  of  Jane 
to  enter,  became  perfect.  The  statute  to  prevent  the  opera- 
tion of  the  common  law  rule  that  the  alienation  by  a  husband 
worked  a  discontinuance  of  the  wife's  estate,  declares  that,  after 
his  death,  the  wife  and  her  heirs  may  enter  and  hold  the  same 
according  to  their  title.  (1  R.  L.  181,  2.)  The  question  then 
presents  itself,  whether  the  possession  of  Jacob  Van  Winkle, 
John  Van  Blarcum  and  James  Graham,  under  their  respective 
deeds  in  fee,  claiming,  as  the  proof  fully  establishes,  the  abso- 
lute right  to  the  premises,  in  hostility  to  all  the  world,  though 
they  were  estopped  from  asserting  that  right  during  the  life 
time  of  the  tenant  for  life,  became  adverse  to  the  title  of  the  heirs 
of  Jane  Van  Winkle,  on  the  termination  of  the  life  estate?  It  is 
contended  by  the  counsel  for  the  defendant  in  error,  that  Grar 
ham,  who  was  in  possession  when  that  event  happened,  became 
a  tenant  at  sufferance ;  and  that  this  tenancy  would  continue 
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until  some  act  was  done  rendering  him  a  tort-feasor.  The  su- 
perior court  treated  this  possession  as  adverse,  but  denied  that 
it  prevented  the  deed  to  Simeon  Van  Winkle,  of  December 
19th,  1816,  from  passing  one  fourth  of  the  title,  giving  as  a 
reason  that  it  was  a  conveyance  by  one  tenant  in  common  to 
another ;  and  the  supreme  court  came  to  the  same  conclusion, 
but  upon  the  ground  that  Graham  was  a  mere  tenant  at  suffer- 
ance, and  that  his  possession,  therefore,  was  not  adverse.(a) 
The  case  relied  upon  to  show  that  Graham's  contmued  pos- 
session was  not  adverse  to  the  title  of  the  heirs  of  Jane  Van 
Winkle,  is  Jackson  v.  Cairns^  (20  Johns.  Rep.  301.)  That 
case  lays  down  the  doctrine  that  a  husband,  seized  of  lands  in 
right  of  his  wife,  who  continues  in  possession  after  her  death, 
claiming  the  absolute  title  and  making  improvements,  and  who 
gives  a  mortgage  upon  the  premises,  is  still  a  tenant  at  suffer- 
ance ;  and  his  continuance  in  possession  is  not  adverse  or  hos- 
tile to  the  true  owners.  The  case  is  certainly  a  strong  one  in 
some  respects,  but  yet  I  cannot  consider  it  as  furnishing  a  rule 
which  should  govern  the  case  before  the  court.  If  John  Van 
Winkle,  the  husband  of  Jane,  had  never  conveyed  this  lot,  but 
had  retained  the  possession  until  after  his  wife's  death,  and 
then  had  built  upon  and  mortgaged  it,  claiming  it  as  his 
own,  the  cases  would  have  been  parallel ;  and  the  principle 
of  the  one  cited  might  have  been  urged  in  this  with  ir- 


(a)  The  report  of  this  case  in  2  /ft//,  240,  presentB  only  an  abstract  of  the  opinion 
of  the  supreme  court  upon  a  single  point.  Hiat  part  of  the  opinion  here  referred 
to  is  as  follows :  **  The  defendant,  being  in  possession  under  John  Van  Winkle,  the 
tenant  for  life,  stands  in  the  same  position  as  respects  the  plaintiff,  and  is  clothed 
with  no  greater  rights.  He  could  do  no  act  to  the  prejudice  of  the  estate  in  rever. 
■ion,  during  the  existence  of  the  tenancy,  as  no  right  of  entry  accrued  till  its  tenni- 
nation  ;  and  after  that,  he  was  a  mere  tenant  at  sufferance.  (2  BL  Comm.  149, 
150.)  The  life  estate  did  not  terminate  till  1816,  the  same  year  of  the  convey, 
ance  to  Simeon  by  his  sister.  The  deed  to  Simeon  bears  date  on  the  ]9th  of  De« 
cember,  1816.  The  precise  time  of  the  year  when  John  died  does  not  appear ;  bat 
whatever  may  have  been  the  interval,  there  is  no  color  for  an  adverse  posseasioa 
during  the  short  period,  that  can  avoid  the  deed.  Thifj  rround  of  defence  was  re- 
pudiated, after  a  much  greater  lapse  of  time,  and  stronger  acts  of  owuenhip,  in  a 
■milarcase.     {fiO  Joknt.  Ref  301.)" 
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resistible  force.  But  here  we  have  a  purchase  in  fee  by  Jacob 
Yan  Winkle,  in  form  at  least ;  and  that  is  a  circiunstance  to 
show  the  intent  with  which  this  claim  and  possession  com- 
menced. Then  we  have  subsequent  conveyances  in  fee,  and 
all  the  usual  evidences  that  the  grantees  claimed  the  absolute 
title  for  the  period  of  fifty-six  years  before  the  life  estate  termi- 
nated; which  I  think  presents  a  different  case  from  that  of 
Jackson  v.  Cairns.  Upon  the  principle  claimed  as  appli- 
cable to  the  present  case,  if  Graham  had  lived  fifty  years  after 
the  termination  of  the  life  estate,  and  had  not  deeded  this  lot, 
though  he  continued  to  claim  the  ownership  of  it,  as  he  and 
his  grantors  had  done  for  fifty-six  years  before,  and  then 
left  it  to  his  heirs  at  law,  without  devising  it,  the  adverse  pos- 
session would  not  have  commenced ;  nor  would  it  ever  com- 
mence, until  some  future  claimant  under  the  title  attempted  to 
convey  it  in  fee.  A  rule  which  may  be  followed  by  such  con- 
sequences, cannot  be  sustained.  It  contravenes  the  spirit  and 
policy  of  the  limitation  which  the  law  imposes  upon  claims  to 
real  estate,  and  unsettles  titles  which  time  has  established. 
Here  has  been  a  claim  of  title  by  the.  persons  in  possession,  un- 
der deeds  in  fee,  for  a  long  period,  in  open  hostility  to  the  right 
of  Jane  and  her  heirs ;  and  although  the  law  wisely  forbade  the 
assertion  of  this  adverse  title,  for  any  purpose,  during  the  pen- 
dency of  the  life  estate,  yet  it  appears  to  me  contrary  to  sound 
principle  and  common  sense  to  say  that  the  person  who  was  in 
possession  at  the  termination  of  the  life  estate  did  not  hold  ad- 
versely afterwards.  There  was  nothing  to  prevent  the  heirs 
from  asserting  their  title  then ;  and  if  they  omitted  to  do  so, 
they  were  working  a  wrong ;  for  they  were  continuing  the  de- 
ception under  which  the  occupant  labored,  possibly  to  his  great 
and  irreparable  damage. 

In  consonance  with  the  view  I  have  taken  of  this  question, 
we  have  a  statute  which  declares  that  every  husband  or  other 
person,  having  an  estate  determinable  upon  any  life  or  lives, 
who,  after  the  determination  of  such  estate,  without  the  express 
consent  of  the  party  inmiediately  entitled,  shall  hold  over  and 
continue  in  possession,  shall  be  adjudged  a  trespasser.    (1  i2. 
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L.  107,  §  7 ;  \  R.S,  749,  §  7.)  To  decide  that  he  was  not  hold- 
ing  adversely^  and  yet  adjudge  him  to  be  a  trespcLsser,  would 
present  an  apparent  contradiction.  A  tenant  at  sufferance  can- 
not be  a  trespasser  in  the  nature  of  things.  The  two  characters 
are  inconsistent. 

I  am  therefore  of  opinion  that,  on  the  death  of  John  Tan 
Winkle,  the  tenant  for  life,  the  adverse  possession  of  Graham 
commenced.  And  it  follows,  that  the  deed  firom  Jane  to 
Simeon  Van  Winkle,  of  December  19th,  1816,  having  been 
executed  after  the  adverse  possession  commenced,  was  void; 
unless,  as  has  been  contended,  it  is  saved  on  the  ground  that 
one  tenant  in  common  may  convey  lands  held  adversely  to 
his  co-tenant.  I  find  no  direct  authority  for  this  exception,  and 
certainly  the  language  of  the  statute  will  not  warrant  it.  The 
statute  declares  that  "  no  person  shall  buy  or  sell  &c.,  unless 
the  grantor  shall  have  been  in  possession  &c.,  for  the  space 
of  one  year."  The  language  of  the  authorities  is  equally  gen- 
eral. In  2  BTtll  Ah,  p,  318,  §  91,  it  is  said,  «  A  mere  right  of 
entry  is  not  assignable ;  as  for  instance  the  right  of  one  dis- 
seised." Again,  in  the  same  book,  at  p,  411,  §  28,  it  is  laid 
down  as  a  general  rule  of  law,  "  that  a  deed  is  void  if  made  by 
one  who,  though  having  a  legal  right  to  land,  is  at  the  time  of 
conveyance  disseised.  The  law  will  not  permit  any  person  to 
sell  a  quarrel^  or  as  it  is  commonly  termed,  a  pretended  tUleP 

The  deed  to  Simeon  Van  Winkle,  of  December  19th,  1816, 
upon  which  the  claim  of  the  defendant  in  error  to  one-fourth 
of  the  premises  in  question  depends,  was  in  my  opinion  void  by 
reason  of  adverse  possession.  The  defendant  in  error  has  been 
allowed  by  the  judgment  of  the  court  below  to  recover  under 
that  deed ;  and  should  this  court  not  agree  with  me  upon  the 
other  points  discussed,  I  am  still  in  favor  of  reversal  on  this  last 
ground. 

Sherwood,  Senator.  On  the  fifth  day  of  May,  1760,  John 
and  Jane  Van  Winkle  executed  an  instrument  purporting  to  be 
a  deed  of  the  premises  in  question,  to  Jacob  Van  Winkle.  This 
deed  was  produced  and  read  in  evidence  on  the  trial  by  the 
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cooDsel  for  the  plaintiflf  below,  to  estop  the  defendant  from 
setting  up  an  adverse  title  and  possession,  and  to  confine  him 
to  a  title  derived  from  Jane  Van  Winkle,  through  whom  the 
plaintiff  below  also  claimed.  The  defendant  had  a  right  to 
avail  himself  of  the  deed,  though  introduced  by  his  adversary, 
and  the  whole  case  turns,  therefore,  upon  its  validity  and  effect. 

The  first  objection  taken  to  the  deed  is,  that  it  was  not  ac- 
knowledged by  the  wife,  before  a  public  officer,  and  therefore 
did  not  pass  her  estate. 

It  is  conceded  tliat,  under  the  colonial  government,  a  f^me 
covert  might  convey  her  real  estate  by  deed,  executed  in  con- 
junction with  her  husband,  without  resorting  to  the  conmion 
jaw  mode  of  conveyance  hy  fine,  (2  Kenfs  Camrn,  151 ;  16 
Mins.  Rep.  115.)  But  it  is  insisted  that  her  acknowledgment 
before  some  competent  officer  was  at  all  times  deemed  necessa- 
ry to  give  effect  to  her  deed,  by  doing  away  the  presumption 
of  law  that  she  was  acting  under  the  coercion  of  her  husband. 
How  far  this  practice  of  acknowledgment  extended,  in  the  more 
early  settlement  of  the  colony,  I  have  been  unable  to  determine ; 
for  I  cannot  find,  firom  the  examination  of  any  authorities  or 
writings  upon  the  subject,  that  any  particular  practice  of  the 
kind  prevailed  prior  to  the  "  Charter  of  Liberties,"  commonly  call- 
ed the  "  Duke's  Charter,"  granted  in  1683.  It  is  evident,  however, 
that  at  that  time  some  act  was  deemed  necessary  to  protect  the 
wife  against  the  exercise  of  an  arbitrary  control  over  her  prop- 
erty by  the  husband ;  and  it  was  declared  by  that  charter, 
among  other  things, "  That  no  estate  of  a/emc  covert  shall  be  sold 
or  conveyed  but  by  deed  acknowledged  by  her  in  some  court 
of  record,  the  woman  being  secretly  examined,  if  she  doth  it 
freely  without  threats  or  compulsion  of  her  husband."  (2  R, 
L.  App.  5.)  This  provision  of  the  charter  was  evidently  intended 
to  prescribe  the  maimer  in  which  the  estates  of  femes  covert 
should  thereafter  be  sold  and  conveyed,  and  impliedly  abolish- 
ed all  other  modes  of  conveyance ;  and  if  the  charter  or  any 
similar  act  was  in  force  at  the  time  of  the  execution  of  the  deed 
in  question,  and  if  no  subsequent  statute  has  been  passed  con- 
firming the  title,  the  deed,  as  against  Jane  Yan  Winkle  and  her 
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heirs,  is  evidently  void.  But  in  Jackson  v.  Gilchrist^  (15 
Johns,  Rep.  89,)  where  this  charter  and  other  colonial  acts 
underwent  a  full,  learned  and  able  discussion,  it  was  re- 
marked by  Chief  Justice  Thompson,  who  delivered  the  opin- 
ion of  the  court,  that  "  it  has  been  the  general,  if  not  the  uni- 
versally received  opinion,  that  the  charter  was  not  in  force  here 
after  tlie  revolution  of  1688  ;"  and  he  quotes  from  the  journals 
of  the  general  assembly  of  New- York,  of  the  24th  of  April,  1691, 
wherein  it  was  "  resolved,  nemine  coniradicente,  that  all  the 
laws  consented  to  by  the  general  assembly  under  James,  Duke 
of  York,  and  the  liberties  and  privileges  therein  contained, 
granted  to  the  people,  and  declared  to  be  their  rights,  not  being 
observed,  and  not  ratified  and  approved  of  by  his  royal  high- 
ness, nor  the  late  king,  are  null,  void  and  of  none  effect ;  also 
all  the  several  ordinances  made  by  the  late  governors  and  coun- 
cils, being  contrary  to  the  constitution  of  England,  and  the 
practice  of  the  government  of  their  majesties'  other  plantations 
in  America,  are  likewise  null,  void  and  of  none  effect,  within 
this  province.'^  It  seems  very  evident,  therefore,  that,  by  the 
foregoing  resolution,  this  charter  and  all  other  colonial  laws  con- 
sented to  by  the  general  assembly  under  the  Duke  of  York, 
were  formally  abrogated  or  repealed,  if  they  were  not  previous- 
ly considered  void  by  force  of  the  revolution  itself.  The 
general  assembly,  however,  on  the  6th  day  of  May  there- 
after, passed  another  act  declaratory  of  the  rights  and  privileges 
of  their  majesties'  subjects  in  the  colony,  in  which  the  same 
provision,  relative  to  conveyances  hy  femes  covert,  was  incor- 
porated, as  was  contained  in  the  charter  of  1683.  (3  H.  S. 
App,  1,  15/  ed.)  This  act  continued  in  force  until  the  11th  of 
May,  1697,  when  it  was  repealed  by  the  king ;  (1  Van  Schaack's 
Laws  of  N.  Y.  6 ;)  and  between  that  time  and  tlie  act  of  the 
16th  February,  1771,  there  appears  to  have  been  no  charter  or 
statute  regulations  on  the  subject  in  force  here.  (\^  Johns.  89.) 
But  it  is  contended  that,  though  no  such  statute  regulations 
were  in  force,  an  acknowledgment  was  nevertheless  deemed  ne- 
cessary by  the  ancient  usage  and  custom  of  the  colony,  which 
usage  and  custom  formed  a  part  of  the  colonial  conunon  law. 
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It  may  be  necessary  here  to  consider  under  what  circumstances 
this  usage  originated,  and  how  extensively  and  universally  it 
prevailed.  For  if  we  can  trace  it  to  its  origin  and  find  it  to 
have  grown  out  of  the  charter  referred  to,  or  other  colonial  laws, 
and  to  have  been  observed  only  while  such  charter  or  laws  were 
in  force,  and  afterwards  abandoned,  it  loses  much  of  the  char- 
acter and  respect  which  we  necessarily  attach  to  a  known  and 
positive  law.  It  will  also  be  borne  in  mind  that,  by  the  pro- 
visions of  the  charter  of  1683,  and  the  colonial  act  of  1691,  it 
was  required  that  the  deed  should  be  acknowledged  by  the  wife 
in  some  coint  of  record,  she  being  secretly  examined  to  ascer- 
tain whether  she  did  it  freely,  without  threats  or  compulson  of 
her  husband.  This  charter  and  act,  taken  together,  existed  for 
a  period  of  about  fourteen  years ;  and  during  that  time  acknowl- 
edgments were  undoubtedly  made  in  compliance  with  their 
provisions.  Hence  we  may  reasonably  infer  the  origin  of  the 
private  examination  of  the  wife,  which  about  that  time  seemed 
to  prevail  in  the  colony  to  a  considerable  extent.  Pending  the 
existence  of  this  charter,  two  other  colonial  acts  were  also  passed 
in  relation  to  the  acknowledgment  of  deeds  and  other  convey- 
ances. The  one  was  passed  on  the  2d  day  of  November,  1683, 
and  was  entitled  "  An  act  to  prevent  frauds  in  conveyancing  of 
lands."  It  provided,  "  that  firom  and  after  the  five  and  twentieth 
day  of  December  next,  after  the  date  hereof,  no  grants,  deeds, 
mortgages  or  other  conveyances  whatsoever,  of  any  lands  or 
tenements  within  this  province,  shall  be  of  any  force,  power  or 
validity  in  law,  unless  the  said  grants,  deeds,  mortgages  or  oth- 
er conveyances  be  entered  and  recorded  in  the  register  of  the 
county  where  such  lands  or  tenements  do  lie,  within  six  months 
after  the  day  of  their  respective  dates :  Provided  always,  that 
none  of  the  aforesaid  grants,  deeds,  mortgages  or  other  convey- 
ances, shall  be  entered  or  recorded,  until  the  party  or  parties 
who  did  seal  and  deliver  the  same  shall  make  acknowledgment 
thereof  before  some  one  of  his  majesty's  justices  of  the  peace,  or 
that  the  same  be,  by  suflicient  witnesses,  proved  before  the 
said  justice  of  the  peace,  and  certificate  thereof  entered  on  the 
back  side  of  the  said  deed,  grant,  mortgage  or  other  conveyance." 
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The  other  act  was  passed  on  the  22d  day  of  October,  1684,  and 
was  entitled  "  A  bill  to  prevent  deceit  and  forgery."  It  declared, 
"  that  no  bargain,  sale,  mortgage  or  grant  of  any  house  or  land 
within  this  province  shall  be  holden  good  in  law,  except  the 
same  be  done  by  deed  in  writing,  under  the  hand  and  seal  of 
the  grantor,  and  delivery  and  possession  given  in  part  in  the 
name  of  the  whole  by  the  said  grantor  or  his  attorney  so  autho- 
rized imder  hand  and  seal,  and  unless  the  said  deeds  be  ac- 
knowledged by  the  said  grantor  before  one  of  the  judges  of  oyer 
and  terminer  and  general  jail  delivery,  within  one  year  after 
sealing  thereof,  and  recorded  as  is  prescribed  in  an  act  entitled 
^  An  act  to  prevent  frauds  in  conveyancing  of  lands.' "  These 
acts  of  course  shared  the  fate  of  the  charter.  But  no  one  can 
doubt  that,  during  their  existence  as  laws,  they  were  generally 
observed ;  and  this  in  my  mind  sufficiently  accounts  for  the 
origin  of  the  acknowledgment  of  deeds  in  the  colony  by  per- 
sons other  than  femes  covert.  Besides,  the  practice  of  acknowl- 
edgment, which  came  into  use  under  the  charter  and  the  other 
colonial  acts  referred  to,  would  be  likely  to  continue  after  their 
repeal.  For,  in  the  then  existing  state  of  the  colonies,  it  is  not 
probable  that  such  an  event  would  be  generally  known  until 
some  time  afterwards ;  nor  can  we  suppose  that  a  practice  of 
this  kind,  enjoined  by  law,  and  continued  for  a  series  of  years, 
would  be  readily  abandoned,  although  the  law  itself  should 
cease  to  operate.  But  we  have  further  evidence,  in  my  opinion, 
that  the  practice  originated  imder  the  charter  and  laws  referred 
to,  in  the  fact  that  numerous  conveyances  were  executed  by 
femes  covert,  as  well  as  other  persons,  since  the  repeal  of  the 
act  of  1691,  without  acknowledgment  by  the  grantors,  by  which 
large  and  valuable  estates  have  passed,  the  validity  of  which 
conveyances  is  not  now  questioned.  It  is  true  that,  in  many 
instances,  such  conveyances  were  recorded ;  but  the  proof  of  their 
execution  before  the  officers  granting  the  certificates,  was  made 
by  the  subscribing  witnesses.  (17  Wend.  Rep.  119 ;  3  R.  S. 
App.  22,  1^^  ed.)  We  may  also  infer  that  the  practice  of  ac- 
knowledgment was  fiurther  promoted  by  the  act  of  January 
27tb,  1710,  which  authorized  such  deeds  as  were  acknowledged 
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and  recorded  in  pursuance  of  the  act,  or  the  transcripts  thereof 
to  be  given  in  evidence  in  any  court  of  record  within  the  colo- 
ny. (3  R.  S.  App.  6,  1st  ed.)  And  it  seems  that,  after  the 
passage  of  this  act,  if  not  before,  the  practice  of  aclcnowledg- 
ment  by  married  women  was  the  same  as  that  of  other  persons ; 
and  from  this  period  until  the  act  of  1771,  there  appears  to  have 
been  no  settled  or  fixed  rule  on  the  subject,  but  on  the  contrary, 
it  is  said,  ^a  hose  and  unsettled  prcLCtice  prevailed?^  (15 
Johns.  R.  89.)  I  think  therefore  we  may  justly  doubt  whether 
any  usage  or  custom  existed  in  the  colony,  at  the  time  of  the 
execution  of  the  paper  in  question,  which  made  the  acknowl- 
edgment of  the  wife,  before  a  public  officer,  indispensably  neces- 
sary to  give  eflfect  to  her  deed. 

But  admitting  this  conclusion  to  be  incorrect,  still  I  am  inclined 
to  tl)e  opinion  that  the  deed  in  question  was  confirmed,  so  &r  as 
any  want  of  acknowledgment  was  concerned,  by  the  act  of  the 
16th  of  February,  1771,  entitled  "  An  act  to  confirm  certain  ancient 
conveyances,  and  directing  the  manner  of  proving  deeds  to  be 
recorded."  (3  R.  S,  App.  22,  Ist  ed.)  The  preamble  and  first 
section  of  the  act  are  as  follows :  "  Whereas  it  has  been  an  ancient 
practice  in  this  colony  to  record  deeds  concerning  real  estates, 
upon  the  previoa<»  acknowledgment  of  the  grantors,  or  proof  made 
by  one  of  the  subscribing  witnesses  of  the  execution  of  the  instru- 
ments before  a  member  of  his  majesty's  council,  a  judge  of  the 
supreme  or  county  court,  or  a  master  in  chancery,  and  sometimes 
before  a  justice  of  the  peace :  And  whereas,  there  are  lands  and 
tenements  held  under  the  deeds  oi  femes  covert^  not  acknowl- 
edged in  maimer  aforesaid,  and  yet  made,  bonafidey  and  for  valu- 
able considerations  ;  the  purchasers  whereof,  and  those  holding 
under  them  ought  to  be  secured  both  in  law  and  equity,  against 
the  respective  grantors,  their  heirs  and  assigns :  Be  it  there- 
fore encicted  and  declared^  &c.,  that  no  claim  to  any  real  estate, 
whereof  any  person  is  now  actually  possessed,  whether  as  ten- 
wit  in  common,  or  otherwise,  shall  be  deemed  to  be  void  upon 
the  pretence,  that  the  feme  covert  granting  the  same,  had  not 
been  privately  examined  before  any  of  the  public  officers  or 
nuigistrates  aforesaid,  dec."    This  act,  I  think,  was  evidently 

ToL.  TI.  26 


202  CASES  IN  THE  COITELT  OF  ERRORS. 


CoDfltantine  «.  Van  Winkle. 


intended  to  confirm,  in  some  way,  all  such  deeds  as  are  men- 
tioned in  the  preamble,  made  in  good  faith  and  for  a  valuable 
consideration ;  and  the  words,  ^'  not  acknowledged  in  manner 
aforesaid,"  clearly  indicate  to  my  mind  that  the  deeds  of  femes 
covert,  particularly  alluded  to,  were  executed  without  any  ac- 
knowledgment. For  it  can  hardly  be  presumed  that  the  phrase- 
ology here  employed  would  have  been  used,  if  such  deeds  had 
been  acknowledged  upon  a  private  examination,  or  in  any  other 
mode.  The  enacting  clause  also  shuts  out  all  pretence  that  a 
private  examination,  before  any  of  the  public  officers  mentioned, 
was  necessary ;  and  confirms  the  practice,  tlieretofore  in  use,  of 
proving  the  execution  of  deeds,  for  the  purposes  of  record,  be- 
fore tlie  officers  granting  the  certificates,  by  the  subscribing  wit- 
nesses. It  will  be  further  observed  that,  by  this  clause,  no 
claim  to  any  real  estate,  whereof  any  person  was  then  actually 
possessed,  could  be  defeated  upon  the  pretence,  that  the  feme 
covert  granting  the  same  had  not  been  privately  examined  be- 
fore any  one  of  the  officers  or  magistrates  named:  thereby 
plainly  implying,  it  seems  to  me,  that  the  deeds  oi  femes  cover tj 
mentioned  in  the  preamble  as  having  been  executed  without  any 
acknowledgment,  might  be  proved  by  the  subscribing  witnesses ; 
and  that,  upon  such  proof,  no  pretence,  or  rather  presumption 
of  law,  should  be  set  up,  that  the  wife  had  acted  under  the  coer- 
cion of  the  husband. 

This  view  of  the  subject  seems  to  be  borne  out  also  by  the 
colonial  act  of  1710,  to  which  I  have  before  alluded,  entitled 
"  An  act  for  the  better  settlement  and  assurance  of  lands  in  this 
colony."  The  4th  section  of  the  act  reads  as  follows  :  "  Whereas 
by  many  accidents,  the  deeds  and  writings  relating  to  estates, 
some  time  have  been,  and  may  hereafter  be  destroyed,  consumed 
and  lost,  whereby  the  lawful  and  rightful  owner  of  any  lands, 
messuages,  houses,  tenements  and  hereditaments,  may  be  ex- 
posed to  many  doubtful,  expensive,  and  vexatious  suits,  and 
other  inconveniences ;  for  the  preventing  whereof.  Be  it  enacted 
by  the  authority  aforesaid,  that  all  and  every  deed  or  deeds, 
conveyance  or  conveyances,  and  writings,  relating  to  the  title 
or  property  of  any  lands,  messuages,  tenements,  or  hereditar 
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mcDts,  within  this  colony,  which  have  been  already,  or  shall  be 
hereafter  executed,  being  duly  acknowledged  and  recorded  in 
the  secretary's  office  of  the  said  colony,  or  in  the  county  rec- 
ords, where  such  lands  are  situate  and  being;  such  deed  or 
writings  so  rworded,  or  transcript  thereof,  shall  be  good  and  ef- 
fectual evidence  in  any  court  df  record  within  this  colony,  to  all 
intents  and  purposes,  as  if  the  original  deed  or  deeds,  convey- 
ance or  conveyances,  and  writings,  was  or  were  produced  and 
proved  in  court."  This  section,  in  my  judgment,  clearly  im- 
jrfies  that  all  original  deeds,  conveyances  and  writings,  relating 
to  the  title  of  any  lands  or  tenements  within  the  colony,  might 
be  proved  in  court  on  the  trial ;  and  it  makes  no  distinction  be- 
tween the  deeds  of  femes  covert,  and  those  of  other  persons. 
The  only  object  of  the  ttcknowledgment  of  a  deed,  expressed  by 
this  section,  seems  to  have  been  to  perpetuate  the  evidence  of  its 
execution  by  a  proper  record ;  and  to  make  the  production  of 
such  record,  or  a  transcript  thereof,  evidence,  the  same  as  proof 
of  the  original.  It  may  therefore  be  safely  inferred,  I  think, 
that  the  colonial  legislature  of  1710  sanctioned  the  principle 
that  a  feme  covert,  in  conjunction  with  her  husband,  might  con- 
vey her  real  estate  by  deed,  without  any  acknowledgment  before 
a  public  officer.  The  acknowledgment  seems  to  have  been 
merely  one  of  the  modes  of  proving  the  execution.  Other 
eridence  of  execution,  such  as  the  testimony  of  the  subscribing 
witnesses,  was  undoubtedly  admissible  under  the  then  existing 
law. 

The  case  of  Jackson  v.  CHlchrist  has  been  relied  on,  by  the 
counsel  for  the  defendant  in  error,  to  show  that  some  acknowl- 
edgment by  the  wife,  taken  before  a  public  officer,  was  necessary 
to  pass  her  estate.  But  in  that  case  the  court  was  not  called 
upon  to  decide  whether  a  deed  executed  by  the  wife,  without 
any  acknowledgment  before  a  public  officer,  was  valid.  The 
question  there  was,  whether  a  certain  certificate  or  memoran- 
dum, endorsed  on  the  deed,  was  sufficient,  of  itself  to  prove  the 
execution.  The  certificate  or  nflemorandum  was  in  the  follow- 
ing words :  '^  This  day  came  before  me,  one  of  his  majesty^s 
justices  for  the  county  of  Essex,  the  within  named  Joshua  Hun- 
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loke  and  Ann  his  wife,  to  acknowledge  this  indenture,  to  be  their 
acts  and  deed :  this  19th  of  February,  1711.  Attested  per  me, 
Jno.  Blanchard."  The  deed  was  held  to  be  valid,  and  the  certifi- 
cate or  memorandum  sufficient  proof  of  its  execution,  especially 
under  the  colonial  act  of  1771,  notwithstanding  the  defect  in  form. 
The  above  form  certainly  cannot  claim  to  be  any  higher  or 
more  satisfactory  evidence  of  the  execution  of  a  deed,  than 
proof  by  the  subscribing  witnesses.  And  even  supposing,  in 
this  case,  there  had  been  an  acknowledgment  of  Jane  Van  Win- 
kle, before  a  competent  officer,  without  a  private  examination, 
and  that  a  certificate  to  that  eflfect  had  been  endorsed  on  the 
deed — which  it  is  admitted,  by  the  counsel  for  the  defendant  in 
error,  would  have  been  a  full  compliance  with  the  usage  of  the 
colony,  prior  to  the  act  of  1771 — would  such  certificate  be  a  more 
safe  and  reliable  medium  of  proof  than  the  testimony  of  the  sub- 
scribing witnesses  ?  Or  could  the  court,  upon  such  certificate, 
come  to  a  more  satisfactory  conclusion  as  to  the  free  consent  of  the 
wife?  I  think  not.  For,  in  the  examination  of  the  subscribing 
witnesses,  all  the  facts  and  circiunstances  attending  the  execu- 
tion could  be  inquired  into,  and  any  coercion  of  the  husband 
most  probably  detected.  No  greater  security,  at  best,  would  be 
likely  to  result  from  a  certificate  of  the  simple  fact  of  acknowl- 
edgment. There  is,  I  believe,  no  dispute,  that  deeds  of  per- 
sons other  than  married  women  could  be  proved  without  ac- 
knowledgment ;  and  so  long  as  the  private  examination  of  the 
wife  was  dispensed  with  and  deemed  to  be  unnecessary,  I  can 
see  no  good  reason  why  her  estate  should  not  pass  in  the  same 
manner  as  that  of  her  husband. 

From  all  the  knowledge  or  information,  therefore,  which  I 
have  been  able  to  obtain  on  the  subject,  it  seems  clear  to  my 
mind  that  the  mode  of  proving  the  execution  of  deeds,  as  well 
oi  femes  covert  as  other  persons,  by  the  subscribing  witnesses, 
prevailed  in  the  colony  without  interruption,  at  least  from  the 
repeal  of  the  act  of  1691,  until  the  year  1771 ;  and  the  better 
evidence  seems  to  be  that  such  was  the  only  mode  in  use  pre- 
vious to  the  charter  of  Uberties  in  1683.  This  mode,  certainly, 
as  well  as  others,  is  recognized  by  the  act  of  1771  as  "  an  ancient 


ALBANY,  DECEMBER,  1848.  206 

Coriitantine  v.  Van  Winkle. 

practice  /*  aiid  is  equally  entitled  to  be  upheld.  The  present 
case  is  also  analogous  to  Llot/d  v.  Tat/lor,  (1  Dall.  Rep.  17.) 
There  the  question  arose  whether  the  deed  under  which  the 
defendant  claimed  title,  having  been  executed  by  a  feme  covert  in 
conjunction  with  lier  husband,  without  acknowledgment,  was 
valid  under  the  colonial  law  of  Pennsylvania ;  and,  in  answer  to 
the  objection  raised  by  counsel,  the  language  of  the  case  is  as  fol- 
lows :  "  But  it  appearing  in  evidence  that  it  had  been  the  con- 
stant usage  of  the  province  formerly  for  femes  covert  to  convey 
their  estates  in  this  manner,  without  an  acknowledgment  or  sepP- 
arate  examination ;  and  that  there  were  a  great  number  of  val- 
uable estates  held  under  such  titles,  which  it  would  be  danger- 
ous to  impeach  at  this  time  of  day,  the  court  gave  a  charge  to  the 
jury  in  favor  of  the  defendants,  founded  on  the  maxim  commu- 
nis error  facit  jus."  I  consider  this  decision  entitled  to  great 
weight,  and  in  all  respects  applicable  to  the  present  case. 

I' am  aware  that,  accustomed  as  most  of  us  are  to  our  present 
statute  mode  of  conveyancing,  we  are  at  first  sight  led  to  believe 
that  all  conveyances  of  married  women  are  defective  without  a 
proper  acknowledgment  before  a  public  officer.  But  when  we 
look  at  the  situation  of  the  colony  in  its  early  settlement,  and  con- 
sider the  sparseness  of  its  population,  the  cheapness  of  land,  and 
the  defect  of  legal  learning  among  its  mhabitants,  besides  the  in- 
convenience of  access  to  public  ofiicers  competent  to  perform  the 
duties  now  required  in  this  respect,  much  of  the  difficulty 
disappears,  and  we  can  easily  account  for  the  loose,  and,  to 
us,  unsatisfactory  mode  of  conveying  estates  which  then  pre- 
vailed. Were  we  required  to  hold  the  same  strictness  in  re- 
lation to  conveyances  then  made,  as  to  those  executed  under 
our  present  statute  regulations,  interminable  litigation  would 
arise,  and  great  injustice  would  be  done  to  the  holders  of  es- 
tates under  such  titles ;  in  fact,  there  would  be  no  end  to  the 
hardships  and  injustice  growing  out  of  such  a  state  of  things. 
Lands  which  have  received  all  and  even  twice  their  value  from 
improvements  made  under  such  titles,  would  be  swept  away 
from  the  present  occupants,  and  the  descendants  of  the  grantors 
would  in  many  instances  r^eive  the  benefit,  not  only  of  the 
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full  consideration  of  the  original  purchase,  but  of  all  the  labor 
and  earnings  of  succeeding  generations. 

From  the  best  consideration  I  have  been  able  to  give  the 
subject,  I  am  of  the  opinion  that  the  deed  in  question,  if  executed 
in  good  faith  and  for  a  valuable  consideration,  was  valid,  notwith- 
standing any  want  of  acknowledgment ;  that  the  defendant  be- 
low was  entitled  to  prove  the.  execution  of  the  same  by  the  sub- 
scribing witnesses^ or  any  other  competent  evidence;  and  that 
any  question  of  fact  raised  at  the  trial  upon  the  insufficiency  ol 
the  proof  to  establish  the  deed,  should  have  been  submitted  to 
the  jury. 

Another  objection  is  taken  to  the  deed,  viz.,  that  it  purports 
to  convey  only  the  life  estate  of  John  Van  Winkle. 

The  deed  purports  to  have  been  made  between  John  Van 
Winkle  of  Saddle  river,  in  the  county  of  Bergen,  in  the  eastern 
division  of  the  province  of  New- Jersey,  yeoman,  and  Jane  his 
wife,  of  the  first  part,  and  Jacob  Van  Winkle  of  Ackqueckenong, 
in  the  coimty  of  Essex,  in  said  eastern  division,  cordwainer,  of 
the  second  part;  and  then  goes  on  to  witness,  that  the  said  John 
Van  Winkle,  (by  and  with  the  volmitary  consent  and  good 
liking  of  Jane  his  said  wife,  testified  by  her  being  a  party  here- 
unto, and  signing  ind  sealing  these  presents,)  for  and  in  consid- 
eration of  the  sum  of  one  himdred  and  fifteen  poimds  to  him  in 
hand  paid,  &c.,  hath  granted,  bargained,  sold,  released  and 
confirmed,  and  by  these  presents  doth  sjant,  bargain,  sell, 
release  and  confirm,  unto  the  said  Jacob  Van  Winkle,  his  heirs 
and  assigns  forever,  lot  No.  7,  [being  the  premises  in  ques- 
tion,] together  with  all  and  singular  the  rights,  liberties  and 
privileges  to  the  same  belonging  or  in  anywise  appertaining, 
and  also  all  the  estate,  right,  title,  interest,  possession,  claim  and 
demand  whatsoever,  either  in  law  or  equity,  of  them  the  said 
John  Van  Winkle  and  Jane  his  wife,  of,  in  or  to  any  part  or 
parcel  thereof;  with  the  usual  habendum,  to  the  said  Jacob  Van 
Winkle,  his  heirs  and  assigns  forever. 

Thus  far,  the  grant,  in  terms,  proceeds  from  John  Van  Win- 
kle alone,  notwithstanding  Jane  is  a  party  to  the  deed,  and  by 
that  means  gives  her  voluntary  consent  to  the  acts  of  her  hu9- 
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band ;  and  did  the  grant  end  here,  it  might  be  very  questiona- 
ble ijvhether  the  estate  of  the  wife  would  pass  under  it,  although 
such  might  have  been  the  intention  of  the  parties.    But  imme- 
diately after  the  habendum,  under  the  separate  grant  of  the  hus- 
band, follows  the  joint  grant  of  the  parties  of  the  first  part,  in 
the  following  words :   "  And  the  said  John  Van  Winkle  and  Jane 
his   said  wife,  for  themselves,  their  heirs,  executors  and  admin- 
istrators, and  for  every  of  them,  do  grant  and  grant  to  and  with 
hiniy  the  said  Jacob  Van  Winkle,  his  heirs  and  assigns,  that  he, 
the  said  Jacob  Yan  Winkle,  shall  and  may  at  all  times,  and  from 
time  to  time  forever  hereafter,  peaceably  and  quietly  have,  hold, 
possess  and  enjoy  the  above  granted  lot  of  land  and  premises, 
'without  any  let,  suit,  trouble,  denial  or  interruption  of  them  the 
said  John  Van  Winkle  and  Jane  his  wife,  their  heirs  or  assigns, 
or  any  other  person  or  persons  claiming  by,  from  or  under  them 
and  any  of  them."    Next  follows  the  usual  clause  of  warranty 
by  John  Van  Winkle,  and  the  deed  purports  to  be  subscribed, 
sealed  and  delivered,  in  the  ordinary  manner,  in  the  presence 
of  two  attesting  witnesses. 

This  second  or  joint  grant  of  the  husband  and  wife  seems 

merely  to  come  in  aid  of  the  first,  and,  I  think,  leaves  no  doubt 

of  the  intention  of  the  wife  to  convey  her  estate.    And  "where 

^ere  is  suflicient  matter  to  guide  the  irUent  of  the  party,  in 

^^h  manner  that  lay  persons  may  understand  it ;  or  sufficient 

j^'^tter  is  contained  in  the  deed  to  show  the  intent;  there  the 

L^  and  the  words  therein,  shall  be  taken  so  as  to  make  the 

good  rather  than  destroy  it."    (1  Shep.  Touch,  253,  note 

^  'y      ^^w.  ed.  of  1808.)    Also,  in  construing  a  deed  according  to 

tt».^^     :i  ntent,  the  construction  must  be  upon  the  whole  deed,  and 

nc:>"^       one  part  taken  and  another  left  out ;  and  a  deed  ought  to 

b^     ^»o  expounded  that  all  parts  of  it  may  stand  together,     (/rf. ; 

2    -J^^^.  Comm.  379.)  •  It  is  true,  if  there  be  two  clauses  so  totally 

i^I>'^:»^ant  to  each  other,  that  they  cannot  stand  together,  the 

^'■^"^'•^    shall  be  received  and  the  latter  rejected.    (2  BL  Comm.  380.) 

^"•^■-"^     in  this  deed  I  can  see  no  such  repugnancy.    All  parts  of  it 

*^^^^^*:monize  sufficiently,  and  apt  words  are  used  in  the  grant 

^^^        fyecss  the  estate.     I  think  also  the  deed  imports  a  suffi- 
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cient  consideration.  It  is  true,  the  receipt  of  the  money  purports 
to  have  been  by  the  husband  alone.  But  to  this  I  can  see  no 
particular  objection,  as  the  money  would  undoubtedly  have 
passed  into  his  hands  under  any  circumstances ;  for  he  had  the 
legal  right  to  control  it 

In  my  opinion,  therefore,  the  judgment  of  the  supreme  court 
should  be  reversed,  and  a  venire  de  novo  awarded,  with  costs 
to  abide  the  event. 

Root  and  Scott,  Senators,  also  delivered  opinions  in  favor 
of  reversing  the  judgment  of  the  supreme  court,  holding  that 
the  deed  to  Jacob  Van  Winkle,  of  May  5th,  1760,  was  suf- 
ficient to  convey  all  the  estate  of  Jane  Van  Winkle,  notwith- 
standing she  had  never  acknowledged  it. 

On  the  question  being  put, "  Shall  this  judgment  be  reversed  T* 
all  the  members  of  tlie  court  present  who  heard  the  argument, 
twenty-one  in  number,  voted  for  reversal. 

Judgment  reversed. 


Downer  vs.  Thompson. 


The  plaintiff,  having  received  an  order  from  the  defendant  to  forward  two  hundred 
and  fifty  barrels  of  cement,  sent  by  a  carrier  two  hmidred  and  aixty  barreki, 
which  the  defendant  refused  to  receive,  saying,  among  other  things,  that  there 
was  more  than  he  had  ordered,  and  that  the  quality  was  not  good ;  whereupon 
the  carrier  took  the  cement  away  and  stored  it.  Afterwards  a  letter  was  writ- 
ten  to  the  plaintiff  by  the  defendant,  in  which  he  placed  his  refusal  to  receive 
the  cement  on  the  sole  ground  that  the  quality  was  not  good,  but  admitted  that 
the  order  had  been  complied  with  as  to  the  number*  of  barrels.  The  plaintiff 
then  brought  an  action  for  the  value  of  the  two  hundred  and  fifty  barrels  of 
cement,  declaring  as  for  goods  bargained  and  mldy  and  for  goods  9old  and  de- 
livered;  but  he  was  nonsuited  at  the  trial  because  the  number  of  barrels  ordered 
had  been  delivered  to  the  carrier  as  part  of  a  larger  number,  without  being 
counted  out  or  separated,  and  that  therefore  no  sale  had  taken  place.  Held,  that 
the  noDsiiit  was  enroneoosly  granted,  and  that  the  case  diould  have  been  ralmut. 
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ted  to  the  jury ;  for  if  the  entire  quantity  of  cement  delivered  to  the  carrier  was 
intendod  af  a  mere  compliance  with  the  order,  and  was  not  sent  for  the  parpoae 
of  charging  the  defendant  with  the  ezceas,  he  was  liable. 

On  error  from  the  supreme  court,  where  Downer  sued 
Thompson  in  an  action  of  assumpsit,  and  the  latter  recovered 
judgment.  The  declaration  contained  coimts  for  goods  and  ce- 
ment bargained  and  sold,  and  for  goods  and  cement  sold  and  ^ 
delivered.  Plea,  the  general  issue,  with  notice  of  special  mat- 
ter. The  cause  was  tried  before  Gridley,  C.  Judge,  at  the 
Oneida  circuit,  in  October,  1840,  and  the  fects  proved  on  the 
trial  were  substantially  as  follows  : 

The  defendant,  who  resided  at  Hastings,  Westchester  county, 
addressed  a  letter  to  the  plaintiff,  who  resided  at  Chittenango, 
Madison  county,  directing  him  to  forward  two  hundred  and 
fifty  barrels  of  cement  as  soon  as  practicable,;  adding,  "I  hope 
the  quality  will  be  of  the  best."  This  letter  was  dated  August 
21st,  1838.  On  the  4th  of  September  following,  the  plaintiff 
deposited  on  board  a  canal  boat,  to  the  care  of  Messrs.  A.  &  J. 
Rowland,  Troy,  two  hundred  and  sixty  barrels  of  cement, 
directed  to  the  defendant  at  Hastings.  The  Messrs.  Howland 
duly  forwarded  the  cement  from  Troy  by.  a  schooner,  and  it  ar- 
rived at  Hastings  on  the  17th  of  the  same  month. 

It  appeared  by  the  testimony  of  the  captain  of  the  schooner, 
A.  Osborn,  that  on  arriving  at  Hastings  he  saw  the  defend- 
ant, and  told  him  the  cement  was  ready  for  delivery ;  that  the 
defendant  thereupon  came  on  board  and  asked  how  many  bar- 
rels there  were,  to  which  the  captain  replied,  two  hundred  and 
sixty ;  that  the  defendant  said  he  had  not  ordered  so  many,  but 
only  two  himdred  and  fifty  barrels,  and  the  cement,  moreover, 
had  not  come  as  soon  by  two  or  three  weeks  as  he  expected,  in 
consequence  of  which  he  had  been  obliged  to  purchase  another 
lot;  that  several  experiments  were  then  made  by  t'le  defend- 
ant, with  a  view  of  ascertaining  the  quality  of  the  cement,  and 
ne  finally  refused  to  accept  it,  saying  "  it  was  not  as  good  ce- 
ment as  he  had  sent  for,  and  he  should  not  take  it  at  any  rate  f 
that  the  captain  thereupon  observed,  if  the  cement  was  not  ac- 
cepted, he  must  carry  it  to  New- York  and  store  it,  and  he  ao- 
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Cbtdingly  did  so.  He  further  testified  that  he  did  not  offer  to 
the  defendant  two  hundred  and  fifty  barrels  only,  nor  tell  him 
he  could  have  any  quantity  less  than  the  two  hundred  and  sixty 
barrels  on  board. 

Nathan  Cobb  testified  that  "  the  shipping  bill  of  the  cement 
was  made  out  by  him  and  delivered  to  the  captain  of  the  canal 
boat;"  and  that  he,  the  witness,  was  then  acting  as  the  plain- 
tiif 's  agent.  This  bill  stated  the  number  of  barrels  to  be  two 
hundred  and  sixty.  The  bill  sent  by  the  schooner,  and  signed 
by  the  Messrs.  Howland,  stated  the  number  of  barrels  in  the 
same  way,  and  directed  the  captain  of  the  schooner  to  "  collect 
flieight  at  one  shilling  and  three  pence  per  barrel.'' 

It  further  appeared  firom  the  testimony  of  Cobb  that  the  de- 
fendant's usual  mode  of  selling  cement  was  by  weight,  calling 
each  three  hundred  pounds  a  barrel ;  that  the  barrels  in  ques- 
tion varied  in  weight,  some  containing  about  three  hundred 
pounds,  and  others  considerably  more ;  and  that,  estimating  the 
cement  by  weight,  and  calling  each  three  hundred  pounds  a 
barrel,  the  quantity  sent  would  exceed  two  hundred  and  sixty 
barrels. 

Cobb  also  testified  as  follows :  "  The  bill  [referring  to  a  mem- 
orandum in  figures  kept  by  another  person  at  the  time  of  put- 
ting the  cement  on  board  the  canal  boat]  indicates  tiie  weight, 
[of  the  cement,]  and  if  witness  was  to  make  out  the  bill  fi-om 
that  paper,  he  would  do  it  by  weight.  But  the  plaintiflf  directed 
him  last  spring  to  make  out  this  bill  by  number,  and  he  made 
it  out  accordingly.  In  the  plaintiff's  books  the  charge  is  made 
to  Thompson  [the  defendant]  by  weight,  indicating  the  number 
of  barrels." 

The  plaintiff  read  in  evidence  a  letter  received  by  him  from 
the  defendant,  dated  October  11th,  1838,  in  these  words :  "  Sir, 
The  two  himdred  and  fifty  barrels  of  cement  which  you  sent  to 
ftastings  in  compliance  with  my  order,  were,  upon  inspection, 
rejected,  and  were  then  removed  by  your  captain.  I  am  advised 
by  my  counsel  that  I  am  in  nowise  responsible  to  you  for  this 
cement,  the  warranty  which  the  law  implies  on  your  part  that 
it  shall  pass  inspection  at  the  works,  having  failed.    Under  these 
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circumstances,  and  as  my  contract  made  it  necessary  for  me  to 
procure  other  cement,  which  I  have  done,  you  will  now  take 
notice  that  I  have  nothing  to  do  with  it.*' 

It  appeared  that  the  cement  was  worth  #1,94  per  barrel,  esti- 
mating by  count  and  including  freight  and  charges. 

The  plaintiff  here  rested,  claiming  to  recover  the  value  of 
two  hundred  and  fifty  barrels ;  whereupon  the  defendant  moved 
for  a  nonsuit,  insisting  that  the  evidence  given  did  not  sustain 
either  count  in  the  declaration.  The  circuit  judge  granted  the 
motion,  and  the  plaintiff  excepted.  At  the  July  term  of  the  su- 
preme court,  1841,  the  plaintiff  moved  for  a  new  trial,  but  at  the 
succeeding  October  term  the  motion  was  denied.  For  the 
opinion  of  the  supreme  court  delivered  on  that  occasion,  see  1 
flirt,  138.  The  plaintiff  afterwards  brought  error  to  this  court, 
where  the  case  was  argued  by 

W,  McCall  4*  M'  T.  Reynolds,  for  the  plaintiff  in  error,  and 

C  P.  Kirkland,  for  the  defendant  in  error. 

Hopkins,  Senator.  Was  there  not  testimony  given  from 
which  a  jury  might  find  that  the  plaintiff  intended  to  answer 
flie  order  of  the  defendant  for  the  250  barrels  of  cement,  by 
delivering  to  him  the  260  barrels  ?  The  plaintiff  at  no  time 
claimed  any  thing  for  the  excess,  and  has  not  sued  for  it. 
The  excess  would  hardly  seem  to  be  so  large  as  to  preclude  a 
jury  from  inferring  that  it  was  only  added  to  make  sure  of  hav- 
ing delivered  enough ;  there  being  some  doubt  perhaps  as  to 
the  manner  in  which  the  defendant  might  wish  the  quantity 
determined,  the  article  moreover  being  liable  to  some  loss  by 
leakage,  and  the  excess  being  of  no  very  great  value  as  com- 
pared with  the  anticipated  profit  upon  the  whole. 

An  over  performance  of  the  contract  could  only  be  beneficial  to 
the  defendant.  If  the  rule  is  to  be  a  rigid  one  that  no  more  shall 
be  delivered  than  is  contracted  for,  then  the  least  overplus  must 
vitiate  the  delivery.  But  if  some  latitude  is  to  be  allowed  for 
the  sake  of  abundant  caution,  as  I  think  there  should  be,  ^o  is 
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to  decide  how  much  excess  there  may  be  without  vitiating  the 
delivery  ?  It  sterns  to  me  that  this  is  a  question  for  the  jury 
alone  to  decide,  under  all  the  varying  circumstances  of  each 
case. 

But  I  think  there  was  testimony  in  this  case  showing  that  the 
defendant  waived  the  objection,  even  if  he  ever  made  any,  that 
there  was  too  much  delivered.  He  did  not  make  that  an  objec- 
tion at  any  time,  though,  on  the  arrival  of  the  vessel,  he  replied 
to  the  statement  of  the  captain,  in  respect  to  the  number  of  bar- 
rels, that  there  was  more  than  he  sent  for.  The  fact  which  he 
admitted  at  the  same  time,  viz.  that  he  had  already  bought  €ui- 
other  lot  at  one  or  two  shillings  -less  per  barrel,  indicates  more 
probably  the  true  objection.  His  subsequent  letter,  written  un- 
der advice  of  coimsel,  stating  in  so  many  words  that  two  hun- 
dred and  fifty  barrels  had  been  sent,  put  the  objection  wholly 
upon  other  grounds. 

I  think  the  circuit  judge  erred  in*  withholding  the  case  from 
the  jury.  And  I  cannot  forbear  the  expression  of  the  opinion, 
in  which  I  know  many  able  and  upright  members  of  the  legal 
profession,  as  well  as  others,  concur,  that  it  is  becoming  matter 
of  just  apprehension  that  our  courts  do  not  sufficiently  appre- 
ciate the  rights  and  duties  of  jurors. 

I  think  the  judgment  should  be  reversed,  and  a  new  trial 
granted. 

LoTT,  Senator.  The  declaration  in  this  case  contains  counts 
for  goods  and  cement  bargained  and  sold,  and  also  for  goods  and 
cement  sold  and  delivered.  The  plaintiflf  was  nonsuited,  and 
the  supreme  court  refused  to  grant  a  new  trial.  In  their  opinion 
they  say :  "  The  difficulty  of  the  plaintiflf  lies  in  not  having 
numerically  complied  with  the  order,  which  was  for  two  hun- 
dred and  fifty,  and  not  two  hundred  and  sixty  barrels."  Was 
tliat  fact  of  itself  sufficient  to  warrant  a  nonsuit  ?  It  is  true  that, 
while  any  act  is  to  be  done  by  the  vendor  in  order  to  ascertain 
the  value,  quantity  or  quality  of  the .  goods,  the  delivery  is  not 
complete.  {Long  On  Sales,  267,  ed,  of  1839 ;  Comyn  On 
Contracts,  164,  et  seq,;  OiUwater  v.  Dodge,  7  Cowen,  86.) 


ALBANY,  DECEMBER,  1843.  213 

Downer  v.  Thompson. 

This  rule  is  not  questioned ;  but  the  present  case  does  not,  in  my 
opiiion,  fall  within  it. 

Although  the  order  given  by  the  defendant  was  to  send 

two  hundred  and  fifty  barrels ;  yet  the  whole  quantity  shipped 

wus  forwarded  as  a  compliance  with  it.    No  selection  was  to 

be  made  of  any  portion  from  the  common  bulk ;  nor  did  any 

thing  remain  to  be  done  by  the  vendor.    Indeed,  the  defendant 

himself,  in  his  letter  apprising  the  plaintiff  of  his  rejection  of  the 

cement,  expressly  admits  that  it  was  sent  in  compliance  with  the 

order,  and  claims  his  discharge  from  liability  on  the  distinct  and 

specific  ground  that  it  would  not  pass  inspection  at  the  works. 

If  that  had  been  one  of  the  terms  of  the  contract,  I  concede  the 

delivery  would  not  have  been  complete  until  the  cement  had 

been  inspected.    That  objection  was,  however,  not  raised  at  the 

trial ;  nor  is  it  alluded  to  in  the  decision  of  the  court  below. 

Again,  even  if  the  shipment  of  the  cement  did  not  alone  con- 
stitute a  complete  delivery,  by  reason  of  the  excess  in  the  quan- 
tity ;  yet  certainly  there  were  facts  and  circumstances  attending 
the  offer  of  delivery,  and  the  defendant's  refusal  to  accept,  which 
called  for  a  submission  of  the  case  to  the  jury  for  their  decision. 
{De  Ridder  v.  McKnight,  13  Johns.  Rep.  294.) 

The  nonsuit  was  in  my  opinion  improperly  granted,  and  the 
judgment  of  the  court  below  should  be  reversed. 

Strong,  Senator.  The  question  in  this  case  is,  whether  the 
count  in  the  declaration  for  goods  bargained  and  sold,  or  the  one 
for  goods  sold  and  delivered,  is  so  far  sustained  by  the  evidence, 
that  the  matter  should  have  been  submitted  to  the  jury.  Two 
hundred  and  fifty  barrels  of  cement  were  ordered  by  the  defendant, 
and  two  hundred  and  sixty  barrels  were  forwarded  by  the  plaintiff. 
The  defendant  refused  to  accept,  not  on  the  ground  now  set  up 
that  the  number  of  barrels  was  greater  than  he  had  directed,  and 
that  he  was  not  bound  to  make  a  selection ;  but  because  the  cement 
was  not  as  good  as  that  for  which  he  had  sent.  In  his  letter  to  the 
plaintiff,  written  a  few  days  afterwards,  he  distinctly  recognizes  a 
compliance  with  his  order  on  the  part  of  the  plaintiff  as  to  the 
number  of  barrels,  but  reiterates  substantially  the  objection  he 
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had  first  taken.  If  the  plaintiff  forwarded  the  two  hundred  and 
sixty  barrels  as  and  for  two  hundred  and  fifty  barrels,  in  order 
that  no  dissatisfaction  might  exist  as  to  the  quantity,  or  for 
any  other  reason,  he  would  be  entitled  to  recover  the  value  of 
the  two  hundred  and  fifty  barrels ;  and  whether  he  did  so,  was  a 
proper  question  for  the  jury  to  decide.  On  the  other  hand,  if 
the  two  hundred  and  sixty  barrels  were  not  sent  as  a  mere  com- 
pliance with  the  order,  the  defendant  was  not  bound  either  to 
make  a  selection  of  two  hundred  and  fifty  barrels  out  of  the 
larger  number,  or  to  take  the  extra  ten  barrels  and  pay  for 
them ;  and  should  a  jury  find  that  such  was  the  fact,  as  the  sale 
would  then  be  incomplete  as  well  for  two  hundred  and  fifty 
as  for  two  hundred  and  sixty  barrels,  the  defendant  would  be  enti- 
tled to  their  verdict.  The  plaintiflf  is  entitled  to  have  this  ques- 
tion submitted  to  a  jury,  and  therefore  the  judgment  of  the  su- 
preme court  should  be  reversed. 

BocKEE,  Porter,  Putnam,  Rhoades  and  Wright,  Sena- 
tors, also  delivered  opinions  in  favor  of  reversing  the  judgment 
of  the  supreme  court,  on  the  ground  that  the  question  should 
have  been  submitted  to  the  jury. 

Lawrence,  Senator.  If  the  plaintifi*  had  delivered  two  hun- 
dred and  fifty  barrels  of  cement  on  board  the  canal  boat  at  Chit- 
tenango,  according  to  the  terms  of  the  defendant's  order,  the 
title  would  have  immediately  passed;  for  it  might  then  have 
been  contended  with  propriety  that  the  carrier  was  the  agent  of 
the  defendant.  But  instead  of  the  two  hundred  and  fifty  bar- 
rels, the  plaintifi"  forwarded  a  larger  quantity  of  cement,  viz. 
two  himdred  and  sixty  barrels,  estimating  by  count,  and 
two  hundred  and  seventy^  estimating  by  weight;  thus  re- 
fusing, in  legal  effiect  at  least,  to  comply  with  the  defendant's 
order,  and  proposing  a  difierent  arrangement  The  carrier  was 
not  the  defendant's  agent  for  the  purpose  of  consenting  to  this 
proposition,  and  as  the  defendant  himself  has  not  consented  to  it, 
the  title  to  the  cement  remains  in  the  plaintiff  to  this  day.  The  evi- 
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dence  ^yen  at  the  trial,  therefore,  failed  to  support  either  count 
of  the  declaration. 

But  it  is  said  that  the  cement  forwarded,  though  exceeding 
the  quantity  ordered  by  at  least  ten  barrels,  may  have  been  in- 
tended by  the  plaintiff  as  a  compliance  with  the  defendant's  re- 
quest, and  that  the  circuit  judge  should  therefore  have  submit- 
ted the  case  to  the  jury.  The  plaintiff,  however,  never  inti- 
mated any  thing  of  the  kind  to  the  defendant,  nor  to  the  carrier 
who  it  is  contended  was  his  agent.  On  the  contrary,  the  car- 
rier was  directed  to  collect  freight  on  two  hundred  and  sisty 
barrels;  and  from  this  circumstance  it  is  fair  to  presume  that 
the  plaintiff  originally  intended  to  exact  payment  for  the  whole 
number.  Indeed  the  point  seems  to  be  put  at  rest  by  the  testi- 
mony of  Cobb,  who  swore  on  the  trial  that  "  in  the  plaintiff's 
books  the  charge  is  made  out  to  Thompson  by  weight,  indi- 
cating the  number  of  barrels ;"  thus  showing  conclusively  that 
the  entire  quantity  forwarded  was  charged  to  the  defendant. 
The  captain  of  the  schooner  testified,  moreover,  that  he  "did 
not  offer  to  the  defendant  two  hundred  and  fifty  barrels  only, 
nor  tell  him  he  could  have  any  quantity  less  than  two  himdred 
and  sixty ;"  and  this  too  after  he  had  been  apprised  that  the 
excess  was  an  objection.  The  defendant  was  therefore  left  to 
suppose  that  if  he  accepted  the  cement,  he  must  pay  for  the 
whole  which  had  been  forwarded,  and  not  merely  for  what  he 
had  ordered.  I  think  he  had  a  right  to  act  upon  this  view  of 
the  case ;  and  if  he  has  thus  acted,  though  under  a  mistake  in 
respect  to  the  intentions  of  the  plaintiff,  the  consequences  should 
be  borne  by  the  party  who  caused  that  mistake.  To  contend 
that  the  defendant,  in  the  absence  of  all  explanation,  might 
have  received  the  two  hundred  and  sixty  or  seventy  bar- 
rels of  cement,  without  subjecting  himself  to  liability  for 
more  than'  the  price  of  two  himdred  and  fifty  barrels,  seems  to 
me  to  be  doing  violence  to  the  plainest  principles  of  common 
sense. 

Considerable  reliance  was  placed  by  the  counsel  for  the  plain- 
tiff upon  the  defendant's  letter  of  October  11th,  1838,  as  con- 
taining an  admission  that  the  two  hundred  and  fifty  barrels  of 
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cement  had  been  sent  in  compliance  with  the  order.  But  I  do 
not  think  the  letter  entitled  to  much  weight  The  main  object 
of  it  appears  to  have  been  to  notify  the  plaintiff  that  the  de- 
fendant meant  to  have  nothing  to  do  with  the  cement.  In  giv- 
ing effect  to  the  letter,  it  should  be  considered  as  a  whole,  and 
the  same  credit  be  given  to  that  part  which  is  in  favor  of  the 
defendant,  as  to  that  which  is  said  to  operate  against  him.  This 
I  understand  to  be  a  fundamental  rule  which  is  never  to  be  lost 
sight  of  in  construing  the  admissions  or  declarations  of  a  party ; 
and  if  it  be  applied  here,  the  letter  in  question  will  be  found 
to  amount  to  nothing  less  than  a  full  and  perfect  denial  that  the 
order  had  been  complied  with.  For  if  it  admits,  as  is  contend- 
ed, that  the  quantity  of  cement  ordered  had  been  forwarded,  it 
insists  at  tlie  same  time  that  the  quality  was  not  good.  The 
letter,  therefore,  leaves  the  case  precisely  as  it  would  have  stood 
had  none  been  written. 

But  even  if  the  letter  be  regarded  as  an  admission  that  the 
plaintiff  intended  the  cement  forwarded  should  be  received  as 
a  compliance  with  the  order,  how  does  the  case  then  stand  ? 
That  the  quantity  sent  was  in  point  of  fact  materially  greater 
than  the  one  ordered  by  at  least  ten  barrels,  has  not  been  dis- 
puted in  any  stage  of  these  proceedings.  It  is  difficult  to  see, 
tJierefore,  what  the  intention  of  the  plaintiff  has  to  do  with  the 
question.  The  order  called  upon  him  for  the  performance  of 
an  ad  which  was  specifically  pointed  out ;  and  unless  he  has 
performed  it,  whatever  may  have  been  his  intentions,  he  can 
claim  nothing  from  the  defendant. 

If  the  view  I  have  taken  of  this  case  be  correct,  the  evidence 
given  at  the  trial  left  no  doubt  that  the  plaintiff  had  failed  to 
make  out  a  right  of  recovery ;  and  under  such  circumstances  it 
was  not  only  proper  for  the  circuit  judge  to  order  a  nonsuit, 
but  it  was  his  duty  to  do  so.  The  power  of  nonsuiting  should 
not  be  exercised,  I  admit,  where  there  is  reasonable  ground  for 
dispute  as  to  the  facts  upon  which  the  case  must  turn ;  but 
where  the  essential  facts  are  uncontroverted,  and  it  is  perfectly 
clear  that  the  action  is  without  foimdation,  I  can  see  no  good 
reason  for  sending  the  case  to  a  jury. 
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i  am  of  opinion  that  the  judgment  of  the  supreme  court  is 
light,  and  shall  therefore  vote  to  affirm  it 

On  the  question  being  put,  "  Shall  this  judgment  be  reversed  P 
all  the  members  of  the  court  present  who  heard  the  aigument, 
except  Lawrence  and  Scovil,  Senators,  voted  for  reversal. 

Judgment  reversed. 


SuYDAM  and  others  vs.  The  Morris  Canal  and  Banking 

Company. 

Thoogfa  the  eaahier  of  a  foreign  banking  corporation  made  a  loan  of  money  in  the 
city  of  New- York  on  the  boirower'a  check ;  held,  not  a  TiolatioQ  of  1  i?.  5.  719, 
§  6,  it  appearing  that  the  tranaaetion  was  an  isolated  one,  and  that  the  corpo- 
laUon  kept  no  office  for  banking  purposes  in  this  state. 

On  error  from  the  supreme  court  For  a  report  of  the  case 
in  that  court,  see  6  MU,  491,  2.    It  was  argued  here  by 

/  H.  Magher,  for  the  plaintifl^  in  error,  and 

T.  W.  Tucker  ir  S.  A.  Crapo,  for  the  defendants  in  enot. 

Dickinson,  President  The  Morris  Canal  and  Banking  Com- 
pany carried  on  banking  business  in  New- Jersey  in  pursuance 
of  their  charter,  and  transacted  an  exchange  business  in  the  city 
of  New- York,  where  they  made  the  loan  for  the  recovery  of 
which  this  suit  is  brought.  The  restraining  act  (1  R,  S.  712, 
i  6)  prohibits  the  keeping  of  an  office  of  discount  and  deposit 
for  the  transaction  of  business;  but  the  making  of  a  single 
loan,  in  good  faith,  cannot  be  a  violation  of  its  provisions. 
The  loan  in  this  case,  it  is  true,  may  have  been  disguised 
for  the  purpose  of  evading  the  statute,  and  if  such  was  its 
character  a  recovery  ought  to  have  been  defeated.  Whether  so 
or  not,  however,  was  a  question  of  &ct ;  and,  in  the  absence  of 
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any  exception  to  the  prooeedings  at  the  trial  on  that  point,  we 
must  intend  the  case  waa  submitted  to  the  jury  under  proper 
instructions  from  the  court.  As  the  jury  have  found  in  iavor 
of  the  validity  of  the  transaction,  I  think  there  is  no  ground 
upon  which  we  would  be  justified  in  interfering  with  the  judg- 
ment of  the  court  below. 

Franklin,  Senator,  also  delivered  an  opinion  in  favor  of 
affirming  the  judgment 

On  the  question  being  put,  <<  Shall  this  judgment  be  reversed  T 
all  the  members  of  the  court  present  who  heard  the  argument, 
V9todi  f«r  affirming. 

Judgment  affirmed. 


MiLN  vs.  Spinola. 

his  own  name,  will  in  general  be  liable  for  lupplioi  foiniehed  and  r^in  made ; 
and  thie,  thoagh  hi»  relation  to  the  ilpip  w9^  vgokmnwn  tf9  tho  «r94i|qr  wl|en  the 


On  error  from  the  supreme  court  The  case  originated  in  the 
^ew-York  common  pleas,  where  3pinola  brought  an  action 
ag^st  Miln  for  stores  fijnushed  thq  ahip  Henry  lilneeland,  and 
rQQOvered  judgmenl,  which  was  afterwards  affirmed  by  the  au- 
pr^n)^  court ;  whereupon  Milp  brought  error.  For  the  &cts  of 
the  ^a^B,  M^d  the  opituca  of  the  supreme  court,  see  4  tBll,  177, 9^ 

/  W.  Gerard^  for  the  plaintiflf  in  error. 

A.  S,  Garr,  for  the  defendant  in  error. 

Walworth,  Chancellor,  and  Lott,  Senator,  delivered  opin- 
ieas  in  iavor  of  affirming  the  judgment  of  the  supreme  courts 
aai  Putnam  and  Scott,  Senators,  in  &vor  of  reversing. 
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On  the  question  being  pat,  ''Shall  this  judgmaitbereyened?^ 
the  mooaben  of  the  court  voted  as  follows : 

t\)r  reversal:  Senators  Putnam,  Scott,  Deyo  and  Hard — 4. 
fht  affirmante:  The  C^ai^cellor,  and  Senattrt-^  BARt- 

LIT,  BoCKEE,  DENmSTON,  DiXON,  EtY,  FaUIKNER,  PrANK- 

LiN,  Hopkins,  Lawrence,  Lott,  Mitchell,  Platt,  Por- 
ter, RBOADfis,  ScoviL,  Vari^ey  and  WniGHt — 18. 

Judgment  affinmd. 


Webb  vs.  Rice  and  another. 

fwA  Mideaoe  te  not  admiMible  in  a  eonit  ot  law  to  ahow  that  a  dM  abnlistt  oA 

ilf  hbb  wM  intended  ai  a  mbrtg^age. 
WheOier  anch  eridenoe  ie  admiflrible  even  in  a  oout  of  equity,  ezeept  vpeil  the 

gionnd  of  fraod,  mistake  or  mpriee,  in  making  or  executing  the  deed,  quere. 

On  error  firom  the  supreme  court,  where  Webb  brought  eject* 
ment  against  Rice  and  Aldrich,  and  judgment  was  rendered  in 
&yor  of  the  defendants ;  whereupon  the  plaintiff  brought  error. 
For  a  report  of  the  case  in  the  supreme  court,  together  with  the 
opinions  there  delivered,  see  1  HiUj  606  et  seq. 

S.  Stevensy  for  the  plaintiff  in  error. 

M*  T.  Reynolds^  for  the  defendants  in  error* 

Bockee,  Senator.  The  question  in  this  case  is,  whether 
oral  evidence  may  be  admitted  in  a  court  of  law  to  shew  that  a 
deed  absolute  on  its  &ce  was  in  fact  intended  as  a  mortgage.  I 
am  not  aware  that  the  question  has  ever  been  decided  in  this 
court  The  general  rule  that  parol  evidence  cannot  be  admil' 
ted  to  contradict  or  vary  the  terms  of  a  written  instrument,  is 
too  well  settled  both  by  reason  and  authority  to  admit  of  any 
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controversy.  The  exceptions  to  the  rule,  viz.  cases  of  accident, 
fraud  or  mistake,  are  of  chancery  jurisdiction ;  and  it  is  only  in 
these  specified  cases  that  parol  evidence  can  be  received  even  in  a 
court  of  equity.  I  fully  concur  in  the  views  which  Mr.  Justice 
Bronson  has  presented  of  this  question  in  his  dissentient  opinion, 
and  consider  that  the  decision  of  the  supreme  court,  if  sus- 
tained, would  be  subversive  of  the  most  clear  and  well  established 
rules  of  evidence,  as  well  as  a  direct  and  palpable  violation  of 
the  statute  of  frauds. 

Chancellor  Kent,  in  the  case  of  Stevens  v.  Cooper,  (1  Johns* 
Ch,  Rep.  429,)  has  given  a  most  distinct  and  comprehensive 
statement  of  the  law  applicable  to  this  case,  in  the  follow- 
ing words :  "  There  is  no  rule  of  evidence  better  settled  than 
that  which  declares  that  parol  evidence  is  inadmissible  to  con- 
tradict or  substantially  vary  the  legal  import  of  a  written  agree- 
ment Such  testimony  is  not  only  contrary  to  the  statute  of 
frauds,  but  to  the  maxims  of  the  common  law ;  and  the  rules  of 
evidence  on  this,  as  on  most  other  points,  are  the  same  in  courts 
of  law  and  of  equity.  The  general  rule  is  certainly  not  to  be 
questioned  or  distiurbed.  It  ought  not  to  be  a  subject  of  discus- 
sion. It  is  as  well  grounded  in  reason  and  policy  as  it  is  in  au- 
thority. Nor  does  this  case  come  within  any  exception  admitted 
here  to  the  operation  of  the  rule ;  for  there  is  no  all^^tion  of 
fraud,  mistake  or  surprise  in  making  or  executing  the  mortgage ; 
and  those,  I  believe,  are  the  only  cases  in  which  parol  evidence 
is  admissible  in  this  court  against  a  contract  in  writing." 

With  this  respected  and  venerated  authority  to  support  my 
opinion,  and  with  due  regard  and  observance  of  the  intimation 
given  by  Chancellor  Kent  that  the  law  is  too  clear  and  well  setr 
tied  to  be  the  subject  of  discussion,  I  will  refrain  from  discuss- 
ing it.  I  will  not  place  my  farthing  taper  by  the  side  of  the 
Sim.  I  go  for  reversing  the  decision  of  the  supreme  court,  and 
awarding  a  venire  de  novo. 

*  Poster,  Senator,  said  he  should  vote  for  reversing  the  judgment 
of  the  supreme  court  on  the  ground  that  parol  evidence  cannot  be 
received  in  a  court  of  law  to  show  that  a  deed  absolute  on  its  &ce 
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was  iDtende<kus  a  mortgage.  He  added,  that  he  did  not  wish  to  be 
miderstood  as  expressing  any  opinion  upon  the  question  whether 
the  present  case  was  one  in  which  the  defendants  might  have 
relief  in  a  court  of  equity . 

Putnam,  Senator.  The  main  objection  urged  against  the 
decision  of  the  court  below  is  based  upon  the  rule  which  forbids 
the  introduction  of  parol  evidence  in  a  court  of  law  to  vary  or 
contradict  a  written  instrument.  It  is  undoubtedly  true,  as  was 
said  on  the  argument,  that  the  receiving  of  such  evidence  in 
cases  like  the  present  constitutes  a  somewhat  striking  excep- 
tion to  the  general  rule;  but  the  decisions  recognizing  and 
maintaining  the  exception  have  stood  the  test  of  professional 
scmtiny  and  been  acquiesced  in  by  the  community  as  a  part  of 
the  law  of  the  state  for  a  number  of  years.  {See  Champlin  v. 
Butlerj  18  Johns.  Rep.  169;  Gilchrist  v.  Cunningham^  8 
Wend.  641 ;  Roach  v.  Cq/tine,  9  id.  227 ;  Walton  v.  Crwdy's 
adm%  14  id.  63;  Ring  v.  Franklin,  2  HalVs  Rep.  1 ;  Swart 
V.  ServicSj  21  Wend.  36.)  I  think  it  safer  to  allow  these  de- 
cisions to  stand,  than  now  to  overrule  them  and  establish  the 
doctrine  contended  for  by  the  plaintiff.  It  is  well  known  that, 
in  the  country  especially,  men  have  been  accustomed  to  apply 
^r  aid  in  drawing  conveyances,  to  those  not  conversant  with 
Ae  law  respecting  real  estate;  aad  the  facility  recently  af- 
forded for  taking  acknowledgments  before  justices  of  the  peace, 
bas  tended  greatly  to  increase  this  practice.  Deeds  absolute  on 
Aeir  face  have  been  frequently  given  with  the  understanding 
Aat  they  were  to  operate  as  mere  securities ;  and  it  would  be 
extrenxely  hard  and  unjust  to  declare  now  that  debtors  thus 
situated  should  not  be  at  liberty  to  show  the  facts  and  save 
their  estates,  provided  they  are  ready  and  willing  to  com- 
ply with  the  conditions  on  which  they  conveyed.  I  have 
therefo  je  come  to  the  conclusion  that,  upon  principles  of  policy, 
wid  from  a  r^ard  to  what  is  due  to  the  rights  of  property,  the 
^e  oa.  this  subject,  as  heretofore  understood  and  acted  upon  by 
our  courts,  should  remain  the  law  of  the  land.  And  it  is  diffi- 
cult for  jxie  to  discover  any  good  reason  why  the  application  of 
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the  rule  may  not  aa  properly  be  entrusted  to  our  courts  of  law 
as  to  the  court  of  chancery. 

I  think  the  judgment  of  the  supreme  court  is  right,  and  shall 
therefore  vote  to  affirm  it 

On  the  question  being  put,  <*  Shall  this  judgment  be  reverssd^'^ 
all  the  members  of  the  court  present  who  heard  the  argumenti 
except  Chamberlain  and  Putnam,  Senators,  voted  in  fiivot 
(tf  reversal. 

Judgment  reveised 


[Hemamdm'  of  Doetmber  term  in  iMst  voIimm.] 


IICI8I01I8  OF  OiKll 


AROUlJ>  AT  THS 


SPECIAL   TERM. 


LoiTETT  VS.  Cowman,  impleaded,  &c. 

Tlw  dflimoe  of  OMiry  is  one  aot'&vored,  an4  a  defodant  floelUof  to  avail  hnnaeif 

of  it  miat  take  care  to  set  it  up  at  the  proper  time  and  in  the  proper  manner ; 

eipeciaDy  if  hit  object  be  to  call  the  plaintiff  ai  &  witneei,  under  the  act  of  May 

15tli,18S7.  PfffBaoNvoN.J. 
4.90(»4ing]yi  where  the  defendant,  intending  to  avail  bimaolf  of  the  teatimaBy  «f 

the  plaintiff,  gave  notice  of  the  defence  of  uanry,  bqt  the  affidavit  verifying  the 

notice  tinned  out  to  be  insufficient,  the  court  refused  an  application  for  leave  to 

amend  by  annexing  a  new  affidavit  to  the  notice. 
The  court  will  not  give  a  party  leave  to  amend  his  pleadings  for  the  puipose  of  ena. 

bfaig  him  to  set  19  the  statute  of  hmitationBi.    P$r  Baonsok,  J. 
An  accidental  drfmUt  obtained  against  a  defendant,  will  be  opened,  if  soffioiontly 

excused,  without  restricting  him  from  setting  up  the  defence  of  usuiy  or  tha 

statute  of  limitations.    Per  Bronson  J. 
The  case  of  Fbx  v.  Baker,  (3  Wend,  344.)  disapproved.    Per  Bkonson,  J. 

In  debt  on  bond,  the  defendant  Cowman,  who  was  alone 
served  with  process,  pleaded  non  est  factum,  and  gave  notice 
of  the  defence  of  usury,  adding  an  affidavit  to  the  notice  for 
the  purpose  of  being  able  to  call  the  plaintiff  as  a  witness ;  but 
the  affidavit  was  insufficient.  Issue  was  joined  in  August,  1842, 
and  the  cause  was  noticed  for  trial  at  several  circuits ;  but  was 
put  off  by  the  defendant,  once  by  an  order  to  stay  proceedings, 
and  once  by  an  injunction  from  chancery. 
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M.  T.  Reynolds^  for  the  defendant,  now  moved  for  leave  to 
amend  by  annexing  a  new  affidavit  to  the  plea  and  notice,  for 
the  purpose  of  enabling  the  defendant  to  call  the  plaintiff  to 
prove  the  all^[ed  usury. 

D,  D,  Fieldj  contra. 

By  the  Court,  Bronson,  J.  It  will  not  be  necessary  to  notice 
more  than  one  of  the  objections  to  this  motion.  Under  the  law  of 
1837,  when  the  defendant  pleads  or  gives  notice  of  the  defence 
of  usury,  and  verifies  his  plea  or  notice  by  affidavit,  he  may  call 
and  examine  the  plaintiff  as  a  witness  to  prove  the  usury. 
{Stat.  1837,  p.  487,  4  2.)  Although  this  law  may  be  constitu- 
tional— a  question  which  I  shall  not  examine — still,  as  the  con- 
sequence of  making  out  the  usury  is  a  forfeiture  of  the  whole 
debt,  I  thought  the  morality  of  the  statute  very  questionable, 
and  said  as  much  in  the  Bank  of  Salina  v.  Henry,  (1  HiU, 
555.)  A  law  which  does  not  stop  with  redressing  the  wrong, 
but  infficts  a  heavy  penalty,  and  then  compels  the  party  to  be- 
come his  own  accuser — thus  placing  his  worldly  interests  in  one 
scale,  and  his  duty  to  God  and  his  own  consciencec  in  the 
other — such  a  law,  instead  of  proving  our  onward  course  in 
civilization,  points  backward  to  the  dark  ages,  when  the  rack 
was  thought  a  fitting  instrument  for  eliciting  truth  and  for  regu- 
lating men's  opinions.  Such  laws  operate  as  a  snare  to  the  con- 
science. There  have  been  many  cases  where  the  defendant  has 
sworn,  to  the  defence  of  usury,  and  called  the  plaintiff  as  a  wit- 
ness to  prove  it :  but  I  have  never  heard  of  one  where  the  de- 
fence succeeded  on  the  trial.  There  must  of  course  have  been 
perjiury  on  one  side  or  the  other ;  and  that  is  about  all  the  good 
which  has  been  accomplished  by  this  statute. 

Nothing  was  said  in  the  Bank  of  Salina  v.  Henry  about  the 
morality  or  the  policy  of  usury  laws  in  general.  I  spoke  only 
of  that  branch  of  the  law  of  1837,  which  compels  a  party  to 
testify  against  himself  upon  a  question  going  to  the  forfeiture 
of  the  whole  debt — a  feature  that  I  have  never  seen  in  any 
other  usury  law,  ancient  or  modem.    And  my  opinion  did  not 
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torn  on  the  morality  or  the  policy  of  the  law,  as  has  been  yery 
erroneously  supposed ;  but  was  based  upon  the  principle  that  it 
was  the  business  of  the  courts  to  administer  the  laws  as  they 
were  made,  and  leave  the  work  of  amending  them  to  the  l^s- 
latore.  Although  the  judgment  in  that  case  has  recently  been 
reversed,  the  decision  of  the  court  of  errors  does  not  touch  the 
present  question,  (a) 

I  am  very  far  fix^m  entertaining  the  opinion  that  this  law,  so 
long  as  it  remains  upon  the  statute  book,  should  not  be  enforced ; 
and  I  have  only  spoken  of  its  character  in  order  to  show 
that  the  defendant  is  not  entitled  to  any  unusual  favor  lor 
the  purpose  of  enabling  him  to  make  out  a  forfeiture  by  the 
{^aintifTs  oath.  The  defence  of  usury  is  open  to  him ;  but  he 
is  not  entitled  to  an  amendment,  by  way  of  giving  him  this  ex* 
traordinary  remedy.  Usury  and  the  statute  of  limitations  have 
been  thought  hard  and  unconscionable  defences,  and  amend* 
ments  have  often  been  refused  where  the  defendant  wished  to 
put  himself  upon  either  of  those  grounds.  In  Ccx  v.  Rolt^  (2 
Wils,  253,)  the  court  refused  leave  to  add  a  plea  of  the  statute 
of  limitations,  saying  that  such  a  plea  was  not  for  the  further- 
ance of  justice.  In  Cmt  v.  Skinner ,  (7  Cowen,  401,)  the  defend* 
ant  asked  leave  to  substitute  a  plea  of  the  statute  of  limitations 
for  one  of  pa3rment;  but  it  was  refused,  the  court  saying, 
it  had  often  been  held  that  a  plea  of  the  statute  of  limitations 
woold  not  be  received  as  a  matter  of  &vor,  by  way  of  amend«- 
ment,  after  the  period  for  pleading  as  a  matter  of  right  had 
dlapsed.  In  Hallagan  ads.  Odden^  (1  Wend,  302))  leave  to 
add  such  a  plea  was  denied,  although  the  general  issue  had  only 
been  put  in  by  the  attorney  to  save  a  default,  in  the  absence  of 
the  defendant  and  his  counsel.  The  court  said,  such  a  plea  is 
never  allowed  to  be  added  after  issue  joined.  In  Jackwn  v« 
Varkky  (2  Wend,  294,)  a  like  application  was  refused,  with  the 
remark,  that  tlie  statute  of  limitations  is  a  strict  defence}  and  if 
the  potty  lets  it  slip,  the  court  will  not  relieve  him*    In  Fox  v. 


(a)  See  Henry  y.  7^  Bank  of  SdUna,  (5  HiU,  SSXX) 

Vol.  TI.  29 
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Bakery  (2  Wend.  244,)  the  defendant  was  required  to  withdraw 
such  a  plea  as  one  of  the  conditions  for  obtaining  relief  from 
an  inquest,  although  he  denied  having  received  notice  of  trial. 
That  was,  I  think,  going  too  far.  We  have  not  of  late  been  in 
.  the  habit  of  imposing  such  hard  terms  where  the  defendant 
seeks  to  get  rid  of  an  accidental  default.  In  Gourlay  v.  Hut- 
ton,  (10  Wend,  695,)  a  de&ult  was  set  aside  without  restricting 
the  defendant  from  pleading  the  statute.  A  distinction  was  ta- 
ken between  opening  a  default  when  sufficiently  excused,  and 
permitting  the  defendant  to  add  a  plea.  {And  see  AUen  v. 
Mapes,  20  Wend,  633.) 

Usury  has  been  regarded  as  a  still  more  unconscionable  de- 
fence. If  the  defendant  intends  to  lely  upon  it,  he  must  take 
care  to  set  it  up  at  the  proper  time,  and  in  the  proper  way.  He 
is  not  entitled  to  any  special  favor  for  the  purpose  of  enabling 
him  to  bring  about  a  forfeiture  of  the  debt.  It  will  be  sufficient 
to  refer  to  some  of  the  cases,  as  they  are  all  one  way.  {Pulton 
Bank  v.  Beach,  1  Paige,  429,  and  3  Wend.  673,  686,  iS  C. 
in  error;  Utica  Insurance  Comp.v.  Scott,  6  Cotaen,  606; 
Law  V.  MerrUls,  6  Wend.  268,  277,  279.)  In  Allen  v.  Mapes, 
(20  Wend.  633,)  we  set  aside  an  inquest  where  the  default  was 
sufficiently  excused,  without  compelling  the  defendant  to  relin- 
quish the  defence  of  usury.  This  was  done  upon  the  distinc- 
tion already  noticed  between  relieving  against  an  accidental  de- 
fault, and  permitting  the  defendant  to  amend  for  the  purpose  of 
setting  up  a  hard  defence.  Although  some  fault  has  been  found 
with  that  case,  I  still  think  it  was  rightly  decided. 

If  such  be  the  rule  in  relation  to  the  statute  of  limitations  and 
the  old  statute  of  usury,  there  can  be  no  doubt  that  this  amend- 
ment should  be  ciehied ;  for  the  defendant  not  only  asks  the  fa- 
vor for  the  purpose  of  establishing  a  forfeiture  of  the  debt,  but 
he  seeks  to  accomplish  that  object  by  applying  the  torture  to  the 
plaintiff's  conscience. 

Motion  denied.(6) 

(h)  Bee  WoUaU  ▼.  McFiiriam,  (poet  p.  997.) 
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WOLGOTT  VS.   McFaRLAN. 

*nie  itaitDte  of  limitatiaiM  is  a  defence  not  fevoied,  and  the  party  intending  tovelj 
upon  it  moat  plead  it  in  the  fint  inatance.  He  will  not  be  allowed  to  aamd  by 
addingr  nch  plea. 

D.  Burwell,  for  the  defendant,  moved  for  leave  to  add  a  plea 
of  the  statute  of  limitations  to  the  plea  of  not  guilty  already 
pleaded.  The  action  was  slander.  Issue  was  joined  in  August 
last,  and  the  cause  had  been  noticed  for  one  circuit,  but  was  not 
tried.  The  defendant's  attorney  swore  that  he  was  instructed 
to  plead  the  statute,  but  omitted  to  do  so  by  inadvertence.  It 
was  alleged  that  the  limitation  of  two  years  had  expired  a  few 
days  before  the  declaration  was  served. 

P.  dagger,  contra,  read  an  affidavit  of  the  plaintiflPs  attorney 
that  he  was  instructed  to  brihg  the  suit  nearly  two  months  be- 
fore the  declaration  was  served,  and  should  have  commenced 
the  action  without  delay  if  he  had  supposed  it  necessary  to  save 
the  statute. 

By  the  Court,  Bronson,  J.  There  have  been  two  slips  in 
this  case ;  one  by  the  plaintiffs  attorney  in  not  commencing  the 
suit  at  once  in  pursuance  of  instructions ;  and  the  other  by  the 
defendant's  attorney  in  not  pleading  the  statute  in  pursuance  of 
his  instnictions.  This  puts  the  parties  just  where  they  would 
have  stood  had  there  been  no  lache  on  either  side.  But  inde- 
pendently of  that  fact,  this  motion  cannot  be  granted.  The  stat- 
ute of  limitations  is  a  defence  which  is  not  favored,  and  if  the 
party  intends  to  rely  on  it,  he  must  plead  it  in  the  first  instance. 
He  will  not  be  allowed  to  amend  by  adding  such  a  plea.  The 
cases  are  cited  in  Lovett  v.  Cavmian,  {ante,  p.  223,)  which  has 
just  been  decided. 

Motion  denied 
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Satterlee  v8.  Ltncb. 

AfidiiTiti  td  hold  to  bail,  and  by  way  of  riiowing  caon  of  aetioD  on  motioni  to 
mitigate  or  discharge  bail,  must  be  positive,  and  must  make  ont  a  frimafock 
case  against  the  defendant 

On  showing  cause  of  action  in  trover,  tiie  affidavits  produced  on  the  part  of  the 
plaintiff  disclosed  that  the  property  in  question  was  obtained  from  him  under 
color  of  a  contract,  which  he  claimed  the  right  of  avoiding  because  of  certain 
fraudulent  representations  of  the  defendant ;  but  the  circumstances  which  led 
to  the  making  of  the  contract  were  not  set  forth,  nor  did  it  appear  in  what  the 
alleged  fraud  consisted,  or  what  the  representations  of  the  defendant  wen^ 
Held,  that  the  affidavits  were  insufficient 

The  defendant  was  arrested  on  a  capias  ad  respondendum  at 
the  suit  of  the  plaintiff,  in  an  action  of  trover,  for  $1600  dam- 
ages. The  circuit  judge  made  an  order  that  the  plaintiff  shew 
cause  of  action.  The  plaintiff  appeared  and  made  affidavit  that 
he  had  a  good  cause  of  action  against  the  defendant,  as  he 
was  advised  by  his  counsel  and  believed ;  and  that  he  had  been 
defrauded  of  a  large  sum  of  money  by  the  defendant,  but  that 
he  was  unable  to  state  fully  the  merits  of  the  case  in  conse- 
quence of  the  absence  of  one  Howard.  The  affidavit  of  How- 
ard was  afterwards  produced,  who  swore  that  he  was  the  agent 
of  the  plaintiff  in  the  purchase  of  certain  property  of  which  the 
defendant  pretended  to  be  the  owner ;  that  in  the  negotiation, 
the  defendant,  with  a  preconceived  design  to  deceive  the  depo- 
nent and  defraud  the  plaintiff,  fraudulently  and  wilfully  made 
untrue  representations  to  the  deponent,  and  thereby  deceived 
the  deponent  and  defrauded  the  plaintiff;  that  by  these  means 
the  defendant  obtained  from  the  deponent,  as  agent  for  the  pleiin- 
tiff,  the  sum  of  $2(X) ;  and  that,  in  consequence  of  such  repre- 
sentations, the  plaintiff  had  sustained  damages  to  $800  at  least 
The  judge  made  an  order  that  the  defendant  be  dischai^ed 
out  of  custody  on  filing  common  bail. 

E.  A.  Doolittle,  for  the  plaintiff,  moved,  by  way  of  appeal,  to 
vacate  the  judge's  order.    He  cited  2  R.  S.  348,  §  7,  sub.  3; 
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Murray  v.  Burling^  (10  John,  172 ;)  Cary  v.  Hotailing,  (1 
HUl,  311 ;)  Welsh  v.  flitt,  (2  John.  100 ;)  CAar^er  v.  Jaques, 
(2  Ccwcp.  629.) 

-P-  C<^g^i  for  the  defendant. 

£y  the  Caurtj  Bronson,  J.  Although  nothing  is  stated  in 
these  papers  with  much  precision,  it  may  he  inferred  from  them 
that  the  plaintiff  through  his  agent,  Howard,  purchased  some 
kind  of  property  from  the  defendant,  and  paid  him  $200  for  it. 
And  it  is  quite  probable,  though  the  &ct  is  not  alleged,  that  Ihe 
plaintiff  is  suing  to  get  back  the  money,  or  whatever  else  he 
parted  with  as  the  consideration  for  the  property  obtained  from 
the  defendant  If  my  conjecture  is  right,  the  fact  should  have 
been  plainly  stated.  And  then,  instead  of  charging  fraud  gen^ 
eially,  the  plaintiff  should  have  told  us  in  what  the  fraud  con- 
sisted, OT  what  untrue  representations  the  defendant  made.  There 
was  a  purchase  and  sale  of  property,  and  although  the  case  may 
possibly  be  such  that  the  plaintiff  can  avoid  the  contract  and 
bring  trover,  the  presumption  is  against  him.  He  must  show 
that  there  was  such  a  fraud  as  would  render  the  contract  void 
at  his  election.  That  has  not  been  done.  Affidavits  to  hold  to 
boil,  and  by  way  of  shewing  cause  of  action  on  a  motion  to 
mitigate  bail,  must  be  positive,  and  must  make  out  a  prima  fa" 
de  case  against  the  defendant,  (a)  These  affidavits  were  in- 
sufficient 

Motion  denied. 


(a)  An  affidavit  to  hold  to  baU  in  an  action  for  a  tort  must  not  only  be  poeitive, 
but  it  mmt  state  the  foots  so  much  at  lar^,  and  with  such  precision,  that  the  judge 
or  officer  may  be  enabled  to  decide  on  the  amount  of  bail  which  ought  to  be  re- 
quired, and  that  the  plaintiff  may  be  indicted  for  peijury  if  he  H.vcur  falftcly. 
{Towen  v.  Kingston^  1  Brownest  Rep.  33,  35 ;  Pontingen  v.  WiUianu,  id.,  206; 
Uwk  V.  Brackenridge,  1  Blaekf.  112,  114 ;  Pearton  v.  Pickett,  I  MeCord*8  Rep. 
473,  3,  4 ;  CUuon  v.  Gould,  2  Cain.  Rep.  47 ;  Norton  ▼.  Bamum,  20  Johna. 
Rep.  337 ;  Leonard  v.  Caakin,  Bee%  Adm.  Rep.  146 ;  Orah.  Pr.  160,  1 ;  Peiertd. 
On  Baa,  142  to  148,  167,  8.) 
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Lewis  V,  Watkim. 


Lewis  vs,  Watkins. 

Where  a  plea  conairts  of  two  branches,  odo  of  which  concludes  to  the  country,  and 
the  other  with  a  verification — e.  g.,  a  plea  of  noruufuinpnt  as  to  part  of  the  de. 
mand,  and  of  tender  as  to  the  residue — it  need  only  be  accompanied  by  an  affi- 
davit of  On  truths  without  adding  a  general  affidavit  ofmeriti. 

A  defendant  who  obtains  permission  to  plead  as  matter  of  favor,  most  take  care  to 
plead  rightly,  for  he  cannot  afterward  amend  without  leave  of  the  court.  Per 
Bro.n'son,  J. 

Accordingly,  where  the  defendant,  after  issue  joined,  obtained  leave  to  withdraw 
his  plea  and  put  in  a  new  one  within  ten  days ;  held,  that  he  could  not  amend 
his  second  plea  of  course,  under  the  23d  rule. 

In  assumpsit,  after  the  cause  was  at  issue,  the  court,  on  the 
defendant's  motion,  allowed  him  to  withdraw  the  plea  of  mm- 
assumpsit  and  plead  a  tender  before  suit  brought,  provided  he 
pleaded  and  paid  costs  within  ten  dajrs.  The  terms  were  com- 
plied with,  and  the  defendant  interposed  a  plea  of  tender,  to 
which  the  plaintiff  demurred.  Eighteen  days  afterwards,  the  de- 
fendant served  an  amended  plea  by  mail,  which  the  plaintiff's 
attorney  refused  to  receive,  and  returned  it,  assigning  his  rea- 
sons; and  he  subsequently  entered  the  defendant's  default. 
The  amended  plea  was  non-assumpsit  as  to  all  the  promises  in 
the  declaration  except  the  sum  of  $104,50,  concluding-  to  the 
country,  and,  as  to  that  sum,  tender  before  suit  brought,  con- 
cluding with  a  verification.  Accompanying  the  plea  was  an 
affidavit  by  the  defendant  that  "  he  verily  believes  the  plea  to 
be  true  in  substance  and  matter  of  fact."  There  was  also  an 
affidavit  of  the  defendant's  attorney. 

St  J.  Cowen,  for  the  defendant,  moved  to  set  aside  the  default 
for  irregularity. 

W.  Hunt,  for  the  plaintiff.  As  one  part  of  the  plea  concluded 
to  the  country,  and  another  part  with  a  verification,  there  should 
have  been  an  affidavit  of  merits,  as  well  as  an  affidavit  of  the 
truth  of  the  plea.    (22  Wend.  644,  note.)    And  besides,  this 


ALBANY,  DECEMBER,  1848.  231 

Lewis  9,  Watkins. 

was  not  a  case  where  the  defendant  could  amend  of  course,  un- 
der the  23d  rule. 

By  the  Court,  Bronson,  J.  There  was  but  one  plea,  though, 
for  the  purpose  of  covering  the  whole  declaration,  it  consisted 
of  two  branches.  I  think  it  was  sufficient  to  verify  the  truth  of 
the  plea  without  adding  an  affidavit  of  merits.  The  first  rule 
of  May,  1840,  requires  a  more'  pointed  affidavit  where  the  plea 
calls  for  an  answer,  and  so  tends  to  delay,  than  where  it  con- 
cludes to  the  country.  Here  the  main  branch  of  the  plea  con- 
cludes with  a  verification,  and  the  defendant  has  therefore  sworn 
to  its  truth.  The  affidavit  goes  to  the  whole  plea,  and  was  a 
sufficient  compliance  with  the  rule. 

But  1  think  the  defendant  had  no  right  to  amend  as  of  course 
under  the  twenty-third  rule.  The  case  may  come  within  the 
letter,  but  it  is  not  within  the  spirit  of  the  rule.  That  only  ap- 
plies to  cases  in  the  ordinary  coinrse  of  pleading.  Here  the  de- 
fendant was  allowed,  as  a  special  favor,  to  withdraw  his  plea 
after  the  cause  was  at  issue  and  ready  for  trial,  and  to  put  in  a 
new  plea.  And  he  was  restricted  to  ten  days  for  the  purpose  of 
avoiding  any  more  delay  than  was  absolutely  necessary.  By 
first  pleading  a  defective  plea,  and  then  amending  as  a  matter 
of  course  at  any  time  within  twenty  days,  the  terms  which  the 
court  imposed  are  in  eflSsct  defeated.  When  the  defendant  gets 
leave  to  plead  as  a  matter  of  favor,  he  must  take  care  to  plead 
right  If  he  finds  it  necessary  to  amend,  he  must  ask  leave  of 
the  court.  But  on  the  facts  disclosed  in  the  papers  the  defend- 
ant may  be  relieved  on  terms. 

Ordered  accordingly. 
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The  Herkimer  County  Bank  vs.  Brown. 
Rathbone  vs.  Brown. 

Though  a  iherifF,  after  levying  upon  gooda  in  virtue  of  %fi,fa.t  lufier  them  to  ra. 
main  for  a  year  without  aelling,  yet  if  the  plaintiff  be  chargeable  with  nothing 
beyond  mere  acqyiescence  in  the  delay,  and  has  neither  said  nor  done  any 
thing  to  sanction  or  encourage  it,  the  court  will  not  declare  the  jE.  fa.  dormant 
m  reepect  to  subeequent  executions. 

On  the  7th  of  May,  1842,  an  execution  against  Brown,  in  favor 
of  the  Herkimer  County  Bank,  for  $1026,22,  was  issued  out  of 
this  court,  and  delivered  to  the  sheriff  of  Albany  county,  and  a 
levy  was  soon  after  made  upon  Brown's  personal  property.  He 
was  then  in  business  as  a  hardware  merchant  in  the  city  of  Al- 
bany, and  continued  so  in  business,  buying  and  selling,  up  to 
the  20th  of  July,  1843.  In  November,  1842,  some  payments  hav- 
ing been  previously  made  on  the  execution,  the  bank  assigned 
the  judgment  to  Erastus  Coming  &  Co.,  for  $800,  the  balance 
then  remaining  unpaid ;  and  the  attorney  for  the  bank  told  the 
deputy  who  held  the  execution  that  Coming  &  Co.  had  the  con- 
trol of  the  judgment  for  the  balance  due,  and  that  he  must  call 
on  th#m  for  instmctions.  On  the  20th  of  July,  1843,  Brown  as- 
signed all  his  personal  property  to  one  Gilbert  C.  Davidson,  who 
immediately  took  possession.  On  the  27th  day  of  the  same 
month,  an  execution  out  of  chancery,  against  Brown,  in  favor 
of  Joel  Rathbone,  for  $2660,56,  was  delivered  to  the  under- 
sheriff.  As  against  Davidson,  the  sheriff  claimed  to  hold  the 
goods  by  virtue  of  the  bank  judgment.  He  also  claimed  to  hold 
the  goods  against  Davidson  under  the  Rathbone  execution,  but 
on  summoning  a  jury  they  found  in  favor  of  Davidson,  so  &r 
as  this  execution  was  concerned.  About  the  period  of  the 
assignment  to  Davidson,  the  deputy  who  had  the  bank  ex- 
ecution called  on  Coming  &  Co.  for  the  first  time,  and  was 
directed  to  proceed  and  collect  the  money.  The  sheriff  sold 
the  goods  and  obtained  the  money,  but  not  enough  to  pay 
both  executions.     Several    small    executions  against  Brown 
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were  delivered  to  the  sheriff  while  he  held  the  bank  execution, 
which  were  paid  by  Brown.  The  deputy  who  held  the  bank 
execution  swore  that  he  was  directed  by  the  plaintiff's  attorney 
to  proceed  no  further  until  he  had  instructions  from  Coming  & 
Co. ;  but  this  was  fully  denied,  and  Coming  ifc  Co.  denied  hav- 
ing given  any  instmctions  for  delay. 

J.  Harris  moved  that  the  money  in  the  sheriff's  hands 
be  applied  on  the  execution  in  favor  of  Rathbone,  on  the 
ground  that  the  bank  execution  had  become  dormant.  He 
cited  5  C(nven,  396 ;  4  Wend,  334;  2  Hilly  364 

D.  Burwellj  contra. 

By  the  Court,  Bronson,  J.  The  answering  affidavits  have 
brought  this  case  within  a  narrow  compass.  As  the  proof 
stands,  we  cannot  say  that  the  attorney,  or  the  assignees  of  the 
bank  judgment,  have  ever  given  any  instructions  for  delay,  or 
that  they  have  in  any  way  interfered  with  the  conunand  of  the 
writ  to  levy  and  collect  the  money ;  unless  we  infer  instmc- 
tions, against  the  positive  denial  of  the  parties,  from  the  delay 
which  actually  took  place.  To  declare  the  bank  execution  dor- 
mant imder  such  circumstances  would  be  going  further  than 
the  cases  have  yet  gone,  and  we  think  the  motion  ought  not  to 
be  granted.  In  all  the  cases  where  the  first  execution  has 
lost  its  preference,  something  was  said  by  the  plaintiff  or  his 
attorney  at  the  time  the  execution  was  issued,  or  at  some  subse- 
quent period,  from  which  the  sheriff  could  reasonably  infer  that 
he  was  authorized  to  give  indulgence,  instead  of  complying 
strictly  with  the  command  of  the  writ  But  here  no  such  thing 
appears.  There  is  nothing  but  the  naked  fact  that  the  assignees 
of  the  judgment  did  not  mle  the  sheriff  to  proceed,  or  take  any 
other  measures  to  hasten  his  movements.  That  only  warrants 
the  inference  that  the  assignees  acquiesced  in  the  course  pur- 
sued bv  the  sheriff.  But  mere  acquiescence,  without  doing  or 
saying  any  thing  to  encourage  or  sanction  the  delay,  we  think 

Vol.  T1.  30 
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is  not  enough  to  render  the  execution  donnant  (a)  In  this 
view  of  the  case  it  is  unnecessary  to  consider  whether  the 
chancery  execution  was  not  cut  off  by  the  previous  assignment 
by  Brown  to  Davidson. 

If  the  goods  which  the  sheriff  sold  are  not  the  same  which 
had  been  levied  on  before  the  return  day  of  the  bank  execution, 
then  of  course  the  sheriff  will  not  pay  the  money  to  the  owners 
of  that  execution.  Mr.  Rathbone  does  not  need  our  aid  in  that 
matter.  We  make  no  order  about  the  application  of  the  money ; 
but  leave  the  sheriff  to  do  his  duty. 

Motion  denied. 

(a)  See  Knower  ▼.  Barnard  and  othart,  (5  Hill,  377  ;)  Kimbaa  ▼.  Mungar,  (3 
HiU,  364;)  Grah.  Pr.  382  to  384,  3fii2  mI. 


Carpenter  vs.  Downing  and  others. 

Where  a  defendant,  after  the  came  'm  noticed  for  trial,  aervei  papen  ibr  a  matkiQ, 
together  with  an  order  to  stay  proceedings,  and  thus  causes  a  Ion  of  the  circuit. 
which  he  might  have  avoided  by  due  diligence,  he  will  be  required  to  pay  the 
plaintiff's  costs  of  preparing  for  the  circuit  up  to  the  time  the  order  to  stay  pro- 
eeediugs  was  served ;  and  this,  whether  the  motion  be  granted  or  denied. 

On  the  13th  of  November,  the  defendants  obtained  a  judge's 
order  that  the  plaintiff  file  security  for  costs  in  twenty  days,  or 
show  cause  at  the  next  special  term :  and  in  the  mean  time  stay- 
ing the  plaintiff's  proceedings.  The  order  was  obtained  on  an 
affidavit  that  the  plaintiff  had  removed  firom  the  state  in  April 
last,  which  fact  did  not  come  to  the  knowledge  of  the  defend- 
ants until  about  the  first  of  September  last. 

JR.  L.  Jnce,  for  the  defendants,  now  moved  for  an  order  absolute. 

E.  Clark,  contra,  showed  for  cause  that  the  plaintiff  had  not 
changed  his  residence,  but  was  only  temporarily  absent  firom 
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the  State  on  business.  He  asked  costs  for  preparing  for  the  last 
Rensselaer  circuit,  in  November,  for  which  the  cause  had  been 
noticed  before  the  order  was  served,  and  which  circuit  the  plain- 
tiff would  not  have  lost  if  the  motion  had  been  made  without 
delay. 

By  the  Cout%  Bronson,  J.  As  the  moving  papers  have  been 
sufficiently  answered,  the  motion  must  be  denied  with  costs. 
The  defendants  must  also  pay  the  costs  of  preparing  for  the  last 
November  circuit  up  to  the  time  the  order  to  stay  proceedings  was 
served.  If  the  motion  had  been  granted,  the  defendants  would 
have  been  required  to  pay  those  costs,  because  they  did  not 
move  sooner,  (a)  They  got  their  information  concerning  the 
supposed  change  of  residence  about  the  first  of  September,  and 
if  an  order  had  been  served  at  that  time,  the  plaintiff  could  have 
shown  cause  at  the  October  special  term  ;  and  whether  the  mo- 
tion had  been  granted  or  denied,  the  plaintiff  could  have  had  a 
toal  at  the  November  circuit 

Ordered  accordingly. 

(')  In  Geff  Y.  De  Mott  and  othirg,  decided  at  the  eame  tenn,  the  delendants 
^^<i  for  an  order  reqairing  the  discovery  of  books  and  papen ;  and  the  ioQow. 
^^  ^Skrinion  was  delivered  : 

^^^      'the  Court,  Bbonsor,  J.    The  motion  most  be  grranted.    But  it  appean  AaI 
^S^^eiendants  might  have  obtained  the  discovery  in  season  for  the  last  Seneca  ca- 
^^  Instead  of  moving  without  delay,  they  waited  mitil  after  a  notice  of  trial* 

^  "K^fcen  obtained  an  order  to  stay  proceedings  with  a  view  to  this  motion,  which 
^  ^^^^d  the  effbct  of  throwing  the  plaintiff  over  the  circuit  They  must  therefore 
-7"  ^^^e  costs  of  noticing  and  preparing  for  the  circqit  up  to  the  time  when  the  order 
L^3  proceedings  was  served. 

Ordered  accordfaigly. 
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The  People  ex  reh  Barcalow  vs.  Adams,  Sheriff  dec. 

Where  an  attachment  for  not  returning  a  writ  was  inned  against  a  sheriff,  without 
filing  an  affidavit  of  the  delivery  of  the  writ,  as  required  hy  the  ]5th  general 
rule  of  the  court ;  held^  on  motion  to  set  aside  the  proceedings,  that  the  irregu- 
larity could  not  be  cured  by  an  affidavit  filed  nunc  pro  iunc^  but  that  the  motioD 
must  prevail. 

R,  W,  Peckham  moved  to  set  aside  an  attachment  whict 
had  been  issued  against  the  sheriff,  and  also  the  bond  which  he 
had  been  compelled  to  give  for  his  appearance,  on  the  ground  of 
irregularity.  The  default  of  tlie  sheriff  for  not  returning  a  writ 
had  been  entered,  and  an  attachment  issued,  on  filing  an  affi- 
davit of  the  service  of  notice  to  return  the  writ;  but  there 
was  no  affidavit  that  the  writ  had  been  delivered  to  the  sheriff. 
{See  Rule  16.) 

M,  T.  Reynolds,  contra,  now  produced  an  affidavit  that  the 
writ  had  been  delivered  to  the  sheriff  before  he  was  served  with 
notice  to  return  it ;  and  he  asked  leave  to  file  the  affidavit  nunc 
pro  tunc. 

By  the  Court,  Bronson,  J.  This  is  a  summary  proceeding 
against  the  sheriff,  and  the  rule  should  be  strictly  followed. 
We  think  the  relator  ought  not  to  be  allowed  to  cure  the  irregu- 
larity in  the  mode  proposed. 

Motion  granted. 
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TiMAN  VS.  Leland,  impleaded  with  Clark. 

Wbere  a  lait  is  neceanrily  prosecuted  Id  the  name  of  one  who  has  no  interest  in 
the  demand,  the  rights  of  the  real  owner  will  be  protected,  even  at  law,  from  a 
release  executed  by  the  nominal  plaintiff  to  the  defendant,  after  the  latter  has 
been  notified  of  the  tme  state  of  the  case.     Per  Bronson,  J. 

Bat  the  coort  will  not  interfere  summarily,  by  ordering  the  release  to  be  given  up 
and  cancelled,  unless  the  case  is  such  that  the  matter  cannot  be  tried  in  the 
uraal  coarse  of  litigation. 

Whether  the  owner  of  a  demand  who  might  sue  in  his  own  name,  but  sues  in 
the  name  of  another,  without  his  consent,  is  entitled  to  protection  against  the 
acts  of  the  nominal  plaintiff,  quere. 

Motion  to  compel  Leland,  the  defendant,  to  deliver  up  a  re- 
lease to  be  cancelled.  The  facts  were  as  follows :  Calvin  Hall, 
being  on  unfriendly  terms  with  the  defendant  Leland,  purchased 
a  promissory  note  made  by  him  and  Clark,  and  immediately 
commenced  this  suit  upon  it,  serving  the  declaration  upon  Le- 
land only.  When  Hall  went  to  the  attorney's  office  to  com- 
mence the  suit,  the  attorneys  were  out,  and  he  handed  the  note 
to  John  R.  Timan,  a  clerk  in  the  office,  telling  him  to  bring  the 
suit  in  the  name  of  some  other  person.  The  clerk  commenced 
the  suit  in  the  name  of  his  father,  James  Timan,  who  knew 
nothing  about  the  matter.  Leland  went  to  the  plaintiff,  Timan, 
who  said  he  had  not  authorized  the  suit,  and  did  not  desire  to 
continue  it ;  and  within  a  day  or  two  afterwards  he  gave  Le- 
land an  absolute  release  from  the  demand.  The  plaintiff  swore 
that  he  was  in  a  state  of  alarm  when  he  gave  the  release, 
fearing  that  some  one  had  forged  his  name,  or  that  his  son,  who 
was  tfien  out  of  town,  had  done  something  wrong ;  and  that  he 
was  now  willing  the  suit  should  proceed  in  his  name.  No  con- 
sideration was  paid  by  Leland  for  the  release. 

Prom  the  opposing  papers  it  appeared  that  Leland  had  done 
nothing  which  could  affect  the  validity  of  the  release  as  between 
himself  and  the  plaintiff;  and  that  the  latter  well  understood 
the  lelease  was  intended  to  be  a  full  discharge  of  the  demand 
and  the  suit  upon  it 
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It  was  not  directly  stated  in  any  of  the  papers  used  upon  the 
motion  that  Leland  knew  who  owned  the  note  at  the  time  he 
obtained  the  release ;  though  enough  appeared  to  authorize  the 
infer^ice  that  he  did  know. 

O.  B,  Matteson^  for  the  plaintiflf,  moved  for  an  order  that  the 
release  be  delivered  up  to  be  cancelled,  as  being  a  fraud  upon  the 
rights  of  Hall.  The  court  has  power  to  make  such  an  order. 
{Chit.  On  Cant.  779,  780,  ed.  of  1842.) 

M.  T.  Reynolds,  contra.  There  is  no  doubt  that  the  court 
can  make  such  an  order  in  a  case  where  the  action  is  necessarily 
brought  in  the  name  of  one  man  for  the  benefit  of  another ;  as 
in  the  case  of  a  chose  in  action  not  negotiable.  But  here.  Hall 
might  have  sued  in  his  own  name ;  and  purchasing  the  note 
and  bringing  the  action  for  vexation  in  the  plaintifif's  name, 
without  his  knowledge  or  consent,  is  a  misdemeanor.  (2  R.  S. 
450,  §  1.) 

Matteson  in  reply.  A  suit  may  be  brought  on  a  promissory 
note  in  the  name  of  one  who  has  no  interest,  and  it  is  not  a 
defence  that  the  suit  was  commenced  without  the  knowledge  or 
consent  of  the  nominal  plaintiff.  {Gage  v.  Kendall,  15  Wend. 
640.) 

By  the  Court,  Bronson,  J.  It  is  now  well  settled  that  courts 
of  law  will  take  notice  of  and  protect  the  rights  of  all  persons 
beneficially  interested  in  the  demand,  who  necessarily  sue  in 
the  name  of  another.  Their  rights  cannot  be  defeated  by  any 
transactions  between  the  defendant  and  the  nominal  plaintiff,  af- 
ter the  former  has  notice  of  the  true  state  of  the  case.  Whether 
the  rule  applies  where  the  owner  might  have  sued  in  his  own 
name,  and  yet  sues  in  the  name  of  another  without  his  consent, 
need  not  be  determined  on  the  present  occasion.  In  England, 
the  most  common  mode  of  giving  relief  has  been  by  an  order 
of  the  court  precluding  the  defendant  from  setting  up  a  payment 
to  or  a  release  given  by  the  nominal  plaintiff;  and  sometimes 
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the  release  has  been  ordered  to  be  delivered  up  to  be  cancelled. 
And  pleas  setting  up  such  defences  have  been  struck  out  on 
motion.  The  cases  are  collected  in  Chit,  On  Cont,  744,  779, 
780,  ed.  of  1842.  But  with  us,  the  course  has  been  to  leave 
such  matters  to  be  tried  in  the  ordinary  forms  of  law,  instead 
of  granting  relief  on  motion.  If  the  defendant  pleads  the  release 
or  other  matter  of  defence,  the  plaintiff  replies,  setting  up  the 
assignment  and  notice,  or  giving  such  other  answer  to  the  plea 
as  the  nature  of  the  case  may  require.  If  the  defence  is  given 
in  evidence  qu  the  trial  without  having  been  pleaded,  the  plain- 
tiff gives  his  answering  evidence,  and  the  whole  matter  is 
passed  upon  by  the  jury.  The  following  references  will  be  suf- 
ficient to  illustrate  what  has  been  said :  Johnson  v.  Bloodgood^ 
(1  Johns,  Cos,  51 ;)  Andrews  v.  Beecker,  {id,  411 ;)  Litilefield 
V.  Storey^  (3  Johjis.  Rep,  425 ;)  Van  Vechten  v.  Graves,  (4  id. 
403 ;)  Anderson  v.  Van  Alen,  (12  id,  343 ;)  Meghan  v.  Mills,  (9 
id.  64 ;)  Dawson  v.  Cdes,  (16  id.  51 ;)  Briggs  v.  Dorr,  (19  id. 
95 ;)  Jackson  v.  Blodget,  (5  Cowen,  202 ;)  Wheeler  v.  Wheeler^ 
(9  id,  34.)  I  think  this  much  the  better  course  than  to  decide 
such  questions  upon  affidavits,  where  the  testimony  is  often  con- 
flicting. If,  from  the  nature  of  the  case,  the  matter  cannot 
be  tried  in  the  usual  manner,  then  relief  will  be  granted  on 
motion.  (  Wardell  v.  Eden,  2  Johns.  Cas.  121 ;  id.  258 ;  Col. 
Cos,  137 ;  1  Johns,  Rep,  531  note,  S.  C)  Here,  there  is  nothing 
in  the  way  of  trying  the  validity  of  the  release  at  the  circuit. 

Motion  denied 
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The  Ogdensburgh  Bank  vs.  Van  Rensselaer,  President 
of  the  St.  Lawrence  Bank. 


A  declaration  containing  the  common  money  counts  commenced  thus— ^  B.  ( 
plains  of  H.,  prenderU  of  The  St.  Latorence  Bank,  a  banking  association  organ, 
ized  under  the  act  passed  April  18th,  1838,  to  authorize  the  business  of  banking"— 
and  then  proceeded  to  allege  that  the  defendants  became  indebted,  promised  U> 
pay  &c.,  but  afterwards  refused.  Held^  not  a  declaration  against  the  bank,  but 
against  H.  individually,  the  words  added  to  his  name  being  mere  deseriptw 
permtMB, 

Otherwise,  had  the  declaration  alleged  that  the  bank  became  indebted,  and  prom- 
ised  to  pay  dec. 

/.  Edwards,  for  the  plaintiff,  moved  for  leave  to  discontinue 
this  suit  without  costs,  on  the  ground  that  since  the  suit  was 
commenced  and  tried  the  St.  Lawrence  Bank  had  become  insol- 
vent, and  all  its  effects  have  passed  into  the  hands  of  a  receiver 
appointed  by  the  court  of  chancery.  The  plaintiffs  obtained  a 
verdict  on  the  trial,  and  the  defendants  took  a  bill  of  exceptions, 
which  has  not  yet  been  argued 

E.  A,  Doolittle,  contra,  said  this  was  not  a  suit  against  the 
St.  Lawrence  Bank,  but  against  Henry  Van  Rensselaer,  by  the 
description  of  president  &c.  He  produced  the  declaration, 
which  was  as  follows :  "The  Ogdensburgh  Bank,  plaintiffs  in. 
this  suit,  by  &c.,  complain  of  Henry  Van  Rensselaer,  president 
of  the  St.  Lawrence  Bank,  a  banking  association  organized  un- 
der the  act  &c.,  defendants  in  this  suit,  of  a  plea  &c.,  for  that 
whereas  the  said  defendants,  heretofore,  to  wit,  on  <fec.,  at  &c., 
were  indebted  to  the  said  plaintiffs  in  the  sum  of  $1000, 
for  so  much  money  lent  and  advanced,  &c." — agoing  on  with 
the  money  counts,  and  alleging  that  the  defendants,  being 
indebted,  promised  to  pay  &c.  Breach,  that  the  defendants 
have  not  paid.  Copies  of  several  bills  of  the  St.  Lawrence  Bank 
were  given  with  the  declaration  by  way  of  bill  of  particulars. 
It  further  appeared  that  at  the  trial  exceptions  were  taken  on 
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the  ground  that  the  action  was  against  Van  Rensselaer  as  an 
individual,  and  that  he  was  not  personally  liable  for  the  notes 
on  which  the  plaintifis  sought  to  recover. 

By  the  Court,  Bronson,  J.  This  is  an  action  against  Henry 
Yan  Rensselaer,  and  the  words  which  follow  his  name — presi- 
dent of  the  St.  Lawrence  Bank — can  only  be  regarded  as  a  rfe- 
scriptio  personcB.  The  question  was  decided  in  Delafield  v. 
V.  Kinney,  (24  Wend,  345.)  It  was  also  decided  at  the  last 
term  on  the  argument  of  a  cause  where  the  declaration  was 
framed  in  the  same  way  against  an  executor.  And  it  is  decided 
by  all  the  precedents  in  the  books  where  one  is  sued  in  autre 
droit.  If  the  plaintiffs  wished  to  recover  a  debt  due  from  the 
St  Lawrence  Bank,  the  de(5laration  begins  well  enough  by  na- 
ming Tan  Rensselaer,  and  describing  him  as  president.  But 
the  pleader  should  then  have  proceeded  to  allege,  that  the  St. 
Lawrence  Bank  was  indebted,  and,  being  indebted,  promised 
to  pay.  And  the  breach  should  be,  that  the  bank  had  not  paid. 
And  when  one  of  these  corporations  sues  in  the  name  of  its 
president  the  pleader  should  allege  that  the  defendant  was  in- 
debted to  the  bank — not  to  the  plaintiff. 

It  is  said  that  the  plaintiffs  evidently  intended  to  sue  the  St. 
Lawrence  Bank.  I  do  not  doubt  that  the  fact  is  so.  But  we 
are  not  interpreting  a  contract,  and  searching  out  the  meaning  of 
the  parties  from  doubtful  and  equivocal  words.  This  is  a  ques- 
tion of  pleading,  and  if  we  had  an  affidavit  that  the  pleader 
meant  the  bank,  and  not  Van  Rensselaer,  it  would  still  be  a 
declaration  against  the  individual,  and  not  against  the  bank. 

As  there  is  no  pretence  that  Tan  Rensselaer  is  insolvent,  there 
is  no  foundation  for  the  motion* 

Motion  denied. 


ToL.  TL  3j 
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Brittin  vs.  J.  M.  Wilder  and  Mart  Wilder. 

Where  judgment  was  entered  agrainst  husband  and  wife  on  a  warrant  of  attoroej 
executed  by  botli,  and  the  plaintiff  subsequently  issued  execution ;  held,  that  the 
warrant  was  void  in  respect  to  the  wife,  and  that  the  proceedings  as  to  her  muat 
be  vacated. 

Held  further,  that  the  court  might  give  the  plaintiff  leave  to  amend  the  judg- 
ment record  and  execution,  on  payment  of  costs  of  the  motion,  so  as  to  allow 
the  proceedings  to  stand  in  respect  to  the  husband. 

W.  A,  Young,  for  the  defendants,  moved  to  set  aside  the 
warrant  of  attorney  to  confess  judgment,  the  judgtnent  entered 
and  execution  issued  thereon,  on  the  ground  that  the  defendant 
Mary,  was  the  wife  of  the  defendant  James  M.  Wilder,  at  the 
time  the  bond  and  warrant  of  attorney  were  executed.  He  cited 
2  Kent's  Com.  104 ;  Grah.  Pr.  772 ;  Chit,  On  Cont.  176,  ed. 
of  1842  ;  Martin  v.  Dwelly,  (6  Wend.  9.) 

H.  Wells,  contra,  said  the  warrant  and  judgment  should  be 
allowed  to  stand  so  far  as  relates  to  the  husband 

Bp  the  Court,  Bronson,  J.  The  warrant  of  attorney  is  void 
so  far  as  relates  to  the  wife,  and  must  be  set  aside.  The 
judgment  against  her  falls  as  a  matter  of  course.  The  only 
question  is,  whether  the  judgment  can  be  allowed  to  stand  as 
against  the  husband.  I  think  it  can.  In  Green  v.  Beats,  (2 
Caines  254,)  one  partner  had,  without  authority  from  his  co- 
partner, executed  a  warrant  of  attorney  for  both  j  and  the  judg- 
ment was  allowed  to  stand  as  to  the  defendant  who  e^cecuted 
the  power.  In  Bennett  v.  Davis,  (3  Cowen,  68,  and  6  id.  393,) 
the  judgment  was  set  aside  as  to  one  of  two  defendants,  on  the 
ground  that  the  warrant  of  attorney  had  been  fevoked  by  his 
death  before  the  judgment  was  entered.  In  Motteux  v.  St.  An- 
bin,  (2  W.  Black.  1113,)  the  name  of  an  infant  defendant  was 
stricken  from  the  warrant  of  attorney,  and  the  judgment  allowed 
to  stand  as  to  the  other  defendant.  In  Gerard  v.  Basse,  (1 
Dcdl.  119,)  the  same  thing  was  done  as  to  one  defendant  whose 
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name  had  been  put  to  the  warrant  of  attorney  by  the  other  de- 
fendant, without  authority.  The  name  of  Mrs.  Wilder  must  be 
struck  out  of  the  warrant  of  attorney,  and  as  to  her  the  judg- 
ment and  execution  axe  set  aside.  But  on  paying  the  costs  of 
the  motion,  the  plaintiff  may  amend  the  judgment  record  and 
the  execution  nunc  pro  tunc,  so  as  to  make  the  proceedings  regu- 
lar against  James  M.  Wilder  alone. 

Ordered  accordingly. 


Ex  partey  The  Fireman's  Insurance  Company. 

Where  a  corporation  improperly  refueei  to  transfer  stock  on  its  books,  the  party  in. 
jnred  has  an  ample  remedy  by  action,  and  therefore  a  mandamua  to  compel  such 
transfer  will  not  lie. 

P.  Gansevoort,  in  behalf  of  The  Fireman's  Insurance  Com- 
pany, moved  for  a  mandamus  requiring  The  Commercial  Bank 
of  Albany  to  transfer  thirty  shares  of  their  capital  stock  to  the 
relators.  On  the  bank  books  the  stock  stood  in  the  name  of 
William  Stead,  who  had  assigned  his  certificate  to  the  Fire- 
man's Insurance  Company,  and  given  a  power  to  make  the  neces- 
sary transfer  on  the  books  of  the  bank.  The  bank  had  been 
applied  to,  but  refused  to  make  the  transfer. 

/  Davis  4*  M.  T.  Reynolds  opposed  the  motion,  insisting, 
among  other  things,  that  a  mandamus  was  not  the  proper 
remedy. 

By  the  Court,  Bronson,  J.  When  a  corporation  improperly 
refuses  to  transfer  stock,  the  party  injured  has  an  ample  though 
not  a  specific  remedy  by  action  ;  {Kortright  v.  Buffalo  Comr 
mcrcial  Bank,  20  Wend,  91 ;  22  id.  348,  S.  C.  in  error;)  and 
for  that  reason  a  mandamus  will  not  lie.  ( The  King  v.  Bank 
of  England,  Doug,  524 ;  Matter  of  Shipley,  10  Johns.  484.) 
And  as  a  general  rule,  a  mandamus  will  not  be  awarded  where 
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the  party  has  an  adequate  remedy  by  action.  {Bayce  v.  R^iaseU, 
2  Cowenj  444,  7%c  People  v.  Corporation  of  Brooklytij  I 
Wend,  318.)  There  are  many  other  cases  to  the  same  ef- 
fect.(a) 

Motion  denied 


(a)  See  Ex  parte  Lynch,  (2  HiU  45;)  Es  forte  Braudlaekt,  {id.  367,  369;) 
The  People  ex  rel.  Hodgkituon  v.  Stevena,  5  id,  616,  629 ;)  The  PeopU  ex  rel. 
Merritt  ▼.  Lawrence^  {infra.) 


The  People,  ex  rel.  Merritt,  vs.  Lawrencis,  Chamberlain 
of  the  City  of  New- York. 

Boards  of  Bupervisora,  in  auditing  and  allowing  accounts,  are  limited  to  the  |Wtren 
conferred  upon  them  by  statute. 

If  the  subject  matter  of  the  account  be  within  the  jurisdiction  of  the  board  of  super- 
visors,  and  they  allow  it,  the  county  treasurer  has  no  right  to  reAise  payment  on 
the  ground  that  the  allowance  was  for  too  much,  or  was  made  upon  insufficient 
evidence. 

Otherwise,  if  it  appear  on  the  face  of  the  account  that  the  subject  matter  was  not 
within  the  jurisdiction  of  the  board. 

Accordingly,  where  a  justice  of  tho  peace,  after  being  impeached  before  a  county 
court,  was  tried  and  acquitted,  and  then  presented  a  claim  against  the  county 
for  the  expenses  of  his  defence,  which  the  board  of  supervison  audited  and  al- 
lowed ;  held,  on  motion  for  a  mandamue  to  compel  the  treasurer  to  pay,  that  th« 
board  of  supervisors  exceeded  their  jurisdiction  in  allowing  the  claim,  and  that 
the  treasurer  did  right  in  withholding  pa3rment 

Even  had  the  allowance  by  the  board  been  authorized,  and  payment  improperly 
withheld,  the  remedy  of  the  claimant  was  not  by  mandamua,  but  by  action 
against  the  treasurer. 

The  relator  was  one  of  the  special  justices  in  the  city  of 
New- York,  and  was  impeached  and  tried  before  the  coimty 
court.  {Const.  Art.  4,  §  7.)  He  subsequently  presented  to 
the  board  of  supervisors  of  the  county  an  account  for  coun- 
sel fees  and  other  expenses  attending  his  defence  on  the 
impeachment,  and  the  board  audited  and  allowed  the  ac- 
count at  $1061,46.    The  account  and  the  resolution  of  the 
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superyisois  auditing  the  same,  were  presentf^d  for  payment  by 
the  relator  to  the  chamberlain  of  the  city,  who  by  virtue  of  hif 
office  is  the  county  treasurer.  (1  R.  S.  370,  §  29.)  The  cham- 
berlain refused  to  pay. 

Z).  Graham  ^  /.  T-  Brady,  for  the  relator,  on  the  return  to 
an  alternative  mafidaoms^  moved  for  a  peremptory  writ,  com- 
manding the  Chamberlain  to  pay  the  account  as  audited  by  the 
supervisors. 

P.  A.  Cowdrey  opposed  the  nootion. 

-By  the  Court,  Bronson,  J.    If  the  relator  has  a  legal  right 
^  the  money  which  he  claims,  there  is  some  reason  for  saying 
^l  his  remedy  was  by  action,  and  not  by  the  writ  of  manda- 
mus. [Boyce  v.  Russell,  2  Cowen,  444 ;  Ex  parte  Lynch,  2  Hill, 
45;  irf.  46,  note;  Ex  parte  The  Fireman^ s  Insurance  Com- 
pany, ante,  p.  243.)    But  it  is  not  necessary  to  decide  that  ques- 
tion, for  he  has  no  title  to  the  money.    Although  the  fact  does 
not  appear  in  the  papers,  it  was  said,  and  I  shall  assume,  that 
the  relator  was  acquitted  of  the  charges  brought  against  him  in 
the  court  of  common  pleas.    Still,  the  expenses  of  his  defence 
have  not  been  made  a  charge  upon  the  county,  and  the  board 
of  supervisors  had  no  authority  to  allow  the  account  or  any  part 
of  it.    They  have  only  such  powers  as  have  been  conferred  upon 
tfiem  by  the  legislature,  and  there  is  no  statute  which  gives  any 
color  for  saying  that  they  could  iademnify  the  relator  against 
the  expenses  of  his  defence.  .  (1  R,  S,  366,  §  4;  id.  385,  i  3; 
Stat.  1838,  p,  314,  §  1.)    It  is  not  unlike  the  case  of  a  party  in- 
dicted for  a  crime,  and  acquitted  on  the  trial.    He  gets  no  in- 
demnity from  the  public  treasury.    And  whatever  appearance 
of  justice  there  may  be  in  charging  the  expenses  of  the  accused 
upon  the  county,  it  is  enough  for  us  to  say  that  this  considera- 
tion addresses  itself  exclusively  to  the  legislature. 

If  this  had  been  a  case  where  the  supervisors  had  authority 
to  allo^  the  claim,  J  agree  that  it  y^oyld  liav3  l^n  ^e  duty  of 
ib^  troasurpr  to  pay,  without  inquiring  whedier  the  account  w^s 
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allowed  upon  insufficient  evidence,  or  at  too  large  an  amount(a) 
But  here,  the  supervisors  had  no  jurisdiction  over  the  subject 
matter,  and  that  fact  appeared  upon  the  face  of  the  account 
which  was  presented  for  payment.  Their  act  was  a  mere  nul- 
lity, and  it  was  the  duty  of  the  treasurer  to  withhold  payment 
As  we  entertain  no  doubt  upon  this  point,  it  is  unnecessary  to 
consider  the  other  questions  which  were  made  upon  the  argu- 
ment. 

Motion  denied. 

(a)  See  The  People  ex,  r«Z.  Onderdank  y.  The  Supenrieon  of  Queene  Cfouniy, 
(1  Hm,  195.) 


Lee  vs*  Phillips. 

The  court  will  not  give  efiect  to  a  bankropt  diachai;g;e  on  motion,  where  the  party 
might  have  pleaded  it,  but  omitted  to  do  k>. 

Accordingly,  where  a  defendant  obtained  hia  discharge  during  the  pendency  of 
the  Buit,  and  afterwardu  iuffered  judgment  by  default  to  be  entered  agaimt  him 
for  not  pleading,  on  which  execution  was  iesued ;  held,  that  the  only  relief  to 
which  he  was  entitled  was  to  be  let  in  to  plead  the  discharge,  on  payment  of 


Where  the  defendant  is  thus  let  in,  the  court  will  allow  the  plaintiff  to  <lifc<mtinT* 
without  i 


While  this  action  of  assumpsit  was  pending,  and  on  the  30th 
of  March  last,  the  defendant  obtained  his  discharge  under  the 
bankrupt  act.  On  the  15th  of  May,  the  plaintiff"  entered  the  de- 
fendant's default,  perfected  judgment,  and  subsequently  issued 
execution. 

R.  W.  Peckhanty  for  the  defendant,  now  moved  for  relief 

A.  Taber,  contra. 

Bp  the  Court,  Bronson,  J.  We  never  give  effect  to  the  dis- 
charge on  motion  where  the  defendant  might  have  pleaded  it ; 
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aiid  here  it  might  have  been  pleaded,  (a)  But  we  can  relieve 
the  defendant  by  setting  aside  the  judgment  oh  payment  of  costs, 
and  allowing  him  now  to  plead  the  discharge.  If  he  does  so, 
the  plaintiff  will  then  be  entitled  to  discontinue  without  costs. 

Ordered  accordingly. 

(a)  See  Oraham  y.  PUrwn  i^fra  and  the  caief  there  cited  in  note  (i). 


Graham  and  others  vs.  Piersox,  sheriff  <fce. 

Where  a  judgment  for  coete  was  recovered  by  a  eheriff,  in  an  action  on  the  case 
against  him  for  not  returning  an  ezecation,  and  the  plaintiff  afterwards  petitioned 
for  and  obtained  a  discharge  ander  the  bankrupt  act ;  held,  that  the  judgment 
was  a  debt  provable  under  the  act,  and  was  therefore  reached  by  the  discharge. 

Btld  further,  that  in  such  case  the  court  would,  on  motion  of  the  plaintiff,  order  a 
perpetual  stay  of  execution  upon  the  judgment 

The  plaintiffs  sued  Pierson  as  sheriff  of  Erie  county,  in  an 
action  on  the  case  for  not  returning  an  execution.  The  plea 
was  not  guilty.  The  defendant  succeeded  in  the  suit,  and  re- 
covered costs  against  the  plaintiflfe,  which  were  taxed  at  $256,61. 
Judgment  was  perfected  on  the  20th  of  October,  1841.  In  Feb- 
ruary following,  the  plaintiff  Graham  became  a  petitioner  under 
the  bankrupt  law,  and  in  June,  1842,  he  obtained  a  certificate 
of  discharge  from  all  his  debts  provable  under  the  act  and 
owing  by  him  at  the  time  of  presenting  the  petition.  The  de- 
fendant afterwards  issued  a  ca,  sa.  on  the  judgment  to  the  sheriff 
of  New- York,  where  Graham  resides. 

S,  Sherwood  moved  for  a  perpetual  stay  of  proceedings  on 
the  judgment  and  execution,  so  far  as  relates  to  the  plaintiff 
Graham. 

M,  T,  Reynolds,  contra.  If  the  plaintifis  had  succeeded  in 
the  suit,  a  bankrupt's  discharge  would  not  have  aided  the  de- 
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ftndant,  because  he  was  sued  for  an  alleged  "defalcation  ad  A 
public  officer."  (Bankrupt  act,  §  1.)  As  the  plaintiflfe  har^ 
fidled,  the  dischar^  of  Graham  should  not  protect  him  against 
the  payment  of  costs. 

By  the  Court,  Bronson,  J.  The  judgment  which  the  de- 
fendant recovered  against  Graham  for  costs,  was  a  debt  prova- 
ble under  the  bankrupt  act,  atid  is  consequently  reached  by 
the  discharge.(a)  If  the  defendant  chooses  to  bring  a  suit  on 
the  judgment,  Graham  can  then  plead  his  certificate.  But  so 
far  as  relates  to  the  execution  now  in  the  sheriff's  hands,  or  any 
other  execution  to  be  issued  on  the  judgment,  Graham  has  no 
means  of  availing  himself  of  the  discharge  except  by  motion. 
He  is  therefore  entitled  to  a  perpetual  stay  of  execution.  (6) 

Ordered  accordingly. 

(a)  See  Crouch  v.  OridUy,  (pott,  p.  250 ;)  and  Thompoon  v.  Hewitt,  {id,  p.  254.; 

(6)  See  Noble  y.  Johnaon,  (9  John$.  Rep.  259 ;)  Baker  ▼.  Tayhr  (1  CewM, 
165 ;)  Palmer  t,  Hutehitu,  {id.  42 ;)  Field  v,  Rowland,  (17  John».  85 ;)  CoU  t. 
mtfftrd,  (t  CttifL  Rip.  259 ;)  RxmM  v,  Packard,  (9  Wend.  431 ;)  Lm  t.  PkOUpa^ 
iMtt,^M6;)  CrMccAT.Gn(tt€y,(f0fl,i».25O;)  rAofiifiaonY.ir<iottt,(»<-P-954.) 


Sandford  t'^.  Sinclair. 


JwlfmflDt  haying  beea  obtained  against  the  plaintiff  upon  a  nonsait  ordered  at  the 
oircnit,  he  brought  error,  and  the  defendant  wa^  afterwards  discharged  from  the 
alleged  cause  of  action  under  the  bankrupt  law.  Held,  that  the  plaintiff  was 
not  entitled  to  an  order  allowing  him  to  discontinue  the  suit  without  coeta,  until 
he  Bueoeeded  in  reversing  the  judgment 

In  sueh  case,  howoyer,  the  fdaintiff  may  obtain  leave  to  discontinue  his  wrU  of  anar 
without  costs,  on  application  to  the  court  for  the  ooirection  of  enon.  Soe 
note  (a). 

Where,  by  reason  of  the  defendant  having  been  discharged  as  a  bankrupt,  the 
,  plaintiff  becomes  entitled  to  discontinue  without  costs,  he  will  be  allowed  to  do 
so  though  the  defendant  offer  to  stipulate  that  he  will  waive  the  benefit  of  his 
ttbchiit|[e.    Per  Bronson,  J. 
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Sandford,  the  plaintijOT,  brought  several  actions  of  covenant 
in  this  court,  all  depending  upon  the  same  questions,  of  which 
one  was  against  Halsey,  and  another  against  the  defendant, 
Sinclair.  In  June,  1842,  the  action  against  HaJsey  was  tried, 
and  the  plaintiff  nonsuited.  He  took  a  bill  of  exceptions, 
and  a  stipulation  was  entered  into  in  all  the  causes  that  if  a 
new  trial  should  be  denied  in  the  case  of  Halsey,  then  the  de- 
fendants in  each  of  the  other  suits  might  enter  a  rule  for  judg- 
ment as  in  case  of  nonsuit,  and  might  perfect  judgment,  unless 
the  plaintiff  should  bring  a  writ  of  error  in  the  Halsey  case 
within  thirty  days  after  judgment  perfected  therein ;  and  if  er- 
ror was  thus  brought,  then  the  other  causes  to  "stand  as  they 
now  do"  until  the  decision  of  the  Halsey  case  in  error.  The 
stipulation  further  provided  that,  if  the  judgment  of  this  court 
in  the  Halsey  case  should  be  affirmed,  then  judgments  as  in 
case  of  nonsuit  might  be  perfected  in  each  of  the  other  causes ; 
but  if  this  court  should  order  a  new  trial  in  the  Halsey  case, 
or  if  a  new  trial  should  be  denied,  and  the  judgment  should 
afterwards  be  reversed  in  error,  then  the  other  causes  to  "  stand 
for  trial  as  they  now  do.'' 

At  the  May  term,  1843,  a  new  trial  was  denied  in  the  Halsey 
case,  and  judgment  for  the  defendant  having  been  perfected,  the 
plaintiff  within  thirty  days,  brought  a  writ  of  error,  which  is 
still  pending.  Since  the  writ  of  error  was  brought,  the  de- 
fendant Sinclair  has  obtained  his  discharge  as  a  voluntary 
bankrupt. 

P'  Cogger^  for  the  plaintiff,  moved  for  leave  to  discon- 
tinue this  suit  without  costs,  unless  the  defendant  stipulate, 
within  sixty  days,  not  to  plead  or  set  up  his  discharge  imder 
the  bankrupt  act  as  a  defence.  He  cited  Ghrah.  Pr.  604,  5 ; 
Honeywell  v.  Bums,  (8  Cowen,  121 ;)  Ashworth  v.  Wrigley^ 
(1  Hairs  R.  145 ;)  Arden  v.  Merritt,  (1  Wend.  91 ;)  Park  v. 
Moore,  (4  Hill,  592 ;)  7  Lond.  Jurist  Rep.  67.  ' 

D,  Burwell,  for  defendant.    The  motion  is  premature.    As 
the  case  now  stands  the  defendant  has,  in  effect,  recovered  a 
Vol.  VI.  32 
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judgment  for  costs  against  the  plaintiff.  If  the  judgment  in  the 
Halsey  case  shall  be  reversed,  the  plaintiflF  may  then  move  for 
leave  to  discontinue  without  costs,  on  the  ground  of  the  defend- 
ant's bankruptcy. 

By  the  Courts  Bronson,  J.  Taking  our  decision  in  the  Hal- 
sey case  in  connection  with  the  stipulation  between  the  parties, 
we  have,  in  effect,  rendered  judgment  against  the  plaintiff  upon 
the  whole  merits  of  the  controversy ;  and  in  that  state  of  the 
cause  we  think  the  plaintiff  should  not  have  leave  to  discontinue 
without  costs.  I  do  not  find  that  the  motion  has  ever  been 
granted  under  such  circumstances.(a)  If  the  Halsey  judgment 
shall  be  reversed,  the  plaintiff  will  then  be  entitled  to  discon- 
tinue without  costs ;  and  the  motion  will  be  granted  although 
the  defendant  should  waive  the  benefit  of  his  bankrupt's  certifi- 
cate.   So  are  the  cases. 

Motion  denied. 

(a)  In  Buoh  case,  howeytf,  the  plaintiff  may  obtain  leave  to  diicantinue  hn  writ 
0/  error,  without  costs,  on  application  to  the  court  for  the  conection  of  enon.  {La^ 
hnnflveBY.  Woram,  5  Hill,  373.) 


Crouch  vs.  GRiDLEYr 


The  defendant*!  liability  for  a  tort  ia  not  affected  by  hit  discharge  under  the  bank. 

mpt  law,  unless,  before  the  petition  in  bankruptcy  was  presented,  the  demand  had 

become  a  debt,  by  being  conTeited  into  judgment 
A  Tcrdict  or  report  of  referees  obtained  by  a  plaintiff  in  an  action  for  a  tort,  merdj 

liquidates  the  damages,  but  the  nature  of  the  demand  remains  unchanged  until 

judgment  is  perfected. 

Case  for  seducing  the  plamtifiPs  daughter  and  getting  her 
with  child.  The  action  was  commenced  in  March,  1842,  and 
was  subsequently  referred  by  stipulation  to  three  referees,  with 
an  agreement  that  judgment  might  be  entered  on  their  report  in 
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the  same  manner  as  though  it  was  a  referable  action  There 
was  a  hearing  in  September,  1842,  and  the  referees  soon  after- 
wards agreed  to  make  a  report  for  $150,  in  fevor  of  the  plaintiff 
In  October  following,  Ludlow,  one  of  the  referees,  drew  up  the 
report,  and  transmitted  it  by  mail  to  the  other  two  to  be  signed. 
They  signed  and  returned  the  report  to  Ludlow,  who  kept  it 
until  the  22d  of  November  last,  when  he  signed  and  delivered 
it  to  the  plaintiff.  Ludlow  would  have  signed  and  delivered 
the  report  at  an  earlier  day  if  it  had  been  called  for  by  the 
plaintiff 

On  the  11th  of  February,  1843,  the  defendant  presented  his 
petition  for  a  discharge  as  a  voluntary  bankrupt,  and  on  the 
10th  of  July  last  he  obtained  a  certificate  discharging  him  from 
all  debts  owing  by  him  at  the  time  of  presenting  the  petition. 

8.  J.  Cawen,  for  the  defendant,  moved  that  all  proceedings 
on  the  part  of  the  plaintiff  be  perpetually  stayed,  and  read  a 
stipulation  that  the  motion  might  be  made  now  with  the  like 
effect  as  if  judgment  had  already  been  perfected.  He  said  the 
case  was  one  where  the  defendant  could  not  have  pleaded  his 
discharge,  and  relief  should  therefore  be  granted  on  motion. 
(Baker  v.  Taylor,  1  Cowen,  165 ;  Palmer  v.  HutchinSy  id.  42; 
Field  v.  Howland,  17  Johns.  Rep.  85.)  Matter  arising  after 
verdict  or  a  report  of  referees,  and  before  judgment,  cannot  be 
pleaded.  {Alexander  v.  FHnk,  12  Johns.  Rep.  218.)  Judg- 
ments for  torts  may  be  discharged  under  the  bankrupt  law.  {Ex 
parte  Thayer,  4  Cowen,  66 ;  Ex  parte  Smith,  id.  276 ;  Luther 
V.  Deyo,  19  Wend.  629 ;  Hayden  v.  Palmer,  24  id.  364.)  It 
is  no  objection  that  a  part  of  the  plaintiff's  demand  is  for  un- 
taxed costs.  ( Thomas  v.  Striker,  3  Johns.  Cos.  90.)  The  de- 
mand was  sufiiciently  certain,  when  the  defendant's  petition  was 
presented,  to  be  reached  by  the  discharge.  {See  matter  of  Den- 
ny 4*  Manhattan  Company,  2  Hill,  220 ;  Waiigh  v.  Atisten, 
3  T.  R.  437;    Utterson  v.  Vernon,  4.  id.  670.) 

H.  H.  Martin,  for  the  plaintiff.  This  tort  is  not  reached  by 
the  defendant's  discharge ;  and  there  was  no  report  by  the  ref- 
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erees  until  after  the  proceedings  in  bankruptcy  had  been  com- 
menced and  were  ended.  But  had  the  discharge  been  obtained 
intermediate  the  report  and  judgment,  it  would  not  have  ajflfected 
the  plaintiflPs  claim.  {Charles^  Ex  parte,  16  Ves,  266, 14  East, 
197,  &  a ;  Buss  v.  Gilbert,  2  Maule  ^  Selw.  70.)  When 
judgment  is  obtained  after  bankruptcy,  in  an  action  on  the 
case,  the  costs  are  not  provable  under  the  commission.  {God- 
dard  v.  Vanderheyden,  3  WUs,  262,  270 ;  Cone  v.  Whitaker, 
2  Johns,  Cas.  280 ;  Anonymotis,  1  Atk.  140 ;  Ex  parte  Hill, 
11  Yes.  646,  652,  5  Bos.  ^  Pull.  191,  note,  S.  C;  Charts, 
Ex  parte,  14  East,  197,  210;  Levns  v.  Piercy,  1  H.  Black. 
29.)  So  where  the  plaintiflF  becomes  bankrupt  after  verdict 
against  him,  his  discharge  will  not  affect  a  judgment  subse- 
quently entered  for  the  costs.  (  Walker  v.  Barnes,  5  Taunt. 
778.)  See  also,  Chilton  v.  Whiffm,  (3  Wils.  13;)  Ex  parte 
Groome,  (1  Atk.  119;)  Bamford  v.  Burrell,  (2  Bos.  4-  Pull. 
1 ;)  Parker  v.  Norton,  (6  T.  R.  695 ;)  Strong  v.  TFAi/c,  (9 
Johns.  Rep.  161 ;)  Johnson  v.  SpiUer,  {Dougl.  167 ;)  Cfulliver 
y.  Drinkwater,  (2  T.  i?.  261.) 

jBy  ^Ac  Court,  Bronson,  J.  The  defendant  has  been  dis- 
charged from  all  the  debts  which  he  owed  at  the  time  of  pre- 
senting his  petition  in  bankruptcy.  There  is  no  ground  for 
saying  that  the  discharge  reaches  his  liability  for  this  tort,  un- 
less the  plaintiff's  demand  had  become  a  debt  before  the  peti- 
tion was  presented,  (a)  This  action  had  been  brought  and 
refe/red,  and  the  referees  had  agreed  among  themselves  to  re- 
port one  hundred  and  fifty  dollars  in  favor  of  the  plaintiff;  but 
no  report  had  in  fact  been  made.  There  was  no  change  in  the 
nature  of  the  demand.  True,  the  third  refere^  was  ready  before 
that  time  to  sign  and  deliver  the  report ;  but  so  long  as  the  re- 
port remained  incomplete,  there  was  nothing  but  the  original 
wrong,  which  was  not  cured  by  the  discharge. 

But  let  it  be  granted  that  the  report  was  complete  in  October, 


(a)  See  Qraham  v.  Piermn,  (ante,  p.  247 ;)  Tkmpmn  t.  HewiU,  {pott,  p.  254.) 
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1842,  before  the  proceediogs  in  bankraptcy  were  commenced. 
The  report  of  referees  is  equivalent  to  the  verdict  of  a  jury. 
{Mesander  v.  FinA,  12  Johns.  218.)  Although  a  report  liqui- 
dates the  damages,  it  does  not  change  the  nature  of  the  demand. 
That  remains  the  same  imtil  it  is  extinguished  by  the  judg- 
ment. In  Charles,  Ex  parte,  (16  Ves,  266,  14  East,  197,) 
there  was  first  a  verdict  for  the  plaintiflF  in  an  action  for  the 
breach  of  a  promise  of  marriage ;  then  an  act  of  bankruptcy  by 
the  defendant;  and  then  judgment  for  the  plaintiff  on  the  ver- 
dict She  then  instituted  proceedings  against  the  defendant  as 
a  bankrupt,  and  it  was  held  that  her  judgment  did  not  consti- 
tute a  good  petitioning  creditor's  debt  whereon  to  found  a  com- 
mission. Although  the  damages  had  been  liquidated  by  the 
verdict  before  the  act  of  bankruptcy,  yet  as  there  was  then  no 
judgment,  there  was  no  debt.  The  question  was  very  fully 
considered  by  Lord  Eldon,  and  afterwards  by  the  K.  B.  on  a 
case  out  of  chancery.  The  case  of  Buss.  v.  Gilbert,  (2  Maide 
4*  Selw.  70,)  is  in  point  It  was  an  action  for  seducing  the  plain- 
tiff's daughter,  and  after  verdict  for  the  plaintiff,  the  defendant 
committed  an  act  of  bankruptcy,  and  obtained  his  discharge. 
The  plaintiff  then  signed  final  judgment  and  arrested  the  de- 
fendant on  a  ca.  sa.  The  court  held  that  the  judgment  was 
not  affected  by  the  defendant's  certificate,  and  refused  to  dis- 
chai^  him  out  of  custody. 

I  see  no  ground  on  which  the  defendant  can  be  relieved  short 
of  an  application  to  congress. 

Motion  denied. 
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Thompson  vs,  Hewitt. 

The  rule  of  evidence  which  precludes  a  party  from  uiing  the  copy  of  a  deed, 
record  or  other  written  instrument,  without  first  accounting  for  the  abeence  of 
the  original^  is  not  applied  on  motions  in  the  course  of  practice. 

A  bankrupt's  discharge  extends  only  to  such  debts  as  the  bankrupt  owed  at  the 
time  of  presenting  his  petition.    Per  Bronbon,  J. 

Whether  the  bankrupt  can  be  relieved  from  a  judgment  recovered  against  him  in- 
termediate the  presentation  of  his  petition  and  the  granting  of  the  discharge, 
upon  a  promissory  note  given  before  his  proceedings  were  commenced,  quere, 

A  promisBoiy  note  is  merged  in  and  extinguished  by  a  judgment  recovered  thereon, 
and  the  judgment  becomes  a  new  debt.    Per  Dronson,  J. 

Where  a  defendant,  during  the  pendency  of  a  suit  against  him  on  a  promissory  note, 
presented  a  petition  to  be  discharged  under  the  bankrupt  law,  and  then  camprou 
misod  the  claim  by  giving  a  cognovit  for  a  part  of  it,  agreeing  at  the  same  time 
that  any  discharge  he  might  obtain  should  not  affect  the  rights  of  the  plaintiff: 
Heldf  on  motion  by  the  defendant  for  a  perpetual  stay  of  proceedings,  that  his  dis. 
charge  obtained  after  judgment  upon  the  cognovit  did  not  entitle  him  to 
reliel 

S.  H.  Hammond^  for  the  defendant,  moved  for  a  perpetual 
stay  of  proceedings  upon  the  judgment  in  this  cause,  on  the 
ground  that  the  defendant  had  obtained  a  discharge  as  a  vohm- 
tary  bankrupt.  The  action  was  commenced  in  May,  1842,  to 
recover  the  amount  of  a  promissory  note.  On  the  9th  of  Janu- 
ary, 1843,  the  defendant  presented  his  petition  in  bankruptcy. 
On  the  6th  of  May  following,  his  attorney  gave  a  relicta  cogno- 
vit in  the  suit,  for  $51,41,  and  judgment  was  perfected  on  the 
29th  of  July.  On  the  7th  of  August  following,  the  defendant 
obtained  a  discharge  from  all  debts  owing  by  him  at  the  time 
of  the  presentation  of  his  petition.  The  counsel  cited  Palmer 
v.  Hutchings,  (1  Coweji,  42 ;)  Baker  v.  Taylor,  {id.  165 ;) 
Robertson  v.  Crowell,  (3  id.  13.) 

H,  Wells,  for  the  defendant,  said  the  discharge  was  not  suffi- 
ciently proved.  The  defendant  swears  that  he  "  obtained  a  dis- 
charge, of  which  a  copy  is  hereto  annexed,'*  and  then  gives  a 
copy.    He  should  have  produced  the  original. 
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Bronson,  J.  That  is  not  necessary  on  a  motion.  We  re- 
ceive proof  of  deeds,  judgments  and  other  records  in  the  same 
way,  though  on  trials  at  the  common  law  such  evidence  would 
not  be  admissible. 

Wells  then  read  affidavits  showing  that  the  cognovit  was 
given  and  received  as  a  compromise,  for  a  less  sum  than  was 
claimed  to  be  due,  and  upon  the  express  understanding  that  any 
discharge  in  bankruptcy  which  the  defendant  might  obtain 
should  not  affect  the  judgment. 

By  the  Court,  Bronson  J.  Under  most  of  our  insolvent 
laws  the  debtor  is  discharged  from  all  debts  which  he  owed  at 
the  time  of  making  the  assignment  of  his  estate,  and  the  dis- 
charge has  usually  followed  very  closely  upon  the  assignment. 
But  the  defendant  has  been  discharged  under  the  bankrupt 
law  from  all  debts  which  he  owed  at  the  time  he  presented  his 
petition.  Subsequent  to  that  time,  the  cognovit  was  given  and 
the  judgment  recovered.  The  original  debt  has  been  merged 
in  and  extinguished  by  the  judgment.  The  judgment  is  a  new 
debt,  which  is  not  affected  by  the  discharge.(a)  Under  the  in- 
solvent laws,  a  case  rarely  happened  where  a  judgment  was  re- 
covered intermediate  the  assignment  and  the  discharge.  But 
under  the  bankrupt  law,  there  may  have  been  many  cases  where 
a  judgment  has  been  recovered  between  the  presentation  of  the 
petition  and  the  granting  of  the  discharge.  If  the  defendant 
can  have  any  relief  in  such  cases,  I  am  not  prepared  to  say  in 
what  form  or  upon  what  terms  it  should  be  granted.  The 
question  need  not  be  decided  at  this  time,  for  the  defendant 
comes  to  ask  a  favor  in  direct  violation  of  his  agreement.  If 
there  is  any  way  in  which  he  can  set  up  his  discharge  as  a  le- 
gal answer  to  the  judgment,  he  does  not  want  our  assistance ; 
and  clearly  we  ought  not  to  aid  him  in  doing  a  wrong. 

Motion  denied. 

(a)  See  Crouch  t.  Oridley,  (ante,  p.  256.) 
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Blanchard  t>.  Nearie. 


Blanchard  and  others  vs.  Neqsle. 

Under  2  R,  S.  760,  §  I,  a  penon  sued  by  an  infant  whose  next  friend  has  not  filed 
security  for  coats,  has  a  right  to  require  such  security,  though  it  appear  that  the 
next  friend  is  abundantly  able  to  pay. 

The  application  to  compel  the  filing  of  security  may  be  made  directly  to  the  court, 
on  notice,  without  previously  applying  to  a  judge  at  chambers. 

M.  T.  Reynolds^  for  the  defendant,  on  an  affidavit  that  the 
plaintiff  were  infants,  and  that  their  next  friend  had  not  given 
security  for  the  payment  of  costs,  moved  that  all  proceedings  on 
the  part  of  the  plaintiff  be  stayed  until  such  security  be  given. 

/  McKovm,  contra.  The  next  friend  is  liable  for  costs,  and 
there  is  no  suggestion  that  he  is  not  abundantly  able  to  pay. 
{Dalrymple  v.  Lamb,  3  Wend.  424.)  The  application  should 
have  been  made  to  a  judge  at  chambers. 

By  the  Court,  Bronson,  J.  The  defendant  is  now  entitled 
to  security  for  costs,  although  the  next  friend  of  the  infant 
plaintiff  may  be  abundantly  able  to  pay.  (2  R.  S.  620,  §  1.) 
Application  may  be  made  to  a  judge  at  chambers  for  an  order 
to  file  security,  or  show  cause ;  or  the  application  may  be  made 
to  the  court  in  the  first  instance,  on  notice.  {Champlin  v. 
Pierce,  3  Wend.  445.)    The  motion  is  regular. 

Motion  granted. 
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TboniBB  9.  Wikco. 


Thomas  vs.  Wilson. 

A  defendant  who  u  held  to  bail  mtut  perfect  his  appeaFBnce  hy  putting  in  ipecial 
baQ,  before  he  can  move  that  the  plamtiff  file  aecority  for  coats. 

Where  one  who  has  commenced  a  loit  movea  for  leave  to  proaeonta  in  forma  pau- 
peritf  he  most  give  notice. 

Whether  a  noajeddent  of  the  state  wiU  be  allowed  to  sue  m  forma  paup&iM^ 
auEU. 

On  an  affidavit  that  the  plaintiff  was  not  a  resident  of  this  state, 
but  a  subject  of  the  queen  of  England,  the  defendants  ob- 
tained a  judge-'s  order  that  the  plaintiflF  file  security  for  costs,  or 
show  cause  at  the  present  term. 

S.  /.  Ccweny  for  the  defendants,  now  moved  for  an  order  ab- 
solute. 

J?.  Motty  contra,  read  an  affidavit  that  the  action  was  for  an 
assault  and  battery ;  that  the  defendants  were  held  to  baU  in 
the  sum  of  $500,  and  that  no  special  bail  had  been  put  in.  He 
cited  De  la  Preuve  v.  The  Due  de  Biron,  (4  T.  R.  697;)  Carr 
V.  Shaw  4*  Price,  (6  id,  496 ;)  Grah,  Pr.  507. 

Bronson,  J.  The  defendants  should  have  perfected  their 
appearance  before  making  the  motion.  But  they  may  move 
again  after  putting  in  bail. 

Moti  then  moved  that  the  plaintiff  be  allowed  to  sue  in  forma 
pauperis. 

Cowen  objected  that  no  notice  had  been  given  of  the  motion, 
and  cited  hnard  v.  Cazeaux,  (1  Paige,  39 ;)  and  Gfrah.  Pr. 
915. 

By  the  Court,  Bronson,  J.    Notice  should  have  been  given. 
And  besides,  I  doubt  whether  a  non-resident  of  the  state  ebould 
Vol.  TL  33 
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be  allowed  to  sue  as  a  poor  person.(a)    But  it  is  not  necessary  to 
decide  that  question.    It  is  enough  that  there  has  been  no  notice. 

Both  motions  denied. 

(a)  Statotef  anthoriziiig  penoni  to  jnofecute  m  forma  pauperis  ire  to  be  ooiw 
■trued  itrictly  ai  against  the  apfdicant    (Hoore  t.  Coordy^  3  Hill,  412.) 


Ptei-TiBONE  VS.  Btbvens  and  YktKifrrmni. 


Where  a  count  in  astumpait  aangnB  leYeral  hreaohei,  the  ddimdatit  ottmot  i 
to  one  breach  and  plead  to  the  othen,  but  must  plead  or  demur  to  the  whole 
ooont 

If  aome  of  the  breachee  be  well  aarigned,  and  the  othere  not,  the  defendant  maj, 
under  the  plea  of  non  attumpsit,  object  on  the  trial  against  receifing  evideaee 
as  to  the  defectiTC  breaches,  or  aseearing  damages  upon  them. 

In  c09mant,  or  hi  debt  on  bond  assigning  breaches,  die  defendknt  may  ^Hmd  to  the 
breaches  weD  assigned,  and  demur  to  the  rest.    Per  Bbonbom,  J. 

Assumpsit  on  a  special  agreement  by  which  the  plaintiff 
was  to  deliver  a  quantity  of  logs,  for  which  the  defendants 
agreed  to  pay  68  cents  each ;  one  half  to  be  paid  on  delivery, 
and  die  remaining  half  in  ninety  dap.  Averment,  that  the 
logs  were  delivered,  and  that  the  defendants  have  not  paid  the 
one  half  of  the  price  which  was  payable  on  the  delivery,  nor 
the  remaining  half  which  was  payable  in  ninety  days  thereafter. 
To  flit)  muoh  of  the  count  as  related  to  the  second  breach,  viz., 
the  non-pa3niient  of  one  half  the  price  in  ninety  days,  4he  de- 
fendants demurred,  because  the  credit  had  not  expired  at  the 
time  the  action  was  commenced ;  and  as  to  the  remainder  of  the 
ootmt,  they  pleaded  the  general  issue.  Afterwards  tfaegr  entered 
the  plaintiff's  default  for  not  joining  in  demuner. 

P.  'Gcfffger,  £dr  die  plaintiff,  moved  to  set  aside  the  definilt, 
ttid  also  to  «6t  Hsidethe  domunrer,  finr  iixi^gularity,  on  thegixjund 
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that  the  defendants  could  not  demur  to  a  part  of  the  count,  and 
]dead  to  the  residue.  He  cited  The  People  v.  Brushy  (6  Wend. 
454 ;)  Adams  v.  WiUouffhby^  (6  Johns.  65 ;)  Rickert  v.  Snyder, 
(6  Wend.  104;)  IKcok  v.  Coo/e*,  (2  id.  419;)  /ocAr^on  v.  Mo- 
Oaskey,  (id.  641 ;)  Underwood  v.  Campbell,  (13  iJ.  78.) 

J3.  Pearson,  for  the  defendants,  cited  1  Satmd.  Rep.  108 ; 
jBrotm  T.  Stebbins,  (4  fZt/Z,  154 ;)  Douglass  v.  Satterlee,  (11 
JMiw.  16,  22 ;)  1  CAt/.  Pi.  664,  586,  643. 

By  the  Court,  Bronson,  J.  In  covenant,  and  in  debt  on  bond 
assigning  breaches  <^  the  condition,  the  defendant  may  plead  to 
each  of  the  breaches,  or  he  may  plead  to  some  and  demur  to 
others.  But  we  are  not  referred  to  any  authority  for  applying 
die  same  rule  in  the  action  of  assumpsit,  and  I  think  there  is  a 
diftience  in  principle  between  the  two  cases.  In  debt  or  cove-. 
Dant,  the  plea  of  non  est  factum  admits  the  breaches,  and  the 
plaintiff  is  only  obliged  to  prove  the  making  of  the  deed.  But 
in  assumpsit,  the  plea  of  non  assumpsit  puts  in  issue  the  breach 
or  breaches  as  well  as  the  contract,  and  the  plaintiff  must  prove 
both  before  he  can  recover.  As  there  is  no  necessity  for  plead- 
ing specially  to  the  breaches,  and  as  the  right  to  do  so  seems 
not  to  be  established  by  the  precedents,  I  think  such  pleading 
Aould  not  be  allowed.  It  can  lead  to  nothing  but  useless  ex- 
pense and  delay.  If  no  breach  is  well  assigned  the  defendant 
may  demur  to  the  whole  declaration  or  count.  If  one  breach 
is  well  assigned  and  others  are  not,  the  defendant  may,  under 
the  plea  of  non  assumpsit,  object  on  the  trial  against  ireceiving 
evidence  or  assessing  damages  on  the  defective  breaches ;  and 
if  he  is  overruled,  he  may  have  redress  upon  a  case  or  bill  of 
exceptions.  Here  the  money  was  payable  by  instalments,  and 
if  the  last  instalment  was  not  due  when  the  suit  was  comr 
menced,  the  defendant  may  take  the  objection  on  the  trial. 

Motion  granted. 
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Jackeon  v.  !▼«§. 


Jacksox  vs.  Ives. 

Notwithitandin;  the  retateB  appomted  in  a  came  hare  loft  all  power  over  it  by 
granting  improper  adjournments  or  otherwise,  the  plaintiff  cannot  proceed  to 
trial  at  the  circuit  without  first  obtaining  leave  from  the  court 

This  cause  having  been  referred  on  the  plaintiff's  motion  in 
March,  1840,  was  brought  to  a  hearing  before  the  referees  on 
the  10th  of  April  following,  when  a  part  of  the  testimony  was 
taken.  On  the  plaintiff's  application,  the  referees  then  adjourned 
to  the  third  Friday  in  June.  Only  two  of  the  referees  appeared 
at  the  adjourned  day,  and  they  granted  a  further  adjournment 
to  the  14th  of  July.  The  two  referees  again  adjourned  to  the 
14th  of  August,  and  when  that  day  arrived  they  adjourned  sine 
die.  The  defendant  insisted  that  the  referees  had  lost  all  juris- 
diction over  the  cause,  and  he  attended  the  adjourned  meet- 
ings for  the  mere  purpose  of  seeing  what  was  done.  No  further 
proceedings  took  place  for  three  years,  within  which  time  one 
of  the  referees  died.  The  plaintiff  noticed  the  cause  for  trial  at 
the  last  September  circuit  in  New- York,  and  took  a  verdict,  the 
defendant  refusing  to  appear. 

P.  Cagger,  for  the  defendant,  moved  to  set  aside  the  verdict 
for  irregularity.  He  said  the  plaintiff  could  not  try  at  the 
circuit  so  long  as  the  order  for  a  reference  remained. 

S.  J.  Cowen^  for  the  plaintiff.  The  referees  had  lost  all  juris- 
diction over  the  cause.  {Jackson  v.  Ives,  22  Wend.  637 ;  Ex 
parte  RtUter,  3  Hill,  464 ;)  and  the  plaintiff  was  therefore  regu- 
lar in  treating  the  reference  as  a  nullity. 

By  the  Court,  Bronson,  J.  The  adjournment  on  the  plain- 
tiff's application  to  a  day  beyond  the  neict  May  term  of  the 
court  was  irregular,  and  the  referees  had  no  longer  any  power 
over  the  cause.  Nothing  but  the  consent  of  the  defendant,  or  the 
order  of  the  court,  could  authorize  them  to  proceed  further  with 
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tbe  hearing.  But  I  think  the  plaintiff  could  not  disregard  the 
order  for  a  reference,  and  proceed  to  trial  at  the  circuit,  without 
first  obtaining  the  leave  of  the  court.  On  the  death,  sickness, 
removal  or  other  disqualification  of  one  or  more  of  the  referees, 
the  usual  course  is  to  apply  for  the  appointment  of  other  per- 
sons in  their  places ;  and  if  the  court  had  been  moved  in  this 
case,  we  might  either  have  renewed  the  powers  of  the  referees, 
or  appointed  others  to  take  their  places.  It  would  not  have 
been  a  matter  of  course  to  revoke  the  order  for  a  reference,  and 
direct  a  trial  at  the  circuit.  And  should  such  an  order  be 
deemed  expedient,  it  would  then  be  proper  to  consider  on  what 
terms  it  should  be  made.  The  plaintiff  has  subjected  the  de- 
fendant to  the  trouble  and  expense  of  attending  and  producing 
evidence  before  the  referees,  and  then  by  his  own  irregularity 
in  procuring  an  adjournment  beyond  the  next  term  has  put  an 
end  to  their  powers.  He  would  probably  be  required  to  pay 
the  costs  of  the  reference.  Other  things  might  also  be  taken 
into  the  account.  The  plaintiff  has  kept  the  cause  hanging  be- 
fore the  referees  for  more  than  three  years,  and  in  the  meantime 
the  defendant's  witnesses  may  have  died,  or  removed  fi'om  the 
state.  But  it  is  enough  to  say,  that  the  plaintiff  could  not  go  on 
at  the  curcuit  without  first  obtaining  a  revocation  of  the  order 
for  a  reference. 

Motion  granted. 


Jackson  vs.  Walker. 


A  writ  of  enor  lies  upon  a  judgment  of  this  court  revendng  that  of  an  infoiior  tri- 
hanal  and  awarding  a  ventre  de  novo. 

Walker  recovered  a  judgment  against  Jackson  in  the  su- 
perior court  of  the  city  of  New- York,  and  on  a  writ  of  error 
this  court  reversed  the  judgment  and  awarded  a  venire  de  novo 
in  the  court  below. 
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S.  Sherwood^  in'  behalf  of  Walker,  moved  that  the  piaiiitiff  ia 
error  iperfect  a  judgment  of  reversal,  or  that  Walker  be  allowed 
to  do  it,  to  the  end  that  he  might  bring  a  writ  of  error  to  the 
court  for  the  correction  of  errors. 

N.  B.  Blunt,  contra,  insisted  that  the  cause  should  be  re- 
tried in  the  superior  court.  He  read  an  affidavit  that  Jackson 
expected  on  a  second  trial  to  present  other  questions  than  the  one 
on  which  the  judgment  was  reversed ;  and  insisted  that,  as  a 
venire  de  novo  was  awarded,  there  was  no  final  judgment  on 
which  a  writ  of  error  would  lie.  The  very  point  was  decided 
in  Houston  v.  Moore,  (3  Wheat.  433.) 

By  the  Court,  Bronson,  J.  The  case  of  Houston  v.  Moore 
decides,  that  when  a  venire  de  novo  is  awarded  on  the  reversal 
of  a  judgment,  there  is  no  such  ^naZ  judgment  as  will  warrant 
a  writ  of  error  under  the  26th  section  of  the  United  States  judi- 
ciary act  of  1789.  But  I  learn  from  the  chancellor  that  this 
question  was  recently  before  the  court  of  errors,  where  we  had 
reversed  the  judgment  of  an  inferior  court  and  awarded  a  venire 
de  novo ;  and  it  was  held  that  a  writ  of  error  would  lie  upon 
.  our  judgment  before  the  cause  had  been  re-tried.(a)  If  a  writ 
of  error  will  lie,  it  is  matter  of  right ;  and  it  is  of  no  conse- 
quence that  Jackson  thinks  he  can  make  a  better  case  than  the 
one  on  which  he  rested  before,  and  on  which  he  obtained  the 
reversal. 

Motion  granted. 

(a)  Tie  oaie  referred  to  is  Van  Santfooord  y.  St.  John,  {ante  p.  157.) 
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Merrill  iv.  Williams. 

A  plea  to  a  deelantnn  on  a  ju&HeeU  judgment  need  not  be  accompanied  by  an 
affidavit 

Declaration  upon  the  judgment  of  a  justice  of  the  peace. 
The  defendant  served  a  plea  of  nil  debet  without  an  affidavit 
of  merits.  The  plaintiffs  attorney  disregarded  the  plea,  and 
entered  judgment,  which 

8.  J.  CoweUs  for  the  defendant,  now  moved  to  set  aside  for 
iiDegttlanty. 

R.  W.  Peckham,  for  the  plaintiff  said  the  case  came  wifliin 
the  q>iiit  of  Ifae  act  of  1840,  and  the  rule  adopted  under  it 
(Ses8.  L.  of  1840,  j».  333,  (17;  22  Wend.  644.) 

By  the  Courts  Bronson  J.  The  statute  only  goes  to  actions 
upon  reccnds  and  written  contracts.    This  is  neither. 

Motion  granted. 


Burr  vs^  ELernan. 


Hie  statute  aboliahing  the  role  to  plead  {8u9,  L,  1840,  p,  333,  §  16)  appliei 
only  to  permmdl  aetiona^  and  in  cases  of  sore  faeia$;  but  does  not  afi^  tin 
pcaetiee  m  actioos  of  efeetment. 

• 

E.  F.  Smithy  for  the  defendant,  moved  to  set  aside  the  de&ult 
wktdi  the  ylaifltiff  had  entered,  for  irregularity.  It  was  an  ac- 
tion of  ejectment,  and  the  plaintiff  entered  the  rule  to  plead  on 
which  the  default  was  founded,  without  filing  any  affidavit  of 
the  service  of  the  declaration.    (2  R.  S.  305,  i  16.) 

EL  F.  D.  Van  Epps^  contra,  said  no  rule  to  plead  was  neces- 
sary,   (&M.I..  o/1840,p.333,  U4.) 
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Stafibrd  o.  Bacoo. 

By  the  Caurty  Bronson,  J.  The  statute  of  1840  only  abol- 
ishes the  rule  to  plead  in  personal  actions  conunenced  by  decla- 
ration, and  in  cases  of  scire  facias.  It  was  not  intended  to  reach 
the  special  provisions  relating  to  the  action  of  ejectment. 

Motion  granted* 


Stafford  vs.  Bacon. 


The  court  will  order  a  apecial  report  of  referees  to  be  sent  back,  if  the  cireamfltaiieei 
of  the  case  appear  to  require  it,  with  instmctions  to  state  the  reaaona  or  gioimdi 
on  which  any  particular  claim  of  either  party  was  allowed  or  disallowed. 

/  Lansing  ^  R.  W.  Peckham,  for  the  plaintiff,  moved  that 
the  special  report  of  the  hearing  and  evidence  made  by  the  ref- 
erees be  referred  back  to  them,  with  instructions  to  state  on 
what  particular  ground  they  allowed  the  plaintiflPs  demand. 
They  read  affidavits  showing  that  the  defendant  was  about 
moving  for  a  re-hearing,  and  that  a  statement  of  the  reasons  of 
the  referees  was  important  to  the  right  decision  of  the  cause. 

P.  Oansevoort  4*  S.  Stevetts,  for  the  defendant. 

By  the  Court,  Bronson,  J.  We  can  require  referees  to  report, 
among  other  things,  "  their  reasons  for  allowing  or  disallowing 
any  claim  of  either  party."  (2  JR.  S.  384,  §  47.)  Such  a  course 
is  not  often  necessary ;  but  in  this  case  it  may  be  important  to 
know  on  what  particular  ground  the  plaintiff's  claim  was 
allowed. 

Motion  granted. 
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The  Albany  and  West  Stockbridqe  Rail-Road   Com- 
pany vs.  Cady  and  Cady. 

In  an  action  against  two  dcfendauts  for  a  tort,  if  a  verdict  is  rendered  against  one 
of  them  which  carries  costs,  and  the  other  is  acquitted,  he  is  entitled  to  a  full  bill 
of  costs  against  the  plaintiff.    Per  Bronbon,  J. 

Where  the  defendants  appear  by  the  same  attorney,  who  performs  the  same  services 
ibr  both,  and  both  are  acquitted,  they  cannot  tax  separate  bills  of  costs,  but  are 
entitled  only  to  one  bill  and  one  judgment.    Per  Bronson,  J. 

This  rule  applies  also  where  only  one  of  the  defendants  is  acquitted,  and  the  re. 
covery  against  the  other  is  so  small  that  both  are  entitled  to  costs. 

In  Rich  case,  however,  if  the  defendants  have  pleaded  separately,  the  attorney  is 
entitled  to  be  allowed  for  two  pleas. 

This  ^as  an  action  of  debt  brought  against  the  defendants 
Elisha  and  Jonathan  Cady,  pursuant  to  Stat  1834,  p.  644,  §  12, 
for  a  wilful  injury  to  the  plaintiflfe'  rail-road.  The  defendants 
appeared  by  the  same  attorney,  and  pleaded  separately  nil  de- 
bet On  the  trial,  the  jury  found  a  verdict  against  the  defend- 
ant Elisha,  for  four  dollars,  and  acquitted  the  defendant  Jona- 
Aan.  The  plaintifis  made  a  case  and  moved  for  a  new  trial 
against  both  defendants ;  but  the  motion  was  denied. 

K.  Miller,  for  the  defendants,  moved  that  the  plaintiffs'  attor- 
ney make  up  a  record  and  insert  therein  judgments  in  favor  of 
each  of  the  defendants  for  his  costs.  He  insisted  that  each  de- 
fendant was  entitled  to  a  full  bill  of  costs.  If  the  plaintiffs' 
attorney  did  not  make  up  the  record,  he  then  asked  that  tlie 
defendants'  attorney  be  at  liberty  to  make  it  up.  He  cited  2  R, 
&  615, 616,  §16,18,23;  Canfteldv.  Gaylard,  {12  Wend,  236]) 
Griswold  v.  Sedgwick,  (3  id,  326;)  Day  v.  Han/cs,  (3  T  R. 
654) 

H.  Hogeboom,  contra. 

By  the  Court,  Bronson,  J.  The  plaintiffs  are  entitled  to 
judgment  for  treble  damages  against  the  defendant  Elisha  Cady, 
amounting  to  twelve  dollars.  {Stat  1834,  p.  544,  §  12.)  And 
the  defendants  are  entided  to  judgment  against  the  plaintiff  for 
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costs.  The  treble  damages  against  Elisha  not  being  enough  to 
give  the  plaintiffs  costs  against  him,  (2  R.  S.  616,  $  23,)  he  is 
entitled  to  costs  against  them.  {Id,  616,  §  16.)  Jonathan,  who 
was  acquitted,  is  of  course  entitled  to  costs.  {Id.  §  18.)  So  &r  as 
costs  are  concerned,  the  case  is  substantially  the  same  as  though 
both  defendants  had  been  acquitted  by  the  jury.  They  are  not 
entitled  to  tax  several  bills,  for  the  reason  that  both  recover 
costs,  and  there  have  been  no  separate  services,  except  for  the 
pleas.  Where  the  plaintiff  has  a  verdict  whi>ch  carries  easts 
against  one  defendant,  and  the  other  is  acquitted,  the  latter  is 
entitled  to  a  full  bill  of  costs  against  the  plaintiff;  and  this  is 
so  although  the  services  were  performed  alike  for  both  defend- 
ants. This  results  from  the  fact  that  the  statute  gives  costs  to 
the  defendant  acquitted,  and  prescribes  no  rule  of  apportionment 
{Canfield  v.  Gaylord,  12  Wend.  236.)  But  where  there  was 
but  one  set  of  services,  and  both  defendants  are  acquitted,  tfaey 
cannot  tax  separate  bills,  and  so  recover  double  costs.  And  the 
rule  is  the  same,  I  think,  where,  although  there  is  a  verdict 
against  one  defendant,  the  case  is  such  that  both  recover  costs. 
The  motion  for  two  judgments(a)  and  separate  bills  of  costs  for 
each  defendant  must  therefore  be  denied.  They  can  only  tax 
one  bill.  But  they  may  insert  in  that  a  charge  for  two  pleas, 
because  the  action  was  for  a  tort,  and  they  pleaded  separately. 

The  attorney  for  the  plaintiffs  must  make  up  the  record  in 
pursuance  of  these  suggestions  within  ten  days  after  the  costs 
shall  be  taxed ;  and  in  default  of  his  doing  so,  the  attorney  for 
the  defendants  may  make  up  the  record. 

Ordered  accordingly.(i) 

(a)  See  Wehb  y.  BtOggr  §-  Bulger,  (4  HiU,  588.) 

(h)  See  Tentnroeek  and  wife  v.  Paige  and  Finehj  (pott,  p,  267.) 
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Tenbroeck  and  wife  vs.  Paige  and  Finch. 

In  Ml  MikfD.  against  two  for  a  tott  who  tevet  in  pleading  and  aot  by  different 
attsnoya  and  counael,  if  both  defendants  be  acquitted,  their  attoineyi  am  each 
ofitled  to  a  All]  bUl  of  costs  against  the  plainti^  so  far  as  the  services  were 
separate  and  distinct 

Otherwise,  however,  as  to  witnesses*  fees,  if  the  witnesses  for  both  parties  were  the 


As  there  can  be  bat  one  judgnent  in  the  suit,  there  shoold  be  no  allowance  for 
mon  than  one  record ;  and  so  in  respect  to  the  other  incidental  charges  lor 
perfecting  judgment  and  issuing  execution. 

In  cases  of  this  kind  the  costs  of  both  defendants  must  be  taxed  at  the  same  time, 
so  tiiat  the  diarges  in  the  two  bills  may  be  properly  adjusied. 

Motion  by  plaintifis  for  the  re-taxation  of  costs.  The  action 
VBS  assault  and  battery,  and  the  plaintiffs  were  nonsuited  on  the 
iiial.  The  defendants  appeared  by  different  attorneys — ^the 
ttttomeys  not  being  partners  nor  in  any  way  connected  in  busi- 
ness--and  pleaded  separately ;  and  on  the  trial  different  coun- 
bA  appeared  for  each  defendant.  The  questions  were,  however, 
the  same  in  relation  to  both  defendants.  Each  defendant  taxed 
a  separate  bill  of  costs  in  the  same  manner  as  though  he  had 
been  a  sole  defendant,  except  as  to  the  judgment  record,  filing 
&c. ;  and  one  judgment  was  perfected  against  the  plaintiff  for 
the  aggregate  of  the  two  bills  of  costs. 

D,  Btsrwell,  for  the  plaintiffs,  moved  for  a  re-taxation  of  the 
costs.  He  cited  2  R.  S.  616,  §  16,  18;  Griswold  v.  Sedg- 
mck,  (3  Wend,  326.) 

ilf.  T.  Reynolds^  for  the  aefendants. 

By  the  Courts  Bronson,  J.  This  is  a  case  where  two  de- 
fendants, sued  jointly  for  a  tort,  have,  without  any  improper 
IBotiye,  appeared  and  defended  by  different  attorneys  and  coun- 
sel. Eacii  defendant  has  pleaded  separately,  and,  as  to  most 
things,  has  incurrred  the  same  expense  as  though  he  had  been 
a  3ole  defendant    I  see  no  reason  why  each  should  not  have  a 
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full  bill  of  costs,  SO  far  as  the  services  were  separate  and  dis- 
tinct ( Oambrell  v.  Earl  of  FcUnwuth,  6  AdoL  4*  Ellis^  403.) 
This  will  include  the  retaining  fee  of  attorney  and  counsel,  the 
pleadings,  and  most  of  the  other  charges  down  to  the  trial .  It  will 
include  also  brief  and  attorney  and  coimsel  fee  on  trial  for  each 
defendant.  I  had  some  doubt  about  more  than  one  counsel  fee ; 
but  my  brethren  think  it  should  be  allowed.  When  we  come 
to  those  services  and  expenses  which  were  rendered  or  incurred 
alike  for  both  defendants,  there  should  be  but  one  taxation. 
Here  the  questions  to  be  tried,  and  the  witnesses,  were  the  same 
as  to  both  defendants ;  and  there  should  be  but  one  taxation  of 
witnesses'  fees.  And  as  there  can  be  but  one  judgment,  there 
should  be  no  allowance  for  more  than  one  record  and  the  other 
incidental  charges  in  perfecting  the  judgment  and  issuing  exe- 
cution.(a)  In  cases  of  this  kind,  although  the  defendants  may 
have  separate  bills,  the  costs  of  all  must  be  taxed  at  the  same 
time.  {Smith  v.  Campbell,  4  Moore  ^  Payne,  469 ;  6  Bing. 
637,  S.  C)  This  is  the  only  way  in  which  the  charges  can  be 
properly  adjusted.  There  must  be  a  re-taxation  on  the  princi- 
ples which  have  been  mentioned. 

Motion  granted.(6) 

(a)  See  Wehb  y.  Bulger  j-  Bulger,  (4  HiU,  588.) 

(b)  See  The  Albany  and  Weet  Stockbridge  RaiLRoad  Company  y.  Cady  and 
Cody,  {ante,  p,  965.) 


Anonymous. 

In  an  action  against  three  for  a  tort,  the  declaration  contained  two  coonta,  to  which 
respectiyely  the  defendants  each  pleaded  seyen  pleas,  and  at  the  trial  the  plain, 
tiff  was  nonsuited.  Held,  that  the  defendants*  attorney  was  entitled  to  ehaige 
in  his  bill  of  costs  for  six  pleas,  i.  e.  two  for  each  defendant. 

In  grencral,  where  a  party  moyitifr  for  re.taxation  claims  eoeU  of  the  motion  in  his 
notice,  he  will  be  compelled  to  pay  costs,  though  a  rctazation  be  ordered. 

Re-tax  AT  ion  of  costs.   This  was  an  action  of  trespass  brought 
against  three  defendants,  and  the  plaintiff  was  nonsuited  on  the 


ALBANY,  DECEMBER,  1843.  269 

Anonymous. 

trial.  There  were  two  counts  in  the  declaration.  The  defend- 
ants appeared  by  the  same  attorney,  but  pleaded  separately,  and 
each  defendant  pleaded  seven  pleas,  some  to  one  count  and  some 
to  the  other;  and  all  the  pleas,  twenty-one  in  number,  were  al- 
lowed by  the  taxing  oflBcer. 

E,  A.  Doolittle^  for  the  plaintiflf,  now  moved  for  a  re-taxation, 
insisting  that  only  one  plea  was  taxable.    {8taL  1840,  p.  328.) 

S,  X  CoweUj  contra.  Perhaps  the  taxing  officer  had  no  right 
to  allow  for  more  than  six  pleas  in  all.  But  the  plaintiff  has 
given  notice  that  he  will  ask  costs  against  us,  and  therefore, 
whether  the  officer  was  right  or  wrong,  we  are  entitled  to  the 
costs  of  opposing  the  motion. 

By  the  Court,  Bronson,  J.  In  actions  for  torts  it  is  some- 
times very  proper  for  the  defendants  to  plead  separately,  al- 
though they  appear  by  the  same  attorney ;  and  there  are  some 
defences  which  cannot  be  pleaded  to  the  whole  declaration,  but 
only  to  a  single  count.  Under  the  act  of  1840  there  can  be  no 
allowance  for  more  than  one  plea  or  answer  to  the  same  previ- 
ous pleading.  But  that  does  not  touch  the  case  of  one  plea  to 
one  count,  and  another  plea  to  another  count.  Each  of  these 
defendants  might  charge  for  two  pleas,  making  six  in  all.(a) 
The  remaining  fifteen  were  improperly  allowed,  and  must  be 
struck  out  of  the  bill.  But  the  plaintiff  must  pay  the  costs  of 
opposing  the  motion,  because  he  improperly  asked  costs  in  his 
notice,  and  would  have  taken  a  rule  for  costs  of  course  if  the 
defendants  had  not  appeared  to  oppose  it{b) 

Ordered  accordingly. 

(a)  See  The  Albany  and  Wett  Stockbridge  RaiURoad  Company  y.  Cady  and 
€ady,  (ante,  p,  265 ;)  Tenbroeek  and  wife  y.  Paige  and  Finch,  {ante,  p.  267.) 

(6)  The  same  doctrine  is  applicable,  it  leems,  to  motions  to  change  yenua  (See 
4HiU,70,fiote.) 
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ASGUED  AND  DETERMINED 
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OF  THE 

STATE    OF    NEW-YORK, 

IN  JANUARY  TERM,  18M. 


Adams  vs.  Beach  and  Start. 

Itt.tti  action  by  one  olaimingr  the  right  to  take  toll  under  an  act  of  the  lcgitiat«irs, 
the  defendant  may  nhow  that  the  franchise  has  been  repealed  or  snrrenderedf  or 
that  it  has  expired  by  its  own  limitation ;  but  not  that  the  plaintiff  has  forfeited  it 

A  legislative  act,  after  acknowledging  the  state  to  be  indebted  to  an  individual  on 
account  of  moneys  advanced  by  him  in  building  a  public  bridge,  directed  the 
sum  to  be  ascertained  and  reported,  together  with  interest,  and  then  granted 
him  the  privilege  of  taking  toll  at  the  bridge  until  he  should  thus  be  reimbursed 
the  amount ;  at  the  same  time  requiring  him  to  make  annual  returns  of  the  toll 
he  received.  Held,  that  the  franchise  did  not  expire  on  his  being  reimbursed 
the  amount  reported,  but  that  he  was  entitled  to  the  interest  accruing  subse- 
qoently,  though  the  act  was  silent  in  relation  to  it. 

BwomaoN,  J.  dissented,  holding  that,  as  the  act  did  not  provide  for  subsequent  in. 
terest,  no  right  to  it  existed,  and  that  the  franchise  expired  on  the  amount  re. 
ported  being  reimbursed  by  the  toll. 

A  gate  erected  by  an  individual  across  a  highway,  under  an  act  of  the  legislature 
authorizing  him  to  take  toll  for  a  limited  period,  becomes  a  public  nuisance  alter 
dM  ft«nehife  has  elpired,  which  any  one  may  abate.    8embU, 

Tholigfa  tke  plaintiff  in  a  justice's  dOart  give  evidenea  of  tiUe  to  lands,  the  justice 
is  not  bound  to  dismiss  the  cause  unless  such  titie  be  disputed  by  the  defendant 

[2711 
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Error  to  the  Onondaga  C.  P.  Beach  and  Start  sued  Adams 
before  a  justice,  and  declared  in  trespass  for  tearing  down  a  toll- 
gate.  On  the  trial  it  was  proved  that  in  July,  1842,  the  defend- 
ant was  passing  with  his  team,  the  gate  being  shut,  and  the 
keeper  refused  to  open  it  without  receiving  toll.  The  defendant 
thereupon  opened  the  gate  himself,  tore  it  down,  and  passed  on 
with  his  team.  It  was  a  gate  at  the  bridge  mentioned  in  the 
act  of  March  17th,  1825,  entitled  "An  act  to  authorize  James 
L.  Voorhees  to  receive  toll  for  passing  a  bridge  across  the  Sen- 
eca river,  in  the  county  of  Onondaga."  {Stat.  1826,  p,  54.) 
The  defence  was,  that  the  right  to  keep  up  the  gate  and  take 
toll  had  ceased  by  the  payment  of  the  sum  provided  for  by 
the  act.  By  the  3d  section  of  the  act,  commissioners  were 
appointed  to  ascertain  and  certify  the  amount  paid  by  Voor- 
hees for  the  erection  of  the  bridge,  and  for  the  right  of  the 
Westmoreland  and  Sodus  Bay  Turnpike  Company  thereto,  with 
interest,  and  file  their  certificate  within  six  months.  And  Voor- 
hees was  authorized  to  erect  a  toll-gate  at  or  near  the  bridge, 
and  to  take  certain  toll  for  the  use  of  the  bridge.  (§  1.)  But  the  act 
was  not  to  continue  in  force  after  the  owner  of  the  bridge  had 
received  for  toll  such  simi  as  the  said  J.  L.  V.  had  "paid  for 
erecting  said  bridge,  and  for  the  right  of  the  turnpike  company 
thereto,  (over  and  above  the  repairs  necessary  to  be  made,  and 
actually  made  from  time  to  time,  and  over  and  above  the  sum 
of  fifty  dollars  per  annum  for  collecting  toll,)  which  sum,  so 
paid  by  said  J.  L.  V.  for  the  erection  of  the  said  bridge,  and  for 
the  right  of  the  turnpike  company  thereto,"  was  to  be  ascertained 
by  the  commissioners.  (§  2.)  The  commissioners  filed  their  cer- 
tificate on  the  16th  of  September,  1825,  fixing  the  siun  at 
$782,03.  The  amounts  collected  for  toll,  and  paid  for  repairs, 
together  with  the  annual  allowance  for  collecting  the  toll,  were 
ascertained  pursuant  to  the  the  fourth  section  of  the  act  If 
Voorhees  was  not  entitled  to  interest  on  the  sum  fixed  by  the 
commissioners,  the  right  to  take  toll  had  ceased  nearly  two 
years  before  the  gate  was  torn  down ;  but  if  he  was  entitled  to 
interest,  then  the  right  to  take  toll  still  continued.    Vooriiees 
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conveyed  all  his  interest  in  the  bridge  and  the  adjoining  premises 
to  the  plaintiffs,  in  January,  1842,  by  quit-claim  deed,  for  the 
consideration  of  $100 ;  and  the  plaintiffs  produced  the  deed  in 
evidence  on  the  trial.  Verdict  and  judgment  for  the  plaintiffs. 
The  judgment  was  afllrmed  on  certiorari  by  the  C.  P. ;  where- 
upon the  defendant  brought  error  to  this  court. 

/.  if,  Laicrence,  for  the  plaintiff  in  error. 

Parker  4*  Brosnan^  for  the  defendants  in  error. 

Nelson,  Ch.  J.  Although  the  defendant  could  not  be  per- 
mitted to  set  up,  in  this  collateral  way,  a  forfeiture  of  the  fran- 
chise by  neglect  to  repair^  or  upon  any  other  like  ground,  yet 
I  am  inclined  to  think  it  was  competent  for  him  to  show  that 
the  grant  had  expired  by  its  own  limitation.  He  might  set  up 
that  it  liad  been  repealed  or  surrendered ;  and  why  not  al- 
low him  to  show  a  termination  by  lapse  of  time  ?  Such  an 
opinion  was  expressed  in  The  People  v.  TTie  Manhattan 
Company^  (9  Wend.  382,)  and  it  appears  to  me  to  be  well 
ibxmded. 

Then  did  the  defendant  make  out  the  fact  that  the  franchise  had 

expired  ?     This  depends  upon  the  question,  whether  the  plaintiffs 

below  had  been  reimbursed  for  their  expenses  in  building  the 

bridge  &c.,  to  the  extent  contemplated  by  the  act  of  1825.     The 

privilege  was  to  continue  until  the  owners  had  received  the 

amount  paid  for  erecting  the  bridge  and  for  the  right  of  the 

turnpike  company^  over  and  above  necessary  repairs^  and  fifty 

dollars  per  annum  for  collecting  the  toll,     {Sess,  Laws  of 

1825,  p.  64,  §  2.)    The  sum  originally  paid  for  the  bridge  and 

for  the  right  of  the  turnpike  company,  was  to  be  ascertained 

by  certain  commissioners,    who    were  to  certify  the    same, 

vnth  interest,   and    file  their  certificate  within  six  months 

h  is   true,  the  interest  here  referred  to  is  that  which  ac- 
c/^^^  before  the  report  of  the  commissioners ;  but  the  provision 
VoP.   ^  35 
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proves  that  the  legislature  contemplated  the  allowance  of  in- 
terest on  these  outlays. 

An  argument  against  the  allowance  of  interest  was  drawn  by 
counsel  from  the  language  of  the  fourth  section,  which  requires 
an  aflBdavit  to  be  made  and  filed  in  each  year  by  the  owners 
of  the  bridge,  stating  the  true  amount  of  toll  received  &c., 
"  until  this  shall  amount  to  the  sum  reported  and  certified  by 
the  commissioners,"  dec.  I  cannot  believe,  however,  that  this 
mere  reference  to  the  amount  found  due  by  the  commissioners 
for  actual  expenditure,  was  intended  to  exclude  the  incidental 
right  of  the  owners  to  interest  on  the  annual  balances  unpaid  by 
the  application  of  the  nett  toll.  It  appears  to  me  that,  to  give  the 
section  the  construction  contended  for,  would  be  placing  too 
much  stress  upon  mere  words,  without  sufficiently  regarding 
the  substance  and  meaning  of  the  arrangement.  The  amount 
of  $782,03,  reported  by  the  commissioners,  was  money  advanced 
by  the  plaintiffs  below,  or  those  under  whom  they  claim,  for 
the  benefit  of  the  public,  and  was  acknowledged  by  the  legisla- 
ture as  a  debt  or  demand  justly  due  at  the  time  the  act  was  passed. 
Under  a  provision  for  the  payment  of  a  debt  of  this  nature,  at  a 
future  day,  by  instalments,  it  seems  to  me  the  right  to  interest 
follows  of  course,  unless  specially  excluded.  The  returns  to  be 
made  by  the  owners  pursuant  to  the  fourth  section  of  the  act, 
of  the  amount  of  toll  and  of  expenditure  for  repairs,  furnish 
the  means  for  striking  a  balance  once  in  each  year,  and  of  fix- 
ing the  amount  remaining  due  and  unpaid.  The  interest  on 
these  balances  should,  I  think,  be  allowed. 

It  was  contended  that  the  justice  should  have  dismissed  the 
suit,  on  the  groimd  that  the  title  to  land  was  in  question  upon 
the  plaintiflS*  own  showing;  they  having  given  in  evidence  a 
conveyance  of  the  bridge  and  adjoining  premises,  from  Toor- 
hees,  to  whom  the  franchise  was  granted.  The  statute  pro- 
vides that,  if  it  shall  appear  on  the  trial,  from  the  plaintiflT's  own 
showing,  that  the  title  to  lands  is  in  question,  which  title  shcUl 
be  disputed  by  the  defpndant,  the  jiistice  shall  dismiss  the 
cause^  ^c.  (2  R.  S.  168,  §  63.)  The  answer  to  the  objection 
taken  therefore  is,  that  the  title  to  the  land  was  not  in  any  man- 
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ner  disputed  by  the  defendant  on  the  trial,  so  far  as  we  can  as- 
certain from  the  record.(a) 

I  think  the  decision  of  the  common  pleas  was  right,  and  that 
their  judgment  ought  to  be  affirmed. 

CowEN,  J.,  concurred. 

Bronson,  J.  If  the  right  of  Yoorhees  and  his  assigns  to 
take  toll  had  ceased  before  the  alleged  trespass,  the  gate 
^vhich  the  plaintiffi  kept  up  across  the  public  highway  was  a 
nuisance,  which  the  defendant  might  abate  without  subjecting 
*umself  to  an  action.  This  is  jiot  denied ;  and  the  only  ques- 
tion is,  whether  the  plaintiflFs  are  entitled  to  interest,  as  well  as 
*e  principal  sum  ascertained  by  the  commissioners.  The  prin- 
^Jpal  sum  had  been  collected  nearly  two  years  before  the  gate 
^^'^  torn  down ;  but  if  the  claim  to  interest  can  be  maintained, 
^  plaintiffs  have  not  yet  been  fully  paid,  and  the  right  to  take 
*oll  still  continues. 

It  may  be  gathered  from  the  statute  that  the  bridge  had  been 

erected  by  Toorhees  before  the  law  was  passed,  and  that  he 

had  also  purchased  the  right  of  the  Westmoreland  and  Sodus 

^7  Turnpike  Company  to  the  bridge.    What  that  right  was 

«oes  Hot  appear.     But  it  is  not  alleged  that  there  was  any  right 

^^   ^oorhees,  or  in  any  one  else,  to  demand  toll  before  this 

^^te  -was  passed.     Still  it  seems  to  have  been  understood  that 

.  *^^hees  had  rendered  a  valuable  service  to  the  public  in  erect- 

^  the  bridge,  and  purchasing  the  riglits  of  the  turnpike  com- 

y  ;    and  the  legislature  granted  to  him  the  franchise  of  de- 

r^^ding  toll,  until  he  should  be  reimbursed  the  sum  which  he 

^    ^Hus  expended.     The  words  limiting  the  duration  of  the 

*^^  Ckje,  "that  this  act  shall  not  continue  in  force  after  the 

^/^^^^  or  owners  of  said  bridge  shall  receive  as  toll  for  crossing 

^^Une,  such  sum  as  the  said  James  L.  Voorhees  has  paid  for 

^^^g  said  bridge,  and  for  tfie  right  of  the  Westmoreland  and 


(a)  See  Koon  v.  Maxuxan,  {atiUt  p.  44.) 
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Sodus  Bay  turnpike  company  thereto,"  (over  and  above  repairs 
and  expenses  of  collection ;)  ^^  which  sum,  so  paid  by  the  said 
James  L.  Voorhees  for  the  erection  of  the  said  bridge,  and  for 
the  right  of  the"  turnpike  company,  "  shall  be  ascertained  by 
commissioners  &c."  (§  2.)  The  next  section  names  the  commis- 
sioners, who  were  to  ascertain  and  certify  "  as  well  the  amount 
paid  by  said  James  L.  Voorhees  for  the  erection  of  said 
bridge,  as  for  the  right"  of  the  turnpike  company  thereto,  "  with 
interest."  That  sum  the  commissioners  settled  at  $782,03,  and 
filed  their  certificate  in  September,  1825.  If  the  grant  to  Voor- 
hees was  not  wholly  gratuitous — ^if  it  was  right  that  he  should 
be  reimbursed  the  money  which  he  had  expended — ^it  would 
seem  to  be  equally  proper  that  he  should  have  interest  on  the 
amount  which  should  from  time  to  time  remain  unpaid.  But 
while  the  legislature  was  careful  to  say  that  the  commissioners 
should  allow  interest  in  ascertaining  the  sum  to  be  certified, 
they  seem  to  have  been  equally  careful  not  to  say  any  thing 
about  interest  on  the  sum  to  be  thus  ascertained  by  the  commis- 
sioners. The  right  to  take  toll  was  not  to  continue  after  the 
owner  had  received  "  such  sum  as  the  said  James  L.  Voorhees 
has  paid  f'  and  the  commissioners  were  to  ascertain  ^^  the 
amount  paid  by  said  James  L.  Voorhees."  I  do  not  see  hew 
interest  can  be  allowed  on  the  principal  sum.  It  was  for  the 
legislature  in  granting  the  franchise  to  determine  how  large 
they  would  make  it ;  and  as  they  have  not  pro^dded  for  interest, 
I  think  the  claim  to  it  cannot  be  maintained.  If  the  provision 
had  been  that  toll  might  be  taken  until  Voorhees  should  be 
indemnified,  then,  perhaps,  interest  might  be  allowed ;  but  the 
act  is  not  open  to  any  such  equitable  construction. 

The  charters  of  many  of  our  turnpike  and  bridge  corpora- 
tions provide,  that  the  franchise  sliall  continue  until  the  princi- 
pal sum  to  be  expended  shall  be  repaid,  with  interest,  at  a  cer- 
tain rate  per  cent.  If  the  same  thing  had  been  intended  in  this 
case,  it  is  but  reasonable  to  suppose  that  similar  language  would 
have  been  employed. 

We  are  referred  to  cases  where  interest  has  been  allowed  be- 
tween party  and  party  for  money  paid,  and  the  like.    But  they 
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do  not  appear  to  be  applicable  to  this  case.  We  'are  not  here 
dealing-  with  equities  as  between  party  and  party,  but  with  a 
log-isslative  grant;  and  the  question  is,  how  much  has  been 
granted.  If  Voorhees  or  his  assigns  have  not  got  so  much  as 
^ey  ought  in  justice  to  have,  they  must,  I  think,  apply  to  the 
legislature  for  a  larger  franchise.  We  have  nothing  to  do  with 
^«  supposed  equity  of  the  claim. 

I    think  the  judgment  is  erroneous  and  that  it  should  be 

Judgment  affirmed. 


Hill  vs.  Stocking. 

rfc  ^    wince  2  R.  S.  529,  §  41,  an  avowry  that  the  goods  were  taken  by  way  of 
for  rent  need  not  ict  forth  the  landlord's  title  in  detail,  nor  name  any 
certain  as  the  tenant,  it  must  show  all  the  essential  facts  giving  the  right 
ain. 

fc  avowry  was  that  the  goods  were  taken  by  way  of  di«tres8  for  rent  due 
ae  W.  who  occupied  as  tenant  in  virtue  of  a  certain  demise  &c.,  without 
^^  that  the  tenancy  was  under  the  defendant,  or  any  other  person  from 
"**■■  ^e  derived  title  ;  held,  insufficient,  inasmuch  as  it  did  not  show  that  the 
^^  ^  «^nt  was  landlord. 

^^^lier,  that  though  the  plaintiff  pleaded  over,  thus  assuming  that  the  relation 

^^  ^  lord  and  tenant  was  sufficiently  set  forth,  and  the  defendant  obtained  a 

,  *'^^t.  and  judgment,  the  defect  in  the  avowry  was  fatal  on  error. 

^*^^;^nding  the  provision  in  2  R,  S.  424,  §  7,  suhd.  9,  the  omission  of  a  sub. 

^*^.l  averment,  essential  to  the  action  or  defence,  is  fatal  after  verdict ;  that 

^  ^>^   the  statute  being  a  mere  recognition  of  the  common  law  rule. 


^         ^'^'"•ry  setting  up  a  distress  on  parcel  of  the  demised  premises  must  show  the 
^   ^^^ttsential  to  the  landlord's  right  to  distrain  with  as  much  certainty  as  an 
•l*^j  ^.^  relating  to  the  tokoU. 

.^^       *^*^wion  of  the  requisite  averments  cannot  be  aided  by  setting  forth  the  distress 
It  i^   '"'^^»xt  and  affidavit. 

^^^    :iiece8sary  to  set  forth  the  warrant  and  affidavit  in  the  avowry,  but  a  gen^ 


In  ^.^       ^•'^■crmcnt  of  the  distress  is  sufficient.    Per  Cowen,  J. 
^;^j^   _^  ^"V-  in,  a  verdict  in  favor  of  the  defendant  both  on  the  plea  of  non  cepit  and 


tl^      T^    «awirry  for  rent,  is  erroneous.     If  the  avowry  is  sustained,  the  verdict  on 
H^j^  '^^^e  of  non  cepit  should  be  for  the  plaintiff. 

^^^^^«%  on  enor,  cannot  notice  the  minutes  of  the  verdict  kept  by  the  clerk  of 
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the  court  below,  though  brought  up  by  certiorari  on  an  allegation  of  duninntion, 
but  is  confined  to  the  verdict  ai  stated  in  the  record. 

In  reviewing  a  judgment  upon  writ  of  error,  the  court  looks  only  to  the  judgment 
roll  proper,  unless  there  be  some  error  in  fact  such  as  is  triable  by  a  jury,  or 
unless  there  bo  a  bill  of  exceptions.     Per  Cowen,  J. 

Where  a  leane  for  years  contained  a  clause  providing  that  the  landlord  might  dis- 
train or  sue  for  the  rent  if  it  remained  unpaid  for  twenty  dayt  next  after  the 
days  of  payment  specified,  and  no  words  were  added  negating  his  right  to  do  ao 
before  ;  held,  that  the  clause  was  nugatory,  and  that  the  landlord  might  distrain 
immediately  after  the  rent  fell  due. 

In  an  avowry  for  rent,  if  the  defendant  set  forth  the  name  of  the  person  claimed  to 
be  tenant,  instead  of  availing  himself  of  the  statute  in  this  particular,  he  will  be 
bound  to  prove  the  allegation  as  laid.     Per  Cowen,  J. 

If  the  plea  to  such  an  avowry  be  that  the  tenancy  of  the  person  named  had 
ceased,  by  assignment  d&c.,  before  the  time  for  which  the  rent  accrued,  and  is- 
sue  be  joined  thereon,  the  plaintiff  has  a  right  to  prove  the  aUegation, 
though,  independent  of  the  state  of  the  pleadings,  and  upon  the  merits  aa  dis- 
closed by  the  evidence,  the  allegation  appears  to  be  immaterial. 

The  court  cannot,  upon  writ  of  error,  amend  the  pleadings  on  which  the  canse  was 
tried  in  the  court  below,  so  as  to  change  the  issue  ;  nor  can  such  amendment  be 
allowed  for  the  purpose  of  supplying  defects  not  cured  by  verdict 

The  propriety  of  amendments  allowed  by  the  court  below  cannot  in  general  be 
enquired  into  on  error.    Per  Cowen,  J. 

On  reversing  a  judgment  of  the  common  pleas  for  defects  m  the  pleadinga,  thia 
court  may  cither  award  a  venire  de  novo  peremptorily,  or  conditionally,  i.  e.,  by 
giving  leave  to  issue  one  if  the  common  pleas  allow  the  pleadings  to  be  amended 
on  specified  terms. 

Error  to  the  Erie  common  pleas,  where  Milo  W.  Hill 
brought  replevin  against  Sarah  B.  Stocking,  for  taking  &c. 
certain  goods  consisting  of  drugs,  medicines  and  other  ar- 
ticles; alleging  the  taking  to  have  been  on  the  11th  of  April, 
1842,  from  a  store,  to  wit,  No.  113  Main-street,  Buffalo.  The 
defendant  pleaded  non  cepit,  and  interposed  three  avowries^  set- 
ting up  that  the  taking  was  by  way  of  distress  for  rent. 

l^he  first  avowry  was  substantially  as  follows  :  And  the  said 
defendant  well  avows  the  taking  &c.,  in  the  said  store,  to  wit, 
No.  113  Main-street,  Buffalo,  because  she  says,  that  one  Na- 
thaniel Wilgus,  for  a  long  time,  to  wit,  for  the  space  of  eight 
years  next  before  and  ending  on  the  first  day  of  April,  1842, 
held  and  enjoyed  the  said  store  &c.,  under  a  certain  demise 
before  then  made,  at  a  certain  yearly  rent,  to  wit,  the  yearly 
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rent  of  three  hundred  dollars,  payable  quarterly  &c,,  and  the 
said  Nathaniel  Wilgus  continued  and  was  in  possession  of  the 
said  store  &c,  from  the  said  first  day  of  April,  1842,  until  and 
at  the  said  time  when  &c.,  and  because  the  sum  of  seventy-five 
dollars  of  the  rent  aforesaid,  being  the  rent  of  one  quarter  end- 
ing on  the  first  day  of  April  last  aforesaid  6cc.  was  due  and 
unpaid  to  the  said  defendant  at  the  said  time  when  &c.,  she 
did  &c. — averring  the  making  of  a  warrant  of  distress  by  her, 
together  with  an  aflidavit  specifying  that  seventy-five  dollars 
was  due  her  firom  Wilgus  for  one  quarter's  rent  of  the  said  store 
&c.,  and  that  the  warrant  was  delivered  to  a  constable,  who 
made  the  distress  within  six  months  after  the  termination  of  the 
said  demise,  to  wit,  on  the  11th  of  April,  1842. 

The  second  avowry  stated  that  "  Wilgus  or  some  person 
claiming  under  him^^  held  and  enjoyed  the  said  store  &c.,  and 
continued  and  was  in  possession  thereof  &c. ;  but  in  other  re- 
spects it  was  the  same  as  the  first  avowry. 

The  third  avowry  was  in  substance  as  follows  :  And  the  said 
defendant  further  well  avows  the  taking  <fcc.,  because  she  says 
that  the  place  where  the  said  goods  and  chattels  were  so  tciken 
was  parcel  of  certain  premises  for  which  there  was  then  and 
there  the  sum  of  seventy-five  dollars  of  rent  due  to  the  said  de- 
fendant, to  wit,  one  quarter's  rent  accruing  from  the  first  day  of 
January,  1 842,  to  the  first  day  of  April  of  the  same  year,  which 
said  rent  remaining  due  and  unpaid  at  the  said  time  when  <&^., 
she  the  defendant  did  then  and  there  <kc. — setting  out  the  war- 
rant of  distress,  and  the  proceedings  thereon,  as  in  the  first  and 
second  avowries. 

To  the  first  and  second  avowries  respectively  the  plaintiff 
pleaded,  1.  That  Wilgus  did  not  hold  and  enjoy  the  said  store 
&c.  as  tenant  to  the  defendant,  under  the  said  supposed  demise 
thereof  mentioned,  in  manner  and  form  <fcc.  2.  That  no  part 
of  the  rent  mentioned  was  in  arrear  from  Wilgus  to  the  defend- 
ant, in  manner  and  form  <kc.  3.  That  Wilgus  did  not  continue 
to  hold  and  was  not  in  possession  of  the  said  store  &c.,  from 
the  said  first  day  of  April)  1842,  until  and  at  the  said  time  when 
&c.,  in  manner  and  form  d^c.    4.  That  protesting  &c.,  after 


280  CASES  IN  THE  SUPREME  COURT. 

HiU  o.  Stocking. 

the  making  of  the  demise  mentioned  &c.,  and  after  Wilgus  had 
entered  under  it  and  held  possession  of  the  store  &c.  as  tenant 
of  the  defendant  from  thence  until  the  6th  day  of  February, 
1836,  he,  the  said  Wilgus,  then  and  there,  to  wit,  on  the  6th 
day  of  February  aforesaid,  assigned  all  his  right  and  interest  in 
the  store  <kc.  to  one  Orange  H.  Dibble,  with  the  consent  and 
approbation  of  the  defendant,  and  that  said  Dibble  thereupon 
took  and  held  the  possession  of  the  store  &c.  for  the  residue  of 
the  unexpired  term,  during  all  which  time  he  was  recognized, 
accepted  ice.  by  the  defendant  as  her  tenant,  she  receiving  rent 
from  him  &c. ;  whereby  Wilgus  became  released  and  discharged 
from  all  obligation  as  tenant  to  the  defendant.  5.  That  protest- 
ing &c.,  before  the  making  of  the  demise  to  Wilgus,  one  Joseph 
Stocking  was  seized  in  fee  of  the  store  &c.,  and,  on  the  1st  of  April, 
1834,  leased  the  same  to  Wilgus  for  eight  years,  at  the  yearly 
rent  of  $300,  payable  quarterly,  being  the  same  demise  men- 
tioned in  tlie  first  and  second  avowries ;  that  Wilgus  went  into 
possession  and  held  the  store  &c.,  as  tenant  thereof  under  the 
demise,  until  the  7th  day  of  February,  1836  ;  that  said  Stock- 
ing died  on  or  about  the  4th  of  September,  1835,  leaving  heirs, 
viz.,  Thomas  R.  Stocking  and  two  others,  to  whom  the  store 
&c.  descended  as  tenants  in  common ;  that  on  the  •6th  day  of 
February,  1836,  Wilgus  assigned  all  his  right  and  interest  in 
the  store  Sec.  to  Orange  H.  Dibble,  with  the  written  consent  and 
approbation  of  the  said  Thomas  R.  Stocking,  for  himself  and 
the  other  heirs ;  that  Dibble  thereupon  took  and  held  the  pos- 
session of  the  store  &c.,  for  the  residue  of  the  unexpired  term, 
during  all  which  time  he  was  recognized,  accepted  ice.  as  ten- 
ant under  the  demise,  not  only  by  the  heirs,  but  by  the  defend- 
ant also,  she  receiving  rent  from  him  ice. ;  and  that  thereby 
Wilgus  became  released  and  discharged  from  all  obligation  as 
tenant  under  the  demise.  The  first,  second  and  third  pleas 
concluded  to  the  country,  and  the  fourth  and  fifth,  with  a 
verification. 

To  the  third  avovrry  the  plaintiff  demurred,  assigning  the 
causes  specially.  The  defendant  joined  in  demurrer,  and  the 
court  below  gave  judgment  upon  it  in  his  &yor. 
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The  defendant  replied  to  ihe  fourth  pleas  respectively,  taking 
issue  upon  all  the  matters  therein  stated,  except  the  alleged 
assignment  to  Dibble. 

To  the  fifth  plecis  respectively,  the  defendant  replied,  denying 
that  Wilgus  was  released  and  discharged  from  his  obligations 
as  tenant  under  the  demise  (S&c.,  but  leaving  the  other  matters 
stated  unanswered. 

On  the  trial  of  the  issues  of  fact,  it  appeared,  among  other 
things,  that  in  January,  1834,  Joseph  Stocking,  being  owner  in 
fee  of  the  store  <fcc.,  executed  a  lease  thereof  to  Nathaniel  Wil- 
gus, for  eight  years,  ending  on  the  1st  of  April,  1842,  at  an 
annual  rent  of  $300,  payable  quarterly,  and  that  the  lease  con- 
tained the  following  clause :  "  Provided  that  if  it  shall  so  hap- 
pen that  the  rent  above  reserved,  or  any  part  thereof,  shall  be 
behind  and  unpaid  for  the  space  of  twenty  days  next  after  the 
days  of  payment  aforesaid,  that  then  and  in  every  such  case, 
and  at  any  time  thereafter,  it  shall  and  may  be  lawful  to  and  for 
the  said  Joseph  Stocking,  his  heirs  &c.,  either  to  prosecute  for 
the  recovery  of  the  same,  or  in  person  or  by  his  or  their  agent, 
bailiff  &c.,  to  enter  and  then  and  there  to  distrain."  It  further 
appeared  that  one  quarter's  rent  fell  due  on  the  first  day  of 
April,  1842,  for  which  the  defendant  distrained  the  goods  and 
chattels  in  question  on  the  11th  of  the  same  month,  they  being 
then  in  the  store.  It  also  appeared  that  the  defendant  was  the 
widow  of  Joseph  Stocking,  the  lessor,  who  died  in  1835,  leav- 
ing four  children,  his  heirs  at  law;  that  by  a  decree  in  partition 
the  demised  premises  were  allotted  to  Joseph  Stocking  jun.,  one 
of  the  heirs,  who  died  intestate  in  1838,  leaving  no  descendant. 
The  plaintiff  offered  to  prove  that  Wilgus,  by  and  with  the 
consent  of  the  defendant,  and  the  consent  in  writing  of  Thomas 
R.  Stocking,  one  of  the  heirs,  acting  on  behalf  of  the  estate, 
assigned  the  lease  to  Orange  H.  Dibble,  on  the  6th  day  of  Feb- 
ruary, 1836 ;  that  thereupon  Dibble  went  into  possession  of  the 
premises  under  the  lease,  and  continued  to  occupy  them  until 
the  expiration  of  the  term,  paying  rent  to  the  defendant ;  and 
that  Wilgus  had  not  been  in  possession  since  the  assignment. 

Vol.  YI.  36 
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This  evidence  was  objected  to,  and  the  court  exdvded  it^oii  the 
ground  that  it  iumished  no  answer  to  the  defendant's  lighl  te 
distrain  ;  whereupon  the  plaintiff  excepted,  insisting  that,  und» 
the  issues  joined,  the  evidence  was  material.  The  plaintiff 
objected,  in  the  course  of  the  trial,  that,  by  the  terms  of  the  lease, 
the  defendant  had  no  right  to  distrain  until  twenty  days  a&eat 
the  rent  became  due,  and  that  the  distress  made  was  pre- 
mature. The  court  held  otherwise,  hawever,  and  the  plaintiff 
excepted.  It  was  further  objected  by  the  plaintiff  that  the  de- 
fendant had  shown  no  title  to  the  store  6cc.j  and  that  therefoie 
she  could  not  distrain  for  the  rent ;  but  the  court  overruled  the 
ob^tion,  and  the  plaintiff  again  excepted. 

The  verdict  of  the  jury,  as  stated  in  the  judgment  record, 
was,  "  that  the  said  defendant  is  not  guilty  of  the  premises  within 
charged  against  her  in  manner  and  form  <fec. ;  and  that  Wilgus 
held  and  enjoyed  the  s€dd  store  &c.,  as  tenant  thereof  to  the 
said  defendant,  under  a  certain  demise"  &c — ^finding  specially 
in  favor  of  the  defendant  upon  the  first  and  second  avowries, 
and  negating  in  detail  the  several  matters  contained  in  the  pleas 
to  those  avowries.  The  verdict  concluded  thus — "  that  the  said 
rent  in  arrear  and  remaining  unpaid  is  thirty-six  dollars  and 
five  cents,  and  that  the  value  of  the  said  property  distrained  is 
six  hundred  dollars." 

The  court  below  rendered  judgment  in  favor  of  the  defend- 
ant for  the  amount  of  the  rent,  together  with  costs ;  and  the 
plaintiff  brought  error. 

It  appeared  by  the  return  to  a  certiorari  afterwards  issued,  m 
an  allegation  of  diminution,  that  the  verdict,  as  entered  in  the 
minutes  kept  by  the  clerk  of  the  court  below,  was  thus :  "The 
jury  6cc.  find  for  the  defendant,  and  assess  the  value  of  the  prop- 
erty at  $600,  and  her  damages  at  $36,06  for  rent  due,  and  six 
cents  costs. 

/  B.  L(xihrap,  for  the  plaintiff  in  error. 

E.  G.  Spauldihg,  for  the  defendant  in  error. 
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J8y  the  Cmirt^  Cowen,  J.  The  third  avowry  is  simply,  that  th© 
place  where  the  goods  of  the  plaiatiff  were  distrained,  was  parcel 
of  certain  premises  for  which  there  was  then  and  there  seventy- 
five  dollars  rent  due  to  the  defendant,  viz.  one  quarter's  rent  ac- 
cmiDg  from  the  1st  of  January,  1842,  to  the  1st  of  April  in  the 
same  year ;  and  because  it  was  in  arrear,  she  caused  distress  ta 
be  made.  That  there  was  any  landlord  or  any  tenant  of  the  pre* 
mises  while  the  rent  was  accruing  or  at  the  time  of  the  distress^ 
is  not  shown.  For  aught  that  appears,  the  rent  was  due  on  a 
demise  which  had  expired,  without  any  one  holding  over,  the 
entire  premises  having  passed  into  the  hands  of  a  stranger. 
Nay,  no  demise  whatever  is  set  out  or  even  hinted  at.  The 
t&A  may  have  been  charged  on  the  land  by  some  former  owner 
not  privy  to  any  demise. 

The  omission  to  show  that  the  defendant  stood  in  the  rela- 
tion of  landlady  to  some  tenant  of  the  premises,  who  held  at 
the  time  of  distress,  seems,  of  itself,  to  be  fatal. 

Tie  most  general  avowries  are  those  allowed  by  11  Geo,  2,  cA. 
19,  h  22,  now  re-enacted  here.  The  provision  in  our  statute  is 
as  follows :  ^  The  defendant  may  avow  or  make  cognizance 
generally,  that  the  plaintiff  in  replevin  or  other  tenant  of  the 
lands  or  tenements  &c.,  enjoyed  the  same  under  a  grant  or  de- 
mise, or  by  any  other  title,  at  a  certain  rent  &c.,  during  the 
time  wherein  the  rent  distrained  for  was  incurred  &c. ;  or  that 
the  place  where  the  distress  was  taken,  vfd&  parcel  of  certain 
tenements  for  which  the  rent  or  service  distrained  for,  was,  at  the 
same  time  of  such  distress,  and  still  remains,  due ;  without  farther 
setting  forth  the  grant,  tenure,  demise,  or  title  of  the  landlord  or 
lessor ;  and  without  naming  any  person  certain,  as  the  tenant 
of  such  lands  or  tenements."  (2  R.  S.  436,  §  41,  2d  ed.) 
This  section,  with  the  exception  of  the  clause  at  the  end,  rela- 
tive to  naming  the  tenant,  is  nearly  a  transcript  of  the  22d  sec- 
tion in  11  Oeo.  2,  ch.  19.  {See  note  in  3  R.  S.  770.)  The 
last  clause  is  copied  from  our  statute  of  1788.  {I  R.  L.  99,  §  9, 
ed.  of  1801.)  The  revisers  have  left  an  obscurity  in  §  41  by 
omitting  the  connecting  word  such  between  of  and  certain  in 
the  clause  relating  to  an  avowry  concerning  parcel  of  the  de- 
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mised  tenements.  With  that  word  it  would  be  more  obvious 
that  the  certainty  of  an  avowry  concerninof  parcel  must  be  the 
same  as  if  it  related  to  the  whole.  The  pleader  has  here,  as  we 
were  told  on  the  argument,  relied  upon  the  clause  relative  to 
parcel  as  independent  of  the  previous  part  of  the  section,  and  as 
dispensing  with  all  the  elements  which  go  to  constitute  the  right 
of  distress.  He  has  accordingly  shown  no  tenancy  whatever, 
and  no  landlord ;  and  the  argument  might  go  farther,  if  we  are  to 
regard  the  clause  as  entirely  isolated,  for  it  does  not  even  re- 
quire that  the  defendant  should  have  a  right  to  the  rent.  All 
you  need  aver  is,  that  the  place  is  parcel  of  premises  for  which 
the  rent  was  due,  and  that  the  defendant  has  distrained.  The 
clause,  however,  is  not  isolated.  The  plain  meaning  of  the 
whole  section  is,  first,  that  you  may  avow  for  a  distress  on  the 
whole  of  the  demised  premises  with  the  degree  of  generality 
allowed  for  that  purpose;  or,  secondly,  you  may  limit  your 
avowry  to  parcel  of  the  demised  premises,  with  the  same  gene- 
rality, but  no  greater,  in  all  other  respects,  as  if  you  avowed  for 
a  distress  without  mentioning  parcel.  This  would  be  obvious 
enough  from  the  statute  requiring  that  the  defendant  should 
avow.  What  is  an  avowry  7  It  is,  says  Woodfall,  "  The  set- 
ting forth,  as  in  a  declaration,  the  nature  and  merits  of  the  de- 
fendant's case,  showing  that  the  distress  taken  by  him  was  law- 
ful, which  must  be  done  with  such  sufficient  authority  as  will  enti- 
tle him  to  a  retomo  hahendo,^^  ( Woodf,  Land.  ^  Ten.  692, 
Lond.  ed,  of  1804.)  The  same  definition  has  been  repeated 
judicially  in  several  cases.  {See  HUl  v.  Miller,  5  Serg.  ^ 
Rawle,  355, 357 ;  Wright  v.  Williams,  5  C(ywen,  501, 2 ;  Eng- 
lish V.  Burnett,  2  Wils.  258.)  What  was  the  evil  for  which 
section  41  provides  ?  I  speak  of  all  its  provisions,  except  the 
clause  dispensing  with  the  name  of  the  tenant ;  of  all  that  was 
taken  from  the  11  Geo.  2.  The  English  books  give  the  an- 
swer. The  mischief  lay,  not  in  the  difficulty  of  describing  the 
rent,  and  when  payable ;  not  in  the  difficulty  of  stating  gene- 
rally the  relation  of  landlord  and  tenant  between  the  avowant 
and  occupier ;  but  solely  in  the  nicety  of  setting  forth  the  nu- 
merous steps,  often  required  by  the  common  law,  in  a  deduc- 
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tion  of  title  from  the  owner  in  fee.  A  specimen  of  this  may  be 
aeen  in  Bmnet  v.  Holbech,  (2  Saund,  309,  22  Car.  2.)  Such 
nicety  resulted  not  only  in  frequent  failures  of  justice,  but  ran  into 
a  disproportionate  expense  and  an  unseemly  incumbrance  on  the 
record.  The  brief  account  of  the  evil  given  by  Serg.  Williams 
in  2  Saund.  284,  c.  note  (3)  will  show  that  it  lay  almost  entirely 
in  tfiis  line  of  detail.  The  late  case  of  Banks  v.  Angell^  (3  Neo. 
and  Perry,  94,)  fully  adopts  the  view  of  Serg.  Williams ;  and 
shows,  I  think,  that  the  statute  never  would  have  passed  had  it 
not  been  for  the  existence  of  that  evil.  Indeed  the  case  cited 
covers  the  whole  ground.  The  defendants  justified  and  made 
cognizance  on  a  holding  by  the  plaintiff  as  tenant  of  William 
Angell,  the  avowant,  under  a  demise  by  one  John  Angell,  without 
going  on  to  connect  the  avowant  with  John  Angell.  All  the  jus- 
tices agreed  that  it  would  have  been  enough  under  11  Geo.  2, 
to  show  generally,  as  the  pleadings  did,  a  holding  by  some  one 
as  tenant  of  the  avowant,  provided  he  had  stopped  there.  But 
having  added  that  the  tenant  held  of  him  under  a  demise  by 
John,  it  destroyed  the  force  of  the  general  averment.  Coleridge, 
J.  inquired  of  the  counsel  for  the  avowant,  how  he  showed  his 
client  to  hold  as  landlord  at  all?  and  afterwards  remarked  that 
he  appeared  to  be  an  entire  stranger  to  the  tenants  of  the  land. 
Lord  Denman,  C.  J.  said  that,  under  the  statute,  the  title  of  the 
landlord  might  be  alleged  generally ;  but  if  he  sets  out  more,  he 
must  shew  how  he  is  entitled.  Williams,  J.  said,  "  the  act  dis- 
penses with  the  necessity  of  setting  out  the  landlord's  title  in 
detail,  but  these  avowries  do  not  show  that  the  defendant  had  any 
title  at  all."  Littledale,  J.  observed, "  It  has  always  been  usual  un- 
der that  statute  to  aver  that  the  plaintiff  in  replevin  held  of  the 
defendant,  or  that  some  person  so  held ;  for  the  goods  of  the 
plaintiff,  as  a  stranger,  might  be  taken."  The  authority  of  this 
case  is  more  direct  to  the  case  at  bar,  because  the  avowries,  at 
least  one  of  them,  was  for  a  distress  on  parcel  of  the  demised 
premises.  This  decision  accords  with  the  precedents.  {See  3 
Chil,  PL  1046  et  seq.,  Am,  ed.  of  1840.)  There  are  several 
fatal  defects  in  the  third  avowry  by  Mrs.  Stocking ;  but  it  is 
enoi^h  to  say  that  it  makes  out  no  right  under  the  statute,  for 
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want  of  showing  privity  of  estate  between  her  and  the  tenant 
Wilgus.  The  statute  speaks  of  landlord  and  lessor,  and  of  roits 
and  services  issuing  out  of  lands.  It  does  not  extend  to  a  rent- 
charge.  ( Wilk.  On  RepL  58 ;  1  Chit.  PL  499,  Am.  ed.  of 
1840.)  How  shall  we  know  it  is  not  a  mere  rent-charge,  unless 
privity  be  shown?  Showing  such  privity  is  the  only  mode  by 
which  the  defendant  can  indicate  a  right  to  the  privilege  of  inter- 
posing a  general  avowry  at  all.  In  the  absence  of  such  privity, 
she  was  bound  to  plead  her  title  specially  as  at  common  law. 

It  is  scarcely  necessary  to  say  that  the  defect  cannot  be  aided 
by  that  part  of  the  avowry  which  sets  out  a  distress  warrant  and 
affidavit.  This  is  intended  merely  to  show  the  form  in  which 
a  lawful  authority  to  distrain  was  executed.  It  is  not  ess^itial 
that  they  should  be  introduced  into  the  avowry.  (  Webber  v. 
Shearman,  ante,  p,  20.)  The  usual  English  form  is  sufficient, 
which  stops  with  averring  a  distress  generally.  Beside,  if  the 
proceedings  set  out  as  to  the  distress  could  be  called  in  aid,  I 
do  not  see  that,  in  either  of  the  avowries,  they  show  the  relation 
of  landlord  and  tenant. 

The  first  and  second  avowries  are  also  fatally  defective. 
They  are  for  a  distress  on  the  premises  under  a  demise  upon 
which  the  tenant  held  over,  and  were  evidently  drawn  fit)m  the 
precedent  in  3  Chit.  PL  1050,  Am.  ed.  of  1840,  viz.  the  "avowry 
for  rent  when  the  goods  were  distrained  within  six  months 
after  the  end  of  the  term,  under  8  Ann.  ch.  14."  That  precedent  is 
also  in  the  general  form  allowed  by  the  11  Geo.  2,  ch.  19,  J  22. 
It  contains  one  averment,  however,  which  seems  here  to  have 
been  carefully  left  out  by  the  pleader.  The  precedent  in  Chitty 
avers  that  the  plaintiff  held  and  enjoyed  the  premises  as  tenant 
of  the  defendant.  Here,  it  is  not  averred  that  the  plaintiff  or 
any  other  person  held  and  enjoyed  the  premises  in  that  relation. 
The  averment  is  simply  that  Wilgus  held  and  enjoyed  the  pre- 
mises as  tenant  tliereof  under  a  demise,  without  showing  that 
this  tenancy  was  under  the  defendant,  or  any  person  from  whom 
she  derived  her  title.  In  short,  no  relation  of  tenant  to  the  de- 
fendant appears  any  where,  either  directly  or  indirectly,  ex- 
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piessly  or  impliedly.  It  is  true,  when  we  come  to  the  Tsr- 
diet  we  find  the  defect  supplied.  The  relation  is  there  stated. 
Ikfes  this  mend  the  matter  ?  The  badness  of  the  avowries  con- 
mts,  not  in  a  title  defectively  set  forth;  but  in  the  failure 
to  show  any  title  at  all.  The  jury  find  an  essential  fact  not 
ewen  suggested  by  the  avowries  in  any  form.  Under  the  Eng- 
lish rule,  a  plea  setting  forth  a  defective  title  is  not  aided  by  a 
Tevdict,  although  a  statute  in  England  provides,  like  ours,  that 
insufficient  pleading  may  be  thus  aided.  (1  Chit.  PL  681,  2, 
Am.  ed.  of  1840.)  Both  the  common  law  and  statute  doctrine 
is  stated  broadly,  thus:  If  the  issue  be  such  as  necessarily  re- 
quired proof  of  the  fact  omitted,  and  without  which  it  is  not  to 
be  {N-esumed  that  the  judge  would  have  sanctioned,  or  the  jury 
would  have  found  the  verdict,  the  omission  is  cured.  (1  Chit. 
PI.  673,  Am.  ed.  of  1840;  1  Saund.  228,  note  {!).)  Yet  the 
same  books  immediately  go  on  to  show  that  by  this  is  not  meant 
a  total  omission  to  aver  an  essential  fact ;  but  the  thing  pre- 
sumed to  be  proved  must,  at  least,  be  such  as  can  be  implied 
from  the  allegations  on  the  record,  by  fair  and  reasonable  intend- 
ment. The  rule  of  our  statute  is  that  after  verdict  the  judgment 
shall  not  be  reversed,  <'  for  omitting  any  allegation  or  averment 
of  any  matter,  without  proving  which  the  jury  ought  not  to 
have  given  such  verdict."  (2  R.  S.  424, 5,  §  7,  subd.  9.)  This 
statute,  taken  literally,  would  cure  the  omission  of  any  allega- 
tion even  of  substance ;  as  if,  in  a  declaration  for  slander,  the 
[deader  should  omit  to  state  the  slanderous  words.  This 
would  be  but  the  omission  of  an  averment,  without  proving 
which  no  verdict  could  be  found.  Yet  the  judgment  would  be 
arrested.  So  if,  in  replevin,  the  defendant  should,  in  avowing 
for  a  distress,  omit  to  show  any  rent  due ;  who  would  say  that 
a  verdict  for  the  defendant  should  cure  the  omission?  Suppose, 
in  the  first  case,  the  jury  should  find  and  set  out  slanderous 
woids ;  yet  these  not  being  in  the  declaration,  though  in  all 
otfier  regjpecis  it  were  perfect,  the  verdict  could  not  be  sustained, 
A  contrary  doctrine  would,  as  remarked  in  Bacon's  Abridgment, 
{Amendmenif  {E.)  pi.  1.,)  ruin  all  proceedings  in  courts  of  jus- 
tice.   The  rule  therefore,  as  the  book  says,  does  not  extend  to 
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matter  of  substance  or  whatever  is  essential  to  the  gist  of  the 
action.  The  statute  was  doubtless  intended  to  be  a  mere  re- 
enactment  of  the  common  law ;  and  not  to  supply  by  verdict 
the  omission  of  a  substantial  averment  essential  to  the  actioQ  or 
defence. 

I  think,  therefore,  the  judgment  should  be  reversed  for  the  defects 
in  the  avowries,  although  the  plaintiff  pleaded  over,  thus  assum- 
ing that  a  holding  under  the  defendant  was  averred ;  for  plead- 
ing over  no  more  cures  an  essential  omission  than  a  verdict  (1 
Chit  PL  672,  Am.  ed.  o/1840.) 

Though  the  defects  in  the  avowries  are  fetal  to  the  defence, 
I  shall,  however,  proceed  to  the  consideration  of  some  other 
among  the  numerous  questions  raised  by  counsel  on  his  volu- 
minous error  book. 

There  is  an  additional  defect  on  the  record  which  I  am  inclined 
to  think  fatal.  It  lies  in  the  verdict  itself.  The  jury  in  ef- 
fect find  the  issue  on  non  cepit  in  favor  of  the  defendant, 
which  is  virtually  saying  that  she  did  not  distrain.  They  also 
find  for  the  defendant  on  the  avowries  which  admit  that  she 
did  distrain.  The  verdict  first  denies  that  the  defendant  ever 
acquired  any  lien  on  the  goods,  and  in  the  next  breath  asserts 
that  she  did.  This  latter  finding,  standing  alone,  would  indeed 
have  entitled  her  to  a  judgment  de  retornx)  habendo,  or,  in  its 
place,  that  which  she  took,  viz.,  judgment  for  a  recovery  of  the 
rent  found  to  have  been  in  arrear.  The  first  finding  would 
carry  her  costs  only ;  but  the  second  seems  to  place  the  cause  in 
equilibrio.  The  verdict  decided  nothing,  and  the  judgment 
should  have  been  arrested,  or  a  venire  de  novo  awarded.  The 
proper  form  would  have  been  to  find  for  the  plaintiff  on  the 
plea  of  non  cepit,  and  for  the  defendant  on  the  avowries. 

A  general  finding,  had  it  been  in  this  latter  form,  would  have 
authorized  the  entry  on  the  record  of  a  verdict  following  the 
language  of  the  issues.  That  is  a  matter  under  the  superintend- 
ance  of  the  court  wherein  the  verdict  is  found.  The  verdict 
as  entered  in  the  short  notes  of  the  clerk  has  been  brought  here 
by  certiorari,  on  the  allegation  of  diminution.    But  we  cannoty 
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on  vrit  of  error,  notice  the  entries  of  the  clerk  below.  We 
are  confined  to  the  judgment  roll  proper,  unless  there  be  some 
error  in  &ct  such  as  is  triable  by  a  jury,  or  unless  there  be  a  bill 
of  exceptions.  (Mdlish  v.  Richardson^  1  Clarke  ^  FHnneUfj 
224,230, 234  ^o  237 ;  9  Binff.  126,  &  C.)  The  case  of  Hart  v. 
Seixas,  (21  Wend.  40,)  approves  of  Mellish  v.  Richardson^ 
according  to  which  the  court  below  may  amend  the  record 
so  as  to  conform  it  to  the  truth,  and  the  court  of  error  cannot 
overrule  the  amendment,  whether  right  or  wrong.  The  finding 
of  juries  is  short ;  and  a  verdict  entered  on  the  roll  in  their  lan- 
guage could  never  be  sustained.  We  can  look  to  it  only  as  it  is 
drawn  out  on  the  roll.  The  case  of  Rhodes  v.  Bunts,  (21 
Wend.  19,)  is  in  point.     See  also  Hart  v.  SeLvas,  supra.) 

As  to  the  bill  of  exceptions,  there  is  no  difiiculty  in  seeing 
that  the  defendant  made  out  a  title, and  showed  that,  duringthe 
time  within  which  the  rent  in  question  accrued,  she  was  the 
land  ady  of  the  premises. 

Nor  was  the  distress  made  prematurely.  The  lease  indeed 
contained  a  proviso  that,  on  the  rent  being  in  arrear  for  twenty 
days,  the  lessor  might  distrain ;  and  the  distress  was  made  be- 
fore that  time  had  elapsed.  But  the  defendant,  having  a  rever- 
sion, might  distrain  of  conmion  right,  and  that  immediately  on 
the  rent  falling  due.  The  proviso  containing  no  negative  words 
did  not  restrict  the  right.  The  clause  is  indeed  very  conmioa 
in  leases,  and  has  been  firom  the  earliest  times ;  and,  on  the  fact 
being  mentioned  at  the  bar,  we  at  first  thought  the  objection 
grounded  upon  it  fatal.  The  counsel  for  the  defendant  was 
correct,  however,  when  he  told  us  that,  in  case  of  a  rent^service, 
the  clause  has  been  deemed  entirely  nugatory  ever  since  the 
ime  of  Littleton,  whp  says  so  in  his  treatise  upon  tenures.  {Co. 
LUt.  204,  b.  205,  a.)  The  clause  would  doubtless  be  deemed 
equally  nugatory  in  respect  to  rent-charge  and  rent-seek,  since 
1  R.  S.  738,  2d  ed.  §  18,  has,  in  respect  to  the  right  of  distresis, 
jHit  all  rents  on  the  saiie  f  oting. 

In  overruling  the  evidence  offered  by  the  plaintiff",  that,  before 
the  rent  distraine  1  fc  r  fell  due,  Wilgus,  the  tenant,  had  assigned 
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his  lease  to  Dibble,  who  paid  rent  to  the  defendant,  I  think  the 
court  erred.  This  error  did  not  consist  in  denying  that  the  as- 
signment took  away  the  defendant's  right  to  distrain  the  goods 
of  the  plaintiff,  or  any  other  person  in  possession  of  the  premises 
either  as  assignee  or  sub-tenant.  The  court  were  right  in  decid- 
ing that  it  did  not.  The  question  lay  in  the  form  of  the  avow- 
ries. These  stated  that  Wilgus  continued  tenant  for  the  time 
during  which  the  rent  accrued,  and  up  to  the  time  of  the  distress. 
The  plaintiff  had  pleaded  the  assignment  to  Dibble,  and  that 
the  owners  had  consented  and  accepted  rent  of  him.  This  was 
scarcely  denied  as  to  the  heirs.  The  replications  to  the  5th 
pleas,  I  think,  admit  the  fact  by  not  denying  it.  But  suppose  it 
otherwise:  the  plaintiff  offered  to  prove  the  very  consent  set  up 
in  his  4th  ahd  6th  pleas.  Such  proof,  as  I  have  admitted 
already,  would  not  have  destroyed  the  right  to  distrain  the 
plaintiff's  goods;  but  it  would  have  &!sified  the  particular 
right  set  up  in  the  avowries,  which  is,  by  these,  founded  on 
Wilgus'  tenancy.  The  avowries,  by  alleging  his  tenancy,  ren- 
der it  material.  I  admit  that,  under  the  concluding  clause  in 
our  statute,  (2  R.  S.  436,  §  41,  2d  ed.,)  the  defendant  might 
not  have  been  bound  to  name  any  tenant ;  but  having  named 
one,  she  was  tound  to  speak  truly.  She  made  the  name  mate- 
rial ;  and,  according  to  Bristow  v.  Wright,  {Dough  665,)  she 
must  show  it  in  proof  {And  see  Banks  v.  Angell,  before 
ciied.){a)  If  Wiljius  was,  on  her  proof,  prima  facie  to  be 
deemed  her  tenant,  it  might  have  been  shown  that  he  had 
ceased  to  be  so  by  the  acceptance  of  rent  from  his  assignee. 
{Lord  Mansfield,  C,  J,  in  Wadham  v.  Marlowe,  8  Ea^t  314, 
316,  note.)  This  acceptance  was  offered  to  be  shown,  and  the 
evidence  excluded.  1  admit  the  variance  was  amendable  in  the 
court  below  ;  ( Wright  v.  Williams,  5  Cowen,  501 ;)  and  even 
if  that  court  had  amended  without  allowing  costs,  we  could  not 
have  questioned  the  proceeding.  {Mellish  v.  Richardson,  be- 
fore cited,)    It  might  or  might  not  have  been  right  to  allow 


(a)  See  Cowen  4-  HiWe  N0U9  to  PhiU.  £v.,  j>.  494,  5. 
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the  amendment  with  or  without  tenns.  But  we  cannot  here 
take  the  office  of  allowing  it  at  all.  We  cannot  see  how  faB4he 
rights  of  the  plaintiff  may  have  been  affected  by  the  issue. 
We  must  notice  that  issue,  with  the  decision  which  erroneously 
declared  it  to  be  immaterial  and  cut  off  all  proof  upon  it.  We 
must  act  upon  the  error  as  it  is.  True,  the  objection  is  tech- 
nical ;  and  so  are  all  those  I  have  considered.  The  merits  were 
with  the  defendant  below :  but  she  has  not  pursued  her  remedy 
according  to  the  forms  of  law.  We  may  be  allowed  to  regret 
the  defect,  without  being  able  to  avoid  the  consequence,  which 
is,  in  this  case,  a  total  reversal  of  the  judgment,  not  merely  for 
error  in  the  bill  of  exceptions,  but  for  such  errors  apparent  on 
the  record  as  are«not  amendable  here. 

Are  the  defects  in  the  pleadings  amendable  below  ?  On  the 
answer  to  this  question  depends  our  duty  as  to  directing  the 
award  of  a  venire  de  novo.  The  defect  in  the  record  is  not 
more  glaring  or  substantial  than  was  the  omission  to  assign 
breaches  in  Reed  v.  Drake,  (7  Wend,  345 ;)  and  the  merits 
were  gone  into  as  fully  and  freely  upon  the  trial  of  this  cause 
as  of  that.  There,  a  venire  de  novo  was  awarded,  Mr.  Justice  Nel- 
son observing  that  the  court  below  would  no  doubt  allow  the 
plaintiff  to  amend  his  declaration,  on  terms.  If^  in  that  case,  on 
this  court  setting  aside  the  verdict  and  judgment,  the  court  be- 
low could  allow  the  plaintiff  to  go  back  to  his  declaration,  it 
may  clearly,  in  this  case,  permit  the  defendant  to  go  back,  and 
amend  her  avowries ;  and  then  a  venire  de  novo  may  go  to  try 
the  new  issues.  The  effect  of  the  reversal  will  be  to  nullify  the 
judgment  and  the  verdict;  and  we  may  either  direct  a  ve- 
tnre  de  novo  peremptorily,  or  conditionally,  by  giving  leave  to 
issue  one,  if  the  court  below  shall  think  proper  to  allow  an 
amendment  The  courts  may,  at  common  law,  even  after  issue 
joined,  perhaps  after  verdict,  in  their  discretion,  allow  a  party 
to  amend  his  pleadings,  in  form  or  substance ;  and  either  may 
clearly  be  done  now  by  2  It.  S.  343,  §  1, 2, 2d  cd.,  with  the  pro- 
vision  that,  where  the  amendment  is  in  substance,  the  adverse 
party  shall  be  allowed  to  answer  the  amended  pleading. 

The  judgment  in  this  case  must  accordingly  be  reversed ; 
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but  with  leave  to  the  court  below  to  allow  an  amendment  of  the 
avowries,  on  the  def<sndant  below  paying  all  the  costs  of  the 
plaintiflF  below  which  have  accrued  since  the  pleas  and  avow- 
ries of  the  defendant  below  were  interposed,  including  the  costs 
of  the  writ  of  error ;  and  in  the  event  of  such  amendment  being 
made,  and  the  avowries  being  followed  to  a  proper  issue,  a 
venire  de  novo  may  be  ordered  by  the  court  below. 

Rule  accordingly. 


Myers  vs.  Malcolm  and  another. 

The  act  of  keeping  a  large  quantity  of  gunpowder  in  a  wooden  building  inooflU 
ciently  Bocured,  and  situated  near  other  buildings,  thereby  endangering  the  lives 
of  persons  residing  in  the  vicinity,  amounts  to  a  public  nuisance. 

If  an  explosion  occur  in  consequence  of  the  burning  of  the  building  where  the 
powder  is  kept,  and  an  individual  is  wounded  or  injured  by  it,  he  may  maintain 
an  action  for  his  damages  against  the  party  guilty  of  the  nuisance ;  and  the  latter 
will  be  liable,  though  the  fire  was  not  occasioned  by  his  negligence. 

The  plaintiff,  however,  can  recover  no  more  than  his  actual  damages,  and  evw 
dence  that  the  defendant  is  a  man  of  wealth  ought  not  to  be  received. 

In  general,  where  irrdevant  evidence  is  allowed  to  be  given^  and  the  party  objecting 
moves  for  a  new  trial  on  a  bUl  of  exception*,  the  motion  will  be  granted,  without 
enquiring  how  far  the  evidence  may  have  influenced  the  verdict 

Case,  tried  at  the  Onondaga  circuit  in  September,  1842,  be- 
fore MosELEY,  C.  Judge.  The  action  was  brought  to  recover 
damages  for  an  injury  occasioned  to  the  plaintiff  by  the  explo- 
sion of  a  quantity  of  gunpowder  belonging  to  the  defendants. 
On  the  trial  it  appeared,  among  other  things,  that  the  defendants 
received  about  six  hundred  pounds  of  powder  in  kegs,  and 
placed  it  in  the  loft  of  a  store  in  the  village  of  Syracuse ;  that 
they  were  soon  afterwards  notified  to  remove  it  by  the  trustees 
of  the  village,  and  did  so  by  depositing  it  in  the  upper  story  of 
a  carpenter's  shop ;  that  the  shop  was  built  of  wood,  and  was 
situated  on  the  canal,  within  the  limits  of  the  corporation ;  that 
there  was  a  lumber  yard  near  the  shop,  and  several  wooden 
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buildings,  some  of  which  were  inhabited  dwellings,  and  others 
were  nsed  as  stables,  ice, ;  and  that  the  tower  part  of  the  shop 
was  occupied  during  the  day  by  a  carpenter,  but  no  fire  was 
allowed  in  it,  and  it  was  locked  up  each  night.  It  further 
appeared  that  the  shop  took  fire  on  the  night  of  the  20th  of 
August,  1841,  about  five  days  after  the  powder  had  been  de-. 
posited  in  it;  and  that,  during  the  progress  of  the  fire,  the  pow- 
der exploded,  killing  several  persons,  and  seriously  wounding 
and  injuring  others,  among  whom  was  the  plaintiff.  Proof  was 
also  given  tending  to  show  that  the  fact  of  the  powder  having 
been  deposited  in  the  shop  was  kept  a  secret,  at  the  request  of 
one  of  the  defendants,  until  the  time  of  the  fire ;  and  that  then, 
owing  to  the  confusion  which  prevailed,  it  was  impossible  to 
apprise  the  persons  assembled  of  their  danger,  in  season  to  pre- 
vent the  catastrophe. 

In  the  course  of  the  trial,  the  plaintiff  offered  to  show  that 
Malcolm,  one  of  the  defendants,  was  a  man  of  wealth.  This 
was  objected  to  as  irrelevant,  but  the  circuit  judge  overruled  the 
objection,  and  admitted  the  evidence,  to  which  the  defendants' 
counsel  excepted. 

The  circuit  judge  charged  the  jury,  among  other  things,  that 
they  should  enquire  whether  the  deposit  of  so  large  a  quantity 
of  gunpowder  in  the  carpenter's  shop  "was  highly  inexpedient, 
and  dangerous  to  the  lives  of  the  citizens  residing  in  the 
neighborhood."  He  further  told  the  jury  that  if  they  found  in 
the  affirmative  on  this  question,  their  next  enquiry  should  be 
whether  the  plaintiff  received  the  injury  complained  of  "in 
consequence  of  the  explosion  of  the  powder,  he  being  lawfully 
engaged  in  the  discharge  of  his  duty  at  the  fire ;"  and  that,  "  in 
connection  with  the  question  of  carelessness  on  the  part  of  the 
defendants,  it  was  proper  to  take  into  consideration  the  fact  of 
their  having  been  notified  to  remove  the  powder  from  its  former 
place  of  deposit."  The  defendants'  counsel  excepted  to  the 
charge,  and  asked  the  circuit  judge  to  instruct  the  jury  that, 
unless  the  injury  which  the  plaintiff  sustained  arose  from  the 
careless  or  negligent  act  of  the  defendants,  they  were  not  liable; 
and  the  judge  did  so  charge.    He  was  also  requested  to  char^, 


294  CASES  IN  THE  SUPREME  COURT. 

Mjen  «.  Malcolm. 

1st,  That  if  the  fire  was  communicated  to  the  carpenter's  shop 
without  any  carelessness  or  negligence  of  the  defendants,  then 
the  plaintiflF could  not  recover ;  and  2d,  That  though  "the  shop 
was,  in  the  opinion  rf  the  jury,  an  improppr  place  for  storing 
the  powder,  by  reason*  of  the  fymter  jmd  other  combustible 
pateriate  and*  buildings  in  the  vicinity,  yet  if  the  accident  did 
not  happen  in,  ooasequence  of  these,  the  defendants  were  not 
liable."  "Th6  jij^dge  refused  thus  to  charge,  and  the  defendants' 
counsel  excepted.  The  jury  found  a  verdict  for  $730  damaged 
in  favor  of  the  plaintiff,  and  the  defendants  now  moved  for  a 
new  trial  on  a  bill  of  exceptions. 

J[  jR.  Latorence  ^  J.  A.  Spencer,  for  the  defendants. 

B.  D.  Noxon,  for  the  plaintiff. 

By  the  Court,  Nelson,  Ch.  J.  The  charge  of  the  circuit 
judge,  as  detailed  in  the  bill  of  exceptions,  is  not  very  explicit, 
but  we  may  fairly  assume,  I  think,  that  the  case  was  put  to  the 
jury  on  the  question  whether  the  conduct  of  tlie  defendants,  in 
regard  to  the  manner  of  depositing  the  powder,  was  such  as  to 
render  them  guilty  of  a  public  nuisance ;  and  if  that  point  has 
been  properly  determined  in  favor  of  tiie  plaintiff,  then  I  appre- 
hend his  right  to  private  damages  must  follow  as  a  corollary. 
In  this  view,  the  question  of  negligence  on  the  part  of  the  de- 
fendants, except  so  far  as  it  may  be  necessarily  involved  in  the 
question  of  nuisance,  has  very  little,  if  any  thing,  to  do  with  the 
case.  But,  on  the  other  hand,  if  the  defendants'  conduct  was 
not  sufficient  to  render  them  cliargeable  with  the  offence  men- 
tioned, then  the  whole  gist  of  the  action  lies  in  negligence,  and 
the  enquiry  might  arise  whether  this  was  so  connected  with  the 
injury  as  to  render  the  defendants  liable.  Perhaps  evidence 
enough  was  given  at  the  trial  to  have  justified  the  judge  in  put- 
ting the  case  to  the  jury  in  either  aspect ;  though  the  most  satis- 
factory position  for  the  plaintiff,  I  am  inclined  to  think,  and  the 
one  most  difficult  to  be  answered  by  the  defendants,  is  the  ground 
that  the  depositing  and  keeping  of  the  powder  in  the  exposed 
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situation  described  by  the  witnesses,  amounted  to  a  public  nui- 
sance, and  thJt  any  individual  ^taining  a  special  injury  from 
the  act,  was  entitled  to  his  private  damag^es. 

It  was  not  doubted  in* the  case  of  The  People  v.  Sandsj  (1 
Johns.  Rep.  78,)  that  the  act  (jf  carelessly  keeping  fifty  barrels 
of  gunpowder  in  a  hoMsenn  th^  village'of-Bjooklyn,  was  a  nui- 
sance at  common  law.  The  hllegatiqji  ii4«the*i|iaictm6nt  ther§ 
was,  that  the  defendants  kept  the  Iferrels  iri  a  certain  house 
near  the  dwelling  houses  of  divers  good  (fit§£Sns,  and  near 
a  certain  public  street,  without  otherwise  characterizing  the 
manner  of  keeping  the  article;  and,  upon  the  principle 
that  nothing  will  be  intended  or  inferred  to  support  an  in- 
dictment, the  court  said,  for  aught  they  could  see,  the  house 
might  have  been  one  built  and  secured  for  the  very  purpose  of 
keeping  powder  in  such  a  way  as  not  to  expose  the  neighbor- 
hood. Spencer,  J.  dissented,  holding  that  enough  appeared  to 
make  the  question  one  for  the  jury  to  settle,  who  could  enquire 
into  the  various  circumstances  of  place,  quantity,  exposed  situa- 
tion of  the  neighborhood,  &c.  In  a  case  before  Lord  Holt,  [Anony- 
ntousj  12  Mod.  342,)  the  defendant  was  indicted  and  convicted 
for  keeping  several  barrels  of  gunpowder  in  a  house  in  Brent- 
ford Town,  sometimes  two  days,  and  sometimes  a  week,  till  he 
could  conveniently  send  them  to  London.  And  it  was  there 
resolved,  "  that  though  gunpowder  be  a  necessary  thing,  and 
for  defence  of  the  kingdom,  yet  if  it  be  kept  in  such  a  place  as 
it  is  dangerous  to  the  inhabitants,  or  passengers,  it  will  be  a  nui- 
sance." In  ReT  V.  Taylor,  (2  Strange,  1168,)  the  king's  bench 
granted  an  information  against  the  defendant,  for  a  nuisance, 
upon  "  affidavits  of  his  keeping  great  quantities  of  gunpowder, 
to  the  endangering  of  the  church  and  houses  where  he  lived," 
or,  as  it  should  have  been  expressed,  according  to  Burns,  "  to 
the  endangering  of  the  lives  of  his  majesty's  subjects."  (2  Bums? 
Just.  667,  8;  1  Russ.  On  Cr.  297,  and  note  (o).) 

I  think  the  jury  would  have  been  well  warranted  in  finding 
the  defendants  guilty  of  the  ofience,  upon  the  facts  disclosed  in 
this  case,  as  it  cannot  be  doubted  that  the  gunpowder  was  de- 
posited in  a  building  insufficiently  secured  and  protected,  and 
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alt(^p0tber  unfit  far  the  safe  keeping  of  so  large  a  quantity  of  the 
article.  The  situation  of  the  building  in  other  respects,  more- 
over, was  such  as  to  render  the  gunpowder  dangerous  to  the 
lives  of  the  citizens;  for  an  explosion,  either  by  accident  or  de- 
sign, at  any  period  of  time  after  the  deposit,  would  in  all  human 
probability  have  proved  destructive  to  more  or  less  of  the  in- 
habitants residing  in  the  neighborhood. 

Assumuig  that  the  jury  were  justified  in  coming  to  this  con- 
clusion, the  authorities  are  abundant  to  show  that  the  defen- 
dants were  answerable  to  the  plaintiff  for  the  personal  injury 
occasioned  by  the  explosion.  The  principle  is  stated  by  Abbott, 
Ch.  J.  in  Duncan  v.  Thtoaites^  (3  JSom.  4*  Cress.  556.)  He 
there  said,  "  I  take  it  to  be  a  general  rule,  that  a  party  who 
sustains  a  special  and  particular  injury  by  an  act  which  is  un- 
lawful on  the  ground  of  public  injury,  may  maintain  an  action 
for  his  own  special  injury."  The  following  cases  exemplify 
and  apply  the  principle,  viz :  Rose  v.  MUes^  (4  Mavle  ^  Selw. 
101 ;)  Herdy  v.  The  Mayor  ^c,  of  Lyme  Regisj  (5  Bing.  91 ; 
3  Bam.  ^  Adolph.  77,  1  Bing.  K  C.  222,  iS.  C.  in  error]) 
Pierce  v.  Dart,  (7  Cowen,  609  ;)  Lansing r.  Smith,  {Bid.  146 ; 
S.  C.  in  error,  4  Wefid.  25,  per  Walworth,  chancellor;)  MiUs 
V.  Hall,  9  Wend,  315.Xa) 

But  a  new  trial  must  be  granted  in  this  case  for  the  error  of 
the  judge  in  admitting  evidence  of  the  wealth  of  one  of  the  de- 
fendants. This  was  clearly  inadmissible,  and  it  is  impossible 
to  say  what  effect  it  may  have  had  upon  the  verdict ;  nor  is  it 
'important  to  enquire,  as  this  is  a  bill  of  exceptions.(&)    The 


(a)  See  abo  The  Mayor  ^.  of  New-York  y.  Furze,  (3  HiU,  613.) 
(6)  Sach  is  undoubtedly  the  true  and  only  nib  mode  of  dealing  with  t 
of  this  kind,  when  arinng  upon  bill  of  ezceptiona,  or  writ  of  error.  The  deciaon 
of  the  judge  in  admitting  the  evidence  is  made  in  the  preaence  of  the  jury,  who 
are  thus  virtually  told  that  it  ought  to  influence  their  deliberations,  and  the  court 
can  hardly  be  certain,  in  any  case,  that  the  jury  difiered  from  the  judge,  and  en. 
lirely  disregarded  it  (See  Otgood  v.  Blankattan  Company,  3  Cowen,  613,  631 ; 
Uarqwmd  v.  Webb,  16  Johns.  Rep.  89  ;  AiUhoine  v.  Coit,  3  HdU^e  Rep.  40 ; 
Strang  v.  Whitehoad,  13  Wend.  64 ;  Penjield  y.  Carpender,  13  Johm.  Rep.  350 ; 
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plaintiff  was  entitled  to  the  damages  he  had  sustained,  and 
nothing  more,  without  regard  to  the  ability  or  poverty  of  the 
defendants.  The  admission  of  the  evidence  implied  at  least 
that  the  jury  might  graduate  their  verdict  in  some  measure  by 
the  means  possessed  by  the  defendants  to  satisfy  it 

New  trial  granted. 


DowNEs  vs.  The  Phge:ni;x  Bank  op  Chahlestown. 

If  a  plaintiff  who  commencea  a  suit  by  attachment  a^nst  a  forei|rn  corpontMiii 
be  a  Don-reddent  of  the  gtate,  the  best  modfi  of  raising  the  objectiou  is  by  moving 
to  set  aaide  the  attachment.    Per  Bronson,  J. 

Hie  defendant  may  also  avail  himself  of  the  objection  by  plea  in  abatement. 
Semble. 

The  objectian,  however,  cannot  be  raised  at  the  trial  by  motion  for  a  nonsuit        \ 

Where  a  bank  receives  money  on  deposit  in  the  ordinary  way  from  one  of  its  cns- 
tomeiB,  the  latter  cannot  maintam  an  action  for  it  without  a  previous  demand 
either  by  check  or  otherwise ;  and  the  rule  is  the  same,  though  the  action  be  for 
a  balance  struck  on  the  customer's  bank>book  by  one  of  the  clerks  in  the  bank. 
Cowm,  J.,  dissented. 

The  rule  that  an  action  lies  on  a  promise  to  pay  money  on  demand,  without  pre^ 
viously  demanding  it,  ought  not  to  be  extended  to  new  cases.    Per  Bronson,  J. 

Assumpsit  brought  against  the  defendants  as  a  foreign  cor- 
poration, by  attachment.  The  defendants  appeared  and  pleaded 
non  assumpsit  J  and  the  cause  was  tried  at  the  New- York  cir- 


hvme  V.  Cook^  15  id,  239  ;  HasweU  v.  Buning,  10  id.  12a)  But  in  Crary  y. 
Sprague,  (12  Wend.  41,)  it  seems  to  have  been  laid  down  that  a  new  trial  will  be 
refused,  notwithstanding  the  admission  of  improper  evidence,  provided  the  verdict  ap- 
pear to  be  sustainable  upon  the  other  evidence,  and  be  consistent  with  what  is  just  be. 
tween  the  parties.  {See  aUo  Beebe  v.  BttU,  id.  504 ;  Heniham  v.  Doe,  1  Blac^*  Rep. 
165,  note  (6).)  This  is  clearly  the  rule  where  the  question  arises  on  a  ease  pie. 
senting  a  full  history  of  the  trial,  and  where  the  motion  is  addressed  to  the  sound 
diseretion  of  the  court ;  but  as  to  a  bill  of  exceptions,  quere.  {See  Cameron  y.  Ir» 
wm,  5  HiU,  372 ;  Soulden  v.  Van  Renseelaer,  9  Wend.  296,  7 :  Jaekeon  y.  BoUrU^ 
11  id.  430^  and  the  ea$e§  there  eittd.) 
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ouit  before  Kent,  C.  Judge,  in  April,  1843.  The  plaintiff  gave 
in  evidence  his  deposit  or  bank-book  of  account  with  the  defen* 
dants'  bank,  on  which  there  stood  to  the  plaintiff's  credit  the 
sum  of  f  496,09,  being  a  balance  struck  on  the  1st  oi  October, 
1842,  in  the  hand-writing  of  a  clerk  of  the  bank.  The  defen* 
dants  moved  for  a  nonsuit  on  two  grounds,  viz.  1.  That  the  suit 
was  commenced  by  attachment  against  a  foreign  corporation, 
and  the  plaintiff  was  bound  to  prove  he  was  a  resident  of  this 
state  at  the  time  it  was  commenced  ;  and  2.  That  he  was  bound 
to  prove  a  demand  of  the  money  deposited  with  the  defendants 
before  the  suit  was  commenced.  The  judge  overruled  the  mo- 
tion, and  instructed  the  jury  to  find  a  verdict  for  the  plaintiff 
Verdict  accordingly.  The  defendants  now  moved  for  a  new 
trial  on  a  case,  with  leave  to  turn  it  into  a  bill  of  exceptions. 

R.  B,  Kimball,  for  the  defendants. 

O.  H.  Piatt,  for  the  plaintiff. 

B&ONsoN,  J.  Actions  against  foreign  corporations  may  be 
commenced  by  attachment,  by  a  resident  of  this  state.  (2 
R.  S,  459,  §  15.)  The  objection,  is,  that  the  plaintiff  did  not 
prove  that  he  was  a  resident.  In  the  circuit  and  district 
courts  of  the  United  States,  the  facts  upon  which  their  jurisdic- 
tion depends  must  be  alleged  in  the  declaration,  and  proved  on 
the  trial.  But  these  are  courts  of  limited  jurisdiction.  The  rule 
is  otherwise  in  courts  of  general  jurisdiction.  There,  as  a  gen- 
eral rule,  the  defendant  must  plead  to  the  jurisdiction.  A  plea 
in  bar  of  the  action  admits  that  the  court  may  take  cognizance 
of  the  cause.  The  objection  on  the  trial  went  to  the  ability  of 
the  plaintiff  to  sue  by  attachment.  That  might,  perhaps,  have 
been  pleaded  in  abatement ;  and  if  so,  the  objection  was  lost  by 
pleading  in  bar.  A  motion  to  set  aside  the  attachment  for  irre- 
gularity would  have  been  the  best  mode  of  raising  the  question. 
But  clearly,  after  appe$iring  and  pleading  in  bar,  it  is  too  late  to 
make  the  objection  that  the  suit  was  not  properly  conmienced. 

This  is  the  common  case  of  an  account  between  a  bank  and 
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one  of  its  dealers.  The  usual  course  of  such  business  is,  for  th^ 
dealer  to  deposit  his  money  with  the  bank,  to  be  repaid  upon 
his  checks  or  drafts,  or  in  taking  up  his  notes  or  acceptances 
made  payable  at  the  bank.  It  is  not  strictly  a  deposit,  nor 
a  bailment  of  any  kind ;  for  the  same  thing  is  not  to  be  returned, 
but  another  thing  of  the  same  kind  and  of  equal  value.  In  the 
civil  law  it  is  called  a  mtUuunij  or  loan  for  consumption.  Ex* 
cept  where  the  deposit  is  special,  the  property  in  the  money  de- 
posited passes  to  the  bank,  and  the  relation  of  debtor  and  cred- 
itor is  created  between  the  parties.  {Commercial  Bank  v. 
HugheSy  17  Wend.  94.)  Still,  the  commonly  received  opinion 
is,  that  the  banker  cannot  be  sued  for  the  money  until  after  the 
customer  has  drawn  for  it,  or  in  some  other  way  required  its  ro* 
payment.  Mr.  Justice  Story  says,  the  bank  is  to  restore  the  mo* 
ncy  "  whenever  it  is  demanded."  {Story  On  Bailm*  66,  h  88 ; 
and  see  Marzctti  v.  Williofns,  1  Bam.  ^  Ad.  415 ;  Chit.  On 
BiUs,  647,  ed.  of  1839 ;  ChU.  Jr.  On  BUls,  44.)  Judging  from  the 
oirdinary  course  of  this  business,  I  think  the  understanding  be^ 
tween  the  parties  is,  that  the  money  shall  remain  with  the 
banker  until  the  customer,  by  his  check,  or  in  some  other  way^ 
calls  for  its  repa3rment :  and  if  such  be  the  nature  of  the  con- 
tract, the  banker  is  not  in  default,  and  no  action  will  lie,  until 
payment  has  been  demanded.  No  one  could  desire  to  receive 
money  in  deposit  for  an  indefinite  period,  with  a  right  in  the 
depositor  to  sue  the  next  moment,  and  without  any  prior  inti* 
mation  that  he  wished  to  recall  the  loan.  I  do  not  find  that 
the  point  has  ever  been  decided ;  but  it  may  be  that  this  is  the 
first  case  where  a  man  has  sued  his  banker  without  first  draw- 
ing on  him  for  the  money. 

We  are  reminded  that,  where  the  promise  is  to  pay  on  de- 
mand, the  bringing  of  the  action  is  a  sufficient  request.  If  that 
^ere  a  new  question  I  think  the  courts  would  not  again  fall 
into  the  absurdity  of  admitting  that  there  must  be  a  demand, 
and  still  holding  that  a  suit  may  be  commenced  without  any 
prior  request  They  would  either  say  that  no  demand  was 
necessary,  or  else  that  it  was  a  condition  precedent  to  the  right 
of  action.    It  is  an  ancHSialy  in  the  law  that  the  breach  of  the 
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defendant's  contract  should  be  made  out  by  the  very  fact  of  su- 
ing him  upon  it.  In  all  other  cases  there  must  be  a  breach  be- 
fore suit  brought.  The  rule  ought  not  to  be  extended  to  cases 
which  do  not  fidl  precisely  within  it  Here,  the  contract  to  be 
implied  from  the  usual  course  of  the  business  is,  that  the  banker 
shall  keep  the  money  until  it  is  called  for.  Although  it  is  not 
strictly  a  bailment,  it  partakes  in  some  degree  of  that  character. 
That  is  enough  to  distinguish  it  from  the  ordinary  case  of  a 
debt  payable  on  demand,  though  it  must  be  admitted  that  die 
distinction  is  not  a  very  strong  one.    * 

Some  stress  has  been  laid  upon  the  fact  that  a  balance  had 
been  struck  upon  the  plaintiff's  bank-book  by  one  of  the  clerks 
in  the  bank.  That  was  but  the  ordinary  transaction  of  writing 
up  the  customer's  book  ;  or,  in  other  words,  setting  tfie  debits, 
or  sums  which  had  been  paid  upon  his  checks,  against  the 
credits  which  were  given  in  the  book  at  the  time  the  deports 
were  made.  It  only  rendered  the  account  complete  up  to  the 
time  when  the  balance  was  struck.  It  furnished  no  evidence 
of  a  change  of  the  contract  upon  which  the  money  was  received 
in  deposit. 

Nelson,  Ch.  J.,  concurred. 

CowEN,  J.  If  the  usage  assumed  by  my  brethren  in  this 
case  had  been  proved,  I  should  think  the  action  premature ;  but 
I  do  not  believe  we  can  take  judicial  notice  of  it. 

New  trial  granted* 


I'he  City  op  Utica  vs,  Richardson. 

Where  an  act  incorporatin|p  a  city  proTided  that  in  suits  for  certain  penaltiw  it 
shnuld  '*  be  lawful  to  declare  grenerally  in  debt  d&c,  ttatingihe  section  of  the  act 
or  the  by-law  or  ordinauce  under  which  the  penalty  is  claimed  ;"  held,  sufficient 
to  refer  to  the  section  by  number^  without  setting  forth  its  contenU. 

Demurrer.    The  action  was  debt  brought  by  the  city  of 
Utica  to  recover  $60  from  the  defendant  for  repeated  violations 
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of  §  61  of  the  city  by-laws  and  ordinances.  The  declara- 
tion contained  thirty  counts,  in  the  following  form :  "  For  that 
the  said  defendant  heretofore  &c.,  at  <kc.,  was  indebted  to  the 
said  plaintiff  in  the  sum  of  two  dollars,  part  and  parcel  of  the 
said  sum  of  sixty  dollars  above  demanded,  for  a  violation  of  sec- 
tion fifty-one  of  the  by-laws  and  ordinances  of  the  city  of  Utica, 
adopted  by  the  common  council  of  said  city,  March  16th,  1842, 
by  virtue  of  an  act  entitled  *  An  act  to  incorporate  the  city  of 
Utica,'  passed  February  13th,  1842:  whereby  an  action  hath 
accrued,"  &c.  Demurrer,  assigning  among  other  catises  "  that 
the  said  fifty-first  section  of  the  by-laws  and  ordinances  is  not 
set  forth  or  stated,  or  its  substance  in  any  way  made  to  appear." 
Joinder. 

J.  Benedict,  for  the  defendant,  cited  Stokes  v.  The  Corpora- 
tion of  New-York,  (14  Wend,  87;)  HarkerY.  The  Corporation 
of  New-  York,  (17  id.  199 ;)   Webster's  Diet,  verb,  "  state.'' 

O.  P.  Kirkland,  for  the  plaintiflfe. 

By  the  Court,  Cowen,  J.  The  question  arises  on  the  forty- 
second  section  of  the  act  to  incorporate  the  city  of  Utica.  {Sess. 
L.  of  1832,  p.  26.)  The  act  itself  imposes  certain  penalties,  and 
gives  power  to  impose  others  by  corporate  laws.  These  are  to 
be  passed  by  the  common  coimcil,  and  are  called  ordinances, 
rules,  regulations  and  by-laws.  {Id.  §  38.)  The  common  coun- 
cil may  enforce  observance  of  all  rules,  ordinances,  by-laws  and 
police  regulations,  by  imposing  penalties  on  any  person  violating 
them.  {Id.  §  40.)  These  are  to  be  published  in  two  city  news- 
papers for  three  weeks ;  the  papers  to  be  designated  by  the 
common  council.  {Id.  k  41.)  Then  comes  the  42d  section, 
providing  for  the  more  easy  pleading  in  suits  for  penalties.  It 
is  thus :  "  All  actions  brought  to  recover  any  penalty  or  forfeiture 
incurred  under  this  act,  or  the  ordinances,  by-laws  or  police 
regulations,  made  in  pursuance  of  it,  shall  be  brought  in  the 
corporate  name ;  and  in  any  such  action,  it  shall  be  lawful  to 
declare  generally  in  debt  for  such  penalty  or  forfeiture,  statir^ 
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the  section  of  this  act  or  the  by-law  or  ordinance  under  which 
the  penalty  is  claimed,  and  to  give  the  special  matter  in  evi- 
dence ;  and  the  defendant  may  plead  the  general  issue,  and  give 
the  special  matter  in  evidence."  The  dispute  turns  on  the 
meaning  of  the  word  stating;  and  Webster's  Dictionary,  verb 
state,  is  cited,  from  which  it  is  sought  to  show  that  it  means  to 
detail.  But  according  to  his  definition  it  is  not  always  so.  It 
may  mean  to  set  down  in  gross.  Webster,  however,  is  not  a 
very  fit  authority  by  which  to  test  the  force  of  the  word  in  a 
statute  concerning  pleading.  Were  t  e  pleader  put  to  detail  the 
provisions  of  the  by-law,  little  or  nothing  would  be  gained  by 
the  statute,  for  he  was  bound  to  do  no  more  at  the  common  law. 
The  act  probably  intended  that  he  should  refer  to  the  seetioOi 
and  the  word  referring  instead  of  stating  would  in  that  view 
have  been  the  more  apt  expression.  In  2 12.  &  395,  §  10, 2d  ed., 
providing  for  the  more  easy  declaring  on  penal  statutes  in  general, 
the  former  word  is  used.  Under  that  act,  after  naming  in  general 
words  the  subject  of  the  statute,  you  may  stop  with  numbering 
the  section,  as  the  pleader  has  done  here.  That  is  the  usual 
mode  of  reference  to  enactments.  In  this  particular  case  the 
act  says  you  may  declare  generally  in  debt,  stating  the  section; 
not  the  substance  or  contents  v  the  section.  We  are  of  opinion 
that  the  word  stating  must  be  understood  as  synonymous  with 
referring.  Precautions  are  taken  against  the  defendant  bein^ 
misled,  by  the  previous  sections  which  provide  for  publication. 
Beside,  he  can  have  access  to  the  corporate  entries. 

We  were  referred  to  Stokes  v.  7%c  Corporation  of  New-  York, 
(14  Wend.  87,)  and  Harker  v.  The  Corporation  of  New-  York, 
(17  id.  199 ;)  neither  of  which,  it  was  admitted,  have  any  direct 
application.  In  our  construction  of  the  statute  in  question,  they 
have  none.  In  the  first  case,  no  question  on  the  pleadings  could 
arise.  The  second  case  discussed  the  question  at  conmion  law,  by 
which,  no  doubt,  the  plaintifi*  must  declare  specially,  setting  out 
the  by-law  and  showing  that  it  had  been  violated. 

There  must  be  judgment  for  the  plaintiflf. 

Ordered  accordingly. 
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Oit^ 


Per 


I  to  obtain  judgment  on  an  award  of  ailiitiaton  an  Mnnmaij,  and 
L^^siramenta  of  the  statate  most  be  atrietly  complied  with.  Per  BaoNBON,  J. 
\  affidavit  to  prove  the  aubmiacion  bond  atated  that  the  deponent'a  name 
^^^ft:»«d  to  the  attestation  claoae  of  the  bond  was  in  hia  own  hand-writing,  and 
^^^^  inctmmcnt  waa  signed,  sealed  and  ddiveied  in  hia  pieaenee;  held,  on 
^^^roDght,  after  confirmatioQ  and  judgment,  that  the  ptoof  waa  insiifficaent» 
'^^^sh  as  the  affidavit  did  not  show  that  the  witneas  sobscribed  when  tha 
^^^^8  executed. 

T,  however,  that  aa  this  objection  did  not  appear  to  have  been  raised  in 
.^  — ^l  below,  the  party  codd  not  avail  himself  of  it  on  error. 

^^^^^^v  course  for  the  party  resisting  confirmation  is,  to  submit  his  objections  in 
^*^^^^  and  then  they  may  be  certified  and  retomed  on  eiror  with  the  other 
relating  to  the  application.    Per  BaoNsoic.  J. 

%.o  prove  an  attested  deed,  the  subscribing  witneas  must  be  called,  if  within 
t  of  pioceas  and  in  a  situation  to  be  sworn ;  and  neither  the  testimony 
T^taty  to  the  instrument,  nor  his  adnuasiona  out  of  court,  can  be  received 
j^"^  ^   ^«*t)stitute.    i'er  Beonsoh,  J. 

v^   ^^^^v^    «]ie  party's  answer  to  a  bill  in  chancery  be  receiyed  as  a  substitute. 
*^*"^    wi,J. 

*ing  t0ifiieat,  within  the  meaning  of  the  rule,  is  one  who  waa  ] 
"Uio  instrument  was  executed,  and  who  at  that  time  subscribed  hia  name 
'-^  a  witness  of  the  execution,    i'cr  Bronson,  J. 

,  however,  need  not  be  present  at  the  moment  of  execution ;  but  if  call- 
^^sraediately  afterwards,  and  requested  by  the  parties  to  attest  the  instru- 
'ftJie  execution  by  them,  and  his  act  of  subscribing,  will  be  regarded  as  parts 
^^y^.^^        ~^ —   ^K«une  transaction.    P«r  BaoNaoN,  J. 

>gL^         ■^^^^.  if  the  witness  subscribe  afterwards  without  being  requested  by  the  par. 
.^^^  .  ^'^^^Dugh  he  was  present  at  the  time  of  execution,  and  has  since  heard  the 
acknowledge  the  instrument  to  be  theirs.    Per  Beonson,  J. 
of  Jacluon  ex  dem,  Parker  v.  Phillips,  (9  Cowen,  94,)  so  f&r  as  it  holds 
L«  who  affixes  his  name  to  an  instrument  after  its  execiitioD,  without  being 
,  is  a  good  subscribing  witness,  disapproved.    Per  BaoNsoN,  J. 

V  -^-  OR  to  the  Tioga  common  pleas.    On  the  27th  of  Decem- 

'     ^^^41,  the  parties  executed  mutual  bonds  of  submission, 

.       '^^^jnedto  abide  and  perform  the  award  of  Camp,  Wallis 

-         /^^'^Dsson,  "so  ds  the  award  of  the  said  arbitrators  be  made 

£      '    *^^     writing,  ready  to  be  delivered  to  the  said  parties  in  dif- 

^^^.^^^^j  on  or  before  the  first  day  of  February  next :"  and  they 

^^^^^   that  judgment  should  be  rendered  upon  the  award  by 
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the  Tioga  common  pleas  pursuant  to  the  statute.  On  the  first 
day  of  Febniary,  1842,  the  arbitrators  awarded  in  writing  that 
Hollenback  pay  to  Fleming  the  sum  of  ^1500,78.  At  the  next 
term  of  the  court,  held  the  same  month,  Fleming  moved,  upon  no- 
tice, for  confirmation  of  the  award  and  judgment  thereon.  He 
produced  the  bond  of  Hollenback,  which  purported  to  have  been 
executed  in  the  presence  of  Charles  P.  Avery,  who  made  affida- 
vit that  he  was  present  at  the  time  of  signing  and  sealing  the 
bond,  and  that  Hollenback  did  duly  sign,  seal  and  deliver  the 
bond  in  his  presence ;  "  and  that  the  name  of  Charles  P.  Avery 
set  and  subscribed  as  a  witness  thereto  is  of  the  proper  hand- 
writing  of  this  deponent?^  Fleming  also  produced  the  award, 
which  purported  to  have  been  signed  by  the  arbitrators  in  pre- 
sence of  Frederick  J.  Fay,  who  made  affidavit  that  he  saw 
Camp  and  Wallis,  [two  of  the  arbitrators]  sign,  seal,  and  publish 
the  award ;  and  that  Slosson  [the  third  arbitrator]  "  did  request 
this  deponent  to  subscribe  his  name  as  a  witness  to  tlie  said  award, 
and  did  acknowledge  his  execution  of  and  his  signature  to  the 
same  to  be  his  act  and  deed ;"  that  the  names  of  the  arbitrators 
subscribed  to  the  award  are  of  their  proper  hand-writing ;  and 
that  the  name  of  Frederick  J.  Fay  subscribed  to  the  said  award 
as  a  witness,  is  of  the  handwriting  of  this  deponerit. 

At  the  same  term  Hollenback  moved,  upon  notice,  to  vacate 
the  award.  The  court  confirmed  it,  however,  and  rendered 
judgment  in  favor  of  Fleming.  Hollenback  thereupon  brought 
error. 

Af.  T.  Reynolds,  for  the  plaintiff  in  error. 

N.  Hill  Jun,,  for  the  defendant  in  error. 

By  the  Court,  Bronson,  J.  When  there  has  been  a  sub- 
mission to  arbitration  under  the  statute,  judgment  may  be  ren- 
dered on  the  award,  "  upon  such  submission  being  proved  by 
the  affidavit  of  a  subscribing  witness  thereto,  and  upon  the 
award  made  in  pursuance  thereof  being  proved  in  like  manner j 
or  by  the  affidavit  of  the  arbitrators.''    (2  jR.  S,  542,  h  9.)    A 
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subscribing  witness  is  one  who  was  present  when  the  instrument 
was  executed,  and  who  at  that  time  subscribed  his  name  to  it 
as  a  witness  of  the  execution.     {Henry  v.  Bishop,  2  Wend. 
575.)    The  witness  need  not  be  present  at  the  moment  of  exe- 
cution.   If  he  is  called  in  by  the  parties  immediately  afterwards, 
and  told  that  it  is  their  deed  or  agreement,  and  requested  to  sub- 
scribe his  name  as  a  witness,  that  will  be  enough.    The  execu- 
tion by  the  parties,  and  the  subscribing  by  the  witness,  are  then 
considered  as  parts  of  the  same  transaction.    {Parke  v.  Mearsy 
3  Esp.  A  1 71,  2  Bos.  ^  Pull  217,  S.  C. ;  Powell  v.  Black- 
ett,  1  Esp.  K  97 ;  Lesher  v.  Levan,  2  Dall.  96 ;   Grellier  v. 
Neale^  Peak^s  Cos.  146 ;  Munns\.  Dupont,  3  Wash.  C.  C.  Rep. 
31,  42 ;  and  see  per  Lawrence  and  Chambre,  Js.,  in  Wright  v. 
Wakefield^  4   Taunt  220.)     But  although  the  witness  was 
present  at  the  execution,  if  he  did  not  subscribe  the  instrument  at 
that  time,  but  did  it  afterwards  without  the  request  of  the  par- 
ties, he  is  not  a  good  attesting  witness.    He  may  prove  the  in- 
strument if  there  was  no  attesting  witness,  because  he  saw  it 
executed,  and  there  is  no  better  evidence  of  the  execution.    But 
if  there  was  a  subscribing  witness  at  the  time,  he  must  be  called. 
{Henry  v.  Bishop,  2  Wend,  575 ;  McCraw  v.  Gentry,  3  Camp. 
232.)    These  distinctions  may  be  enforced  by  considering  the 
reasons  for  requiring  the  subscribing  witness,  to  the  exclusion 
of  all  other  modes  of  proving  the  instrument.    He  must  be  called, 
if  within  the  reach  of  process,  because  he  may  be  able  to  state 
the  time  of  the  execution,  and  other  material  facts  attending  the 
transaction,  which  may  not  be  witliin  the  knowledge  of  any 
other  witness ;  and  for  the  further  reason,  that  he  is  the  person 
selected  and  agreed  on  by  the  parties  as  the  witness  of  their  act 
in  making  the  instrument,  with  the  attending  circumstances. 
{Henry  v.  Bishop,  2  Wend,  575 ;  1  Phil.  Ev.  464,  5,  and  notes 
by  Cowen  ^  HiU,  1261, 2 ;  1  Stark.  Ev.  371,  ed.  of  '42 ;  Greenl. 
Ev.  604.)    Proof  of  the  confession  or  acknowledgment  of  the 
party  that  he  executed  the  instrument,  will  not  be  received  as  a 
substitute  for  the  testimony  of  the  subscribing  witness.    {Fox 
V.  Reil,  3  Johns.  47 ;  Abbot  v.  Plumbe,  Doug.  216 ;  Cunliffe 
r.  Seftonj  2  East,  183 ;  Laing  V.  Raine,  2  Bos.  ^  Pull.  86 ; 
ToL.  YI.  39 
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Jimes  V.  Brewer^  4  Taunt.  46.)  Lord  Kenyon  refused  to  re* 
(JeivB  the  acknowledgment  of  the  person  who  executed  die  deed, 
though  made  in  his  presence,  in  court,  and  on  the  trial  where 
the  deed  was  to  be  used.  (Johnson  v.  Mason^  1  Esp.  R.  89.) 
The  execution  of  the  deed  cannot  be  proved  by  one  of  the  par- 
ties to  it.  The  subscribing  witness  must  be  called.  {Rex  t. 
Tnhab.  of  Harringworth,  4  Maude  ^  Sel  350 ;  WUloughhy  ▼. 
Carleton^  9  Johns.  136.)  And  he  must  be  produced,  although 
the  defendant  has  admitted  the  execution  of  the  instrument  in 
his  answer  to  a  bill  of  discovery.  {Call  v.  Dunning,  4  JSeist^ 
53.)  I  have  never  supposed  that  the  decision  in  Jackson  r. 
Phillips,  (9  Cowen,  94,)  so  far  as  relates  to  the  proof  olT  the 
lease  between  Yost  and  Barnes,  could  be  supported  upon  prin- 
ciple ;  nor  am  I  able  to  reconcile  it  with  the  subsequent  decision 
in  Henry  v.  Bishop,  (2  Wend,  575.)  This  case  asserts  the  doc- 
trine that  no  one  is  an  attesting  witness  who  did  not  subscribe 
his  name  as  such  at  the  time  the  instrument  was  executed. 
I>oing  so  upon  a  subsequent  confession  or  acknowledgment  by 
the  parties  will  not  answer.  He  is  not  then  a  witness  of  the 
execution ;  but  of  a  conversation  about  the  execution.  He  can- 
not speak  of  the  attending  circumstances  at  the  time  the  instm- 
ment  was  made ;  nor  is  he  the  person  agreed  on  by  the  parties 
to  witness  the  transaction. 

Now  in  this  case,  the  name  of  Avery  appeared  upon  the  sub- 
mission bond  as  an  attesting  witness,  and  his  affidavit  fully 
proved  the  execution  of  the  instrument.  But  he  neither  says, 
in  general  terms,  that  he  was  a  subscribing  witness,  nor  that  he 
subscribed  at  the  time  of  execution.  He  sajrs,  the  name  of 
Avery  to  the  bond  "is  of  the  proper  hand- writing  of  this  depo- 
nent." That  may  be  true,  although  the  name  was  only  affixed 
the  moment  before,  and  without  the  request  or  knowledge  of 
the  obligor  in  the  bond.  This  judgment  was  recovered  by  a 
summary  proceeding,  and  the  requirements  of  the  statute  should 
have  been  strictly  complied  with.  But  the  objection  to  the  affi- 
davit was  of  such  a  nature  that  it  might  be  waived.  Hollen- 
beck  not  only  had  notice  of  the  motion  for  judgment,  but  he 
itutde  A  cross  motion  to  vacate  the  award ;  and  it  does  not  ap- 
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pear  that  he  made  any  question  upon  the  sufSciency  of  the 
moving  papers.  For  aught  we  can  see,  he  admitted  that  there 
was  no  formal  defect  in  those  papers,  and  rested  his  opposition 
upon  other  grounds.  Where  the  party  brings  error  upon  such 
an  objection  as  is  now  made  to  this  affidavit,  he  should  take 
care  to  have  it  appear  that  the  question  was  made  in  the  court 
below.  The  best  course  of  proceeding  would  be  for  the  party 
to  submit  his  objections  in  writing ;  and  on  bringing  error,  the 
objections  would  then  be  certified  and  returned  with  the  other 
papers  relating  to  the  application.  (2  R.  S.  543,  §  15  to  17.) 
As  it  does  not  appear  in  any  form  that  an  objection  was  taken 
in  the  court  below  to  the  moving  papers,  it  is  but  a  reasonable 
intendment  in  support  of  the  judgment  that  the  opposition  to 
the  motion  was  placed  upon  other  grounds. 

The  like  answer  may  be  given  to  the  like  objection  to  the 
affidavit  of  Fay,  who  proved  the  execution  of  the  award  by  the 
arbitrators.  There  is  a  further  objection  raised  to  this  affidavit, 
that  the  witness  did  not  see  Slosson,  one  of  the  arbitrators,  sign  the 
award.  The  name  of  Slosson  appears  to  have  been  first  signed 
to  the  award,  and  under  it  stand  the  names  of  Camp  and  Wallis. 
The  witness  saw  the  signing  of  the  two  last,  but  not  of  the  first* 
The  case  seems  to  be  this.  Slosson  signed,  and  then  the  wit- 
ness came  in,  and  saw  the  signing  of  the  two  others.  Slosson 
thereupon  acknowledged  his  signature  to  the  witness,  and  re- 
quested  him  to  subscribe  his  name  as  a  witness,  which  was  done. 
Upon  this  state  of  facts,  Fay  was  a  good  attesting  witness. 

Under  the  iia  quod  clause  in  the  submission,  a  copy  of  the 
award  should  have  been  ready  to  be  delivered  to  each  of  the 
parties ;  and  Hollenback  objects  that  it  does  not  appear  that  a 
copy  was  ready  for  him.  It  does  not  appear  that  he  made  this 
objection  in  the  court  below.  And  besides,  he  stated  in  his  own 
papers  that  the  arbitrators  made  an  award. 

The  objections  which  were  raised  on  the  motion  of  Hollen- 
back to  vacate  the  award,  so  far  as  they  were  of  any  force,  were 
sufficiently  answered  by  the  papers  of  Fleming. 

Judgment  affirmed. 
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Bump  and  another  vs,  Phcenix  and  another. 

To  a  declaraticn  coDtainingr  the  commoa  coants,  the  defendant  pleaded  that  he 
and  the  plaintiff  accounted  together  in  rcepect  to  the  moneys  now  claimed  by 
the  latter,  and  divers  sums  of  money  then  due  the  defendants ;  alleging  that,  oo 
such  accounting,  the  defendant,  at  the  request  of  the  plaintiff,  credited  and  aU 
lowed  all  the  moneys  mentioned  in  the  declaration,  and  that  a  balance  was 
found  due  the  defendant  of  $700,  which  the  plaintiff  promised  to  pay.  Hdd^ 
that  the  plea  was  bad  eyen  on  general  demurrer. 

Though  issue  be  joined  on  such  a  plea,  and  a  verdict  rendered  against  the  plaintifl^ 
he  will  be  entitled  to  judgment  mm  ohwtante.    Per  Cowbn,  J. 

A  debt  already  due  can  only  be  discharged  by  a  release,  an  accord  and  satis- 
iaetion,  or  payment    Per  Cowen,  J. 

Demurrer  to  plea.  The  declaration  contained  tne  common 
counts  in  assumpsit,  including  an  iiisimid  computassent  The 
defendants  pleaded  an  accoimt  stated  "  of  and  concerning  the 
said  several  sums  of  money  in  the  said  declaration  mentioned, 
and  also  of  and  concerning  divers  large  sums  of  money  then 
due  and  owing  from  the  said  plaintiffs  to  them  the  said  defen- 
dants, and  that  upon  such  accounting  the  said  defendants  did 
then  and  there,  with  the  assent  and  at  and  upon  the  request  of 
the  said  plaintiff,  credit  and  allow  the  said  plaintiffs  all  and 
every  the  said  several  sums  of  money  claimed  by  them,  the 
said  plaintiff,  to  be  due  to  them  from  the  said  defendants  for  or 
by  reason  of  the  said  supposed  promises  and  undertakings  in 
the  said  declaration  mentioned"  &c. — alleging  a  balance  found 
due  the  defendants  upon  such  accounting  of  $700,  and  that  the 
plaintiffs  promised  tp  pay  the  same.  Demurrer,  assigning  for 
cause  that  an  account  stated  or  balance  struck  &c.  will  not 
bar  an  action  for  the  original  indebtedness.    Joinder. 

O.  F.  Comstockj  for  the  plaintiffs. 

C  De  Witt,  for  the  defendants. 

By  the  Courts  Cowen,  J.  In  answer  to  a  declaration  con- 
taining all  the  common  counts,  including  an  insimul  computaa- 
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Jen/,  the  defendants  have  pleaded  an  insimul  computassent  of  the 
whole,  with  divers  sums  due  to  the  defendants ;  that  they,  at 
the  request  of  the  plaintiffs,  credited  them  with  tlie  sums  claim- 
ed in  the  declaration ;  and  that  the  plaintiffs  were  found  to  be 
in  arrear  to  the  defendants  $700,  which  the  plaintiffs  promised 
to  pay. 

All  the  authorities  deserving  of  any  countenance  are  against 
this  plea,  unless  the  tirni  which  the  pleader  has  given  it  of  a 
balance  in  favor  of  the  defendants,  distinguishes  it  from  former 
cases.      They  are  mostly  collected  in  Latces  On  Assumpsit, 
p.  479  to  483,  Boston  ed.  of  1811.    By  these,  and  many  other 
cases  that  might  be  cited,  the  general  doctrine  is  entirely  estab- 
lished that  the  plea  of  an  account  stated  is  bad.    The  reason 
given  is,  that  debts  already  due  cannot  be  discharged  without  a 
release,  an  accord  and  satisfaction,  or  payment.    This  account 
stated  has  been  pleaded  in  almost  every  form,  and  always  of 
late  repudiated.     Sometimes  a  simple  accounting  has  been 
pleaded ;  {Mat/or  of  Scarborough  v.  Butler,  3  Lev.  237 ;)  and 
sometimes  the  plea  has  been  that,  on  the  defendant  promising 
to  pay  the  balance,  the  plaintiff  discharged  him  of  the  original 
debt.     (May  v.  King,  12  Mod.  537,  1  Ld.  Raym.  680,  S.  C.) 
In  the  case  last  cited.  Chief  Justice  Holt  was  dissatisfied  that 
such  pleading  should  be  attempted,  saying  that,  so  far  as  it  de- 
pended on  him,  this  should  be  the  last  time.    The  court  had, 
however,  once  or  twice  before,  without  due  consideration,  sanc- 
tioned it.    In  Atherley  v.  Evans,  {Say.  269,)  a  plea  that  a  bal- 
ance of  £12  was  struck  on  the  several  promises  in  the  declara- 
tion,  which  the  defendant  afterwards  paid,  was  held  bad. 
That  is  the  same  as  the  case  before  us,  except  that  here  the 
payment  is  alleged  by  circumlocution.      There,  the  parties 
agreed  on  a  balance,  which  the  defendant  paid  in  cash.    Here, 
the  payment  is  by  mutual  credit.     They  agree  on  a  balance  in 
favor  of  the  defendants,  and  the  plaintiffs  promise  to  pay.    If, 
in  that  case,  the  agreement  was  not  of  force  to  bar  all  except 
the  £12,  a  fortiori  it  cannot  be  received  here  to  bar  the  whole. 
In  either  case,  the  fact  would  be  evidence  under  a  plea  of  pay- 
ment, ( Whittington  v.  Roberts^  4  Monroe,  173,  4,)  or  under 
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the  general  issue ;  and  the  matter  of  the  present  plea  would 
form  a  set-off.  But  the  whole  is  no  more  in  principle  than  the 
pleas  so  often  condemned.  In  May  v.  JSSwg",  Holt,  Ch.  J.  said, 
"  if  there  be  two  dealers,  and,  without  coming^  to  an  account, 
they  agree  to  be  clear  against  one  another,  it  would  not  be  well 
without  coming  to  an  account ;  and  to  plead  it  as  an  account, 
is  but  argumentative  of  payme^it  &c.,  and  therefore  not  to  be 
allowed ;  nor  need  it  be  shewn  for  cause  of  demurrer."  (12 
Mod,  638.)  That  is  anotlier  instance  quite  as  strong  as 
the  present ;  for  this  promise  to  pay  the  balance  to  the  de- 
fendants goes  no  farther  to  extinguish  the  plaintiff'  claims 
of  various  debts  on  promises  broken,  than  would  the  striking 
of  an  even  balance,  and  promising  to  "  be  clear  against  one  an- 
other." It  comes  back  to  the  governing  principle  that  a  man  can- 
not discharge  a  precedent  debt  by  reckoning  with  his  adversary, 
and  promising  him  any  thing ;  though  he  may,  if  the  debt  be 
not  due.  May  v.  King^  as  reported  in  12  Mod,  covers  the 
whole  ground.  It  illustrates  the  distinction  running  through 
the  cases  on  this  head,  between  debts  dtte^  and  yet  to  became 
due;  and,  as  to  the  former,  cuts  off  all  pleas  of  oral  arrange- 
ments, in  bar,  whatever  may  be  their  language.  Suppose  then 
an  issue  taken  on  this  accounting,  and  found  for  the  defendants ; 
it  would  not  affect  the  promises  declared  upon.  The  issue 
would  be  immaterial,  and  we  should  be  bound  to  render  judg- 
ment for  the  plaintiffs  noti  obstante  veredicto. 

The  defendants'  counsel  contended  that  the  plea  was  an  ar- 
gumentative plea  of  payment ;  and  so,  good  against  this  demur- 
rer, which  does  not  assign  circumlocution  for  cause.  The  an- 
swer will  be  found  in  what  I  have  cited  from  May  v.  King, 
and  more  especially  in  Atherley  v.  Evans.  There  was  a  di- 
rect payment  of  the  balance,  but  Sir  Dudley  Rider,  Ch.  J.  said, 
though  payment  of  the  whole  may  be  pleaded,  yet  the  jdea  in 
question  was  bad,  because  it  did  not  discharge  the  original  debt 
The  accoimting  extinguishes  nothing ;  and  yet  in  that,  there  is  aL* 
ways  a  setting  off  of  one  debt  against  another  by  agreement  of  par- 
ties. Each  debt,  though  so  agreed  to  be  setoff  still  remains.  The 
whole  is  nothing  more  than  evidence  of  the  state  of  the  account 


ALBANY,  JANUARY,  1844.  311 

Van  Etten  v.  Hunt 

between  the  parties.  In  the  case  at  bar,  the  whole  is  mere  ac- 
cord, without  satisfaction.  I  repeat,  that  an  issue  upon  it  would 
be  immaterial ;  as  much  so  as  if  issue  should  be  joined  on  a 
plea  that  the  plaintiffs  had  confessed  the  defendants  owed  them 
Dothing.     The  defect  is  substantial,  not  merely  formal. 

Judgment  for  the  plaintijGb. 


R  Van  Etten  vs.  Hukst  and  Ct7SHino. 

In  i^enl,  a  jnatice's  attachment  authorizing  the  Mizure  of  goods,  if  ngular  on  ita 
&ee,  ■  fufficient  to  protect  the  officer  who  ezeeutea  it,  without  ihowing  the  pre- 
bminarj  proceedings.    Per  Bronson,  J. 

Bat  where  the  attachment  is  used  for  the  porpoeo  of  avoiding  a  sale  by  the  debtor 
u  being  fraudulent  in  respect  to  crediton,  the  officer  must  show  that  the  justice 
had  jurisdiction. 

Where  it  is  necessary  in  a  plea  of  justification  under  an  attachment  to  show  juris- 
diction, the  facts  on  which  jurisdiction  depends  must  he  set  forth.  General 
avennents  that  the  party  complied  with  the  statute,  that  the  proceedings  were 
according  to  its  requirements  &c.,  will  not  answer. 

An  attachment  against  a  non-resident  of  the  county,  under  the  33d  section  of  the 
actio  abolish  imprisonment  for  debt,  may  issue  without  any  affidavit  Per 
BaoRsojc,  J. 

In  tmpaas  de  bamSt  a  plea  that  the  goods  were  the  property  of  one  S.,  a  third  per. 
son,  and  that  the  defendants  took  them  by  virtue  of  an  attachment  against  him, 
gives  DO  color  for  the  action,  and  is  bad  as  amounting  to  the  general  issue,  even 
though  it  admit  that  the  plaintiff  claimed  the  goods,  at  the  time  when  &c.,  under 
a  pretended  sale  to  him  from  S.    Per  Bronbon,  J. 

Otherwise,  if  the  plea  also  admit  that  the  goods  were  taken  by  the  defendants  from 
the  poeeeuion  of  the  plaintiff. 

In  loch  case,  if  the  attachment  was  issued  under  the  33d  section  of  the  act  to  aboL 
irii  imprisonment  for  debt,  the  plea  must  show  that  the  debtor  was  a  wm^eti- 
dent  of  the  county,  and  that  the  plaintiff  in  the  attachment  was  his  creditor. 
An  averment  that  the  justice  issued  the  attachment  on  an  affidavit  of  these  facts, 
will  be  of  no  avail. 

the  affidavit,  ntA  being  required  by  the  statute,  is  extrajudicial  Per  Brom^ 
toff,  J. 

Dejaurrer  to  pleas.    The  declaration  was  in  trespass  for 
taking  and  carrying  away  certain  goods,  to  wit,  at  Elbridge,  in 
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the  county  of  Onondaga.  The  defendants  severally  pleaded  in  bar 
that  the  defendant  Gushing,  being  a  resident  of  said  county,  made 
application  in  writing  to  a  justice  of  the  peace  of  the  county  for 
an  attachment  against  the  property  of  one  Simon  Yan  Etten,  pur- 
suant to  the  statute  &c.,  and  made  affidavit  that  said  Simon  Van 
Etten  was  indebted  to  him  in  tlie  sum  of  $20  on  contract,  and 
that  said  Simon  was  a  non-resident  of  the  county ;  that  the  jus- 
tice issued  an  attachment  directed  &c.,  [returnable  in  three  daysy] 
which  was  delivered  to  the  defendant  Hurst,  a  constable  &c.y 
who,  by  virtue  of  the  attachment,  seized  and  took  the  goods  from 
the  possession  of  the  plaintiff  6cc,,  he  at  the  said  time  when  <fcc. 
claiming  title  to  the  goods  under  color  of  a  sale  pretended  to  be 
made  to  him  by  said  Simon,  whereas  nothing  passed  by  virtue 
of  the  pretended  sale,  but  the  same  was  fraudulent  and  void, 
and  the  goods  were  at  the  time  when  &c.,  the  property  of  said 
Simon,  and  not  the  property  of  the  plaintiff;  which  is  the  same 
supposed  trespass  Sec. — concluding  with  a  verification.  Special 
demurrer  and  joinder. 

W.  Porter  Jan.,  for  the  plaintiffl 

D.  Pratt,  for  the  defendants. 

By  the  Court,  Bronson,  J.  The  pleas  allege  that  the  plain- 
tiff claimed  the  goods  under  a  pretended  sale  thereof  by  Simon 
Tan  Etten  to  the  plaintiff  which  pretended  sale  was  void,  and 
that  the  goods  were  th£  property  of  Simon.  If  there  was 
nothing  else  in  the  pleas  they  would  be  bad.  They  would  give 
no  color  for  the  action,  and  consequently  be  obnoxious  to  the 
objection  of  amounting  to  the  general  issue.  (Brown  v.  Artchery 
1  Hill,  266.)  But  the  pleas  admit  that  the  property  was  taken 
from  the  possession  of  the  plaintiff,  and  so  plainly  give  color. 
The  plaintiff's  possession  was  sufficient  to  give  him  an  action 
of  trespass  against  a  stranger,  although  the  property  belonged 
to  another.  The  defendants  admit  the  plaintiff's  right  to  sue, 
unless  they  can  justify  under  the  process  against  Simon.    Such 
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a  plea  is  not  bad  for  lack  of  color.    It  does  not  amount  to  the 
general  issue ;  but  confesses  and  avoids  the  action. 

The  defendants  evidently  intend  to  attack  the  plaintiff's  title 
to  the  goods  under  the  sale  from  Simon  Van  Etten,  on  the 
groimd  that  the  sale  was  fraudulent  and  void  as  against  credit- 
ors. True,  the  pleas  say  nothing  about  creditors,  and  it  is  pos- 
sible that  the  sale  was  bad  for  some  other  fraud.  But  a  special 
pleader  is  not  at  liberty  to  leave  his  pleading  open  to  different 
constructions,  and  then  take  his  choice  between  them.  If  the 
defendants  mean  that  there  was  such  a  fraud  on  the  part  of  the 
plaintiff  that  the  title  did  not  pass  as  between  the  parties  to  the 
sale,  they  should  have  said  so.  But  there  can  be  little  doubt 
that  the  defendants  mean  to  attack  the  sale  on  the  ground  that, 
although  it  may  be  good  as  between  the  parties  to  it,  it  was 
fraudulent  and  void  as  against  creditors.  To  do  this,  they  must 
show  a  judgment  as  well  as  execution ;  or  where,  as  in  this 
case,  they  proceed  by  attachment,  they  must  show  that  the  jus- 
tice had  jurisdiction,  and  that  the  process  was  regularly  issued. 
And  this  is  necessary  to  the  justification  of  the  officer,  as  welV 
as  the  creditor.  {High  v.  Wilson^  2  Johns.  46;  Noble  v. 
Holmes^  5  HUl^  194,  and  note  (6).)  In  most  cases,  process  regu- 
lar upon  its  face  will  be  a  sufficient  protection  to  the  officer ; 
but  it  is  otherwise  when  the  process  is  used  for  the  purpose  of 
avoiding  a  sale  under  the  statute  of  13  Eliz,  There  the  offi- 
cer must  show  a  good  fomidation  for  the  process. 

Attachments  against  non-resident  debtors  under  the  33d  sec- 
tion of  the  non-imprisonment  law,  {Stat,  of  1831,  p.  403,)  may 
issue  without  any  affidavit.  {Clark  y.  Luce,  16  Wend.  479; 
Bates  V.  Rdyea^  23  id.  336.)  What  is  said  in  the  pleas  about 
an  affidavit  is  therefore  a  matter  of  no  moment,  and  may  be  laid 
out  of  the  case.  The  pleas  are  then  bad  because  it  is  not  stated 
or  averred  that  Simon  Van  Etten  was  a  non-resident  of  the 
county.  Without  such  an  averment  it  does  not  appear  that  the 
justice  had  any  jurisdiction  to  issue  the  attachment.  Instead 
of  stating  that  Gushing  made  affidavit  of  the  non-residence  of 
the  debtor,  the  pleas  should  have  alleged  that  in  point  of  fiict  he 
was  a  non-resident.    As  the  statute  does  not  require  an  affidavit, 

Vol.  VI.  '    40 


314  CASES  IN  THE  SUPREME  CX)URT. 

Hill  V.  Stoekincr. 

1  do  not  see  how  any  benefit  can  be  claimed  from  the  fact  that 
one  was  made.  Indeed,  it  seems  to  be  an  extra-judicial  oath, 
which  can  do  no  good  in  any  point  of  view. 

The  general  allegations  in  the  pleas  that  Gushing  applied  for 
the  process  pursuant  to  the  statute,  that  he  complied  with  the 
requirements  of  the  statute,  that  the  justice  had  jurisdiction, 
and  issued  the  process  in  pursuance  of  the  statute,  and  the  like, 
are  of  no  avail.  Where  it  is  necessary  to  show  jurisdiction,  the 
party  must  allege  the  existence  of  the  facts  on  which  jurisdic- 
tion depends.    {Sackett  v.  Andross,  5  Hill,  327.) 

The  pleas  are  also  bad  because  it  is  not  averred  that  Gushing 
was  a  creditor  of  Simon  Van  Etten.  No  one  but  a  creditor  had 
a  right  to  attack  the  sale  to  the  plaintiflf.    {Damon  v.  Bryanty 

2  Pick,  411.)  The  affidavit  that  Simon  Van  Etten  was  in- 
debted to  Gushing  will  not  aid  the  pleas,  for  the  reasons  already 

mentioned. 

Judgment  for  the  plaintiff. 


Hill  vs.  Stocking. 


In  enminary  proceedings  to  recover  poneanon  of  demised  premises,  under  2  R.  S, 
512,  §  28  et  seq.f  the  preliminary  affidavit  of  the  landlord  or  his  agent  must  make 
out  a  plain  case.    Per  Bronson,  J. 

Where  the  proceedings  were  instituted  by  S.,  and  the  affidavit  stated  that  J. 
demised  Uie  premises  &c.,  that  he  afterwards  died  leaving  S.  his  widuw,  that 
she  heeame  legally  entitled  to  receive  the  accruing  rents,  and  to  hate  po99e99ion 
of  the  premises,  without  setting  forth  any  fact  explaining  how  she  became  enti- 
tled ;  held,  not  sufficient  to  show  her  right  to  proceed. 

So,  even  though  the  affidavit  state  further  that  the  tenant  and  those  claiming  under 
him  have  recognized  the  widoto^s  right  to  the  premises,  by  paying  rent  to  her^ 
and  by  other  acts. 

The  affidavit  should  show,  among  other  things,  that  the  person  intended  to*  be 
removed  is  in  the  occupation  of  the  premises,  together  with  his  relation  to  the 
landlord ;  and  the  summons  should  be  directed  to  the  occupant  6y  name. 

Where  the  affidavit  was  of  a  holding  over  by  W.  [the  lessee,]  or  his  assigns,  or  Most 
claiming  under  him  or  them,  on  which  the  officer  issued  a  summons  directed  to 
W,  or  any  other  person  claiming  possession  o^the  premises,  and  it  appeared  that  W. 
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was  not  in  paaBenton,  but  that  the  premiaes  were  occupied  by  H.,  upon  whom  the 
SDmmona  was  served  ;  held,  that  the  proceedings  were  void  as  against  H.  for 
want  of  jurisdiction. 

Summary  proceedings  to  recover  possession  of  demised 
premises.  On  the  12th  of  April,  1842,  William  Ketcham 
went  before  a  supreme  court  commissioner  at  Buffalo  and 
made  afBdavit  as  follows :  "  William  Ketcham  of  said  city, 
agent  of  Sarah  B.  Stocking  of  the  same  place,  being  duly 
sworn,  deposes  and  says,  that  on  or  about  the  24th  day  of 
January,  A.  D.  1834,  Joseph  Stocking,  in  his  life  time,  since 
deceased,  leased  and  rented  unto  Nathaniel  Wilgus  of  said  city, 
for  the  term  of  eight  years  from  the  first  day  of  April  then  next, 
the  land  and  premises  &c.,  [describing  certain  premises  in  the  city 
of  Buffalo,  and  referring  to  the  lease  then  in  the  deponent's  pos- 
session.] And  this  deponent  further  says,  that  the  term  granted 
in  and  by  the  said  lease  has  expired ;  and  that  the  said  Wilgus, 
or  his  assigns,  or  those  claiming  under  him  or  them,,  hold  over 
and  continue  in  possession  of  said  premises,  without  the  permis- 
sion of  this  deponent  or  the  said  Sarah  B.  Stocking.  Deponent 
further  says,  that  the  said  Joseph  Stocking  departed  this  life  on 
or  about  the  3d  day  of  September,  1836,  leaving  the  said  Sarah 
B.  Stocking  his  widow,  him  surviving ;  that  after  the  death  of 
the  said  Joseph  Stocking,  the  said  Sarah  B.  Stocking  became  le- 
gally possessed  of  the  said  lease,  and  entitled  to  receive  the  ac- 
cruing rents  pursuant  to  the  terms  of  the  said  lease,  and  is  now 
entitled  to  the  possession  of  the  said  premises.  Deponent  fur- 
ther says,  that  since  the  death  of  the  said  Joseph,  the  said  Wilgus, 
and  those  claiming  under  him,  have,  by  paying  rent  to  the 
said  Sarah,  and  other  acts,  recognized  her  right  to  the  said  pre- 
mises and  to  receive  the  rents  thereof."  Upon  this  affidavit  the 
commissioner  issued  a  summons  directed  as  follows :  "  To  Na- 
thaniel Wilgus  of  the  city  of  Buffalo,  or  any  other  person 
claiming  possession  of  the  premises  hereinafter  mentioned." 
The  summons,  after  reciting  part  of  the  affidavit  of  Ketcham, 
proceeded  thus :  "  Therefore,  in  the  name  of  the  people  cfcc,  you, 
and  those  claiming  under  you,  are  hereby  smnmoned  and  re- 
quired'' &c.    Wilber,  a  constable,  to  whom  the  summons  was 
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delivered,  made  affidavit  on  the  summons  that  he  had  served 
the  same  by  giving  personal  notice  thereof  to  Wilgus ;  "  also  by- 
leaving  a  copy  thereof  with  Mila  W,  Hill,  who  claims  posses- 
sion of  a  portion  of  the  premises  within  described."  Hill  ap- 
peared and  made  objections  to  the  sufficiency  of  the  affidavit  and 
summons,  which  were  overruled  by  the  commissioner;  and 
such  proceedings  were  further  had  that  Hill  was  put  out  of  pos- 
session by  virtue  of  a  warrant  afterwards  issued.  He  thereupon 
removed  the  proceedings  into  this  court  by  certiorari. 

/  B.  Lathrop,  for  Hill. 

B.  S.  Spaldingj  for  S.  B.  Stocking. 

By  the  Court,  Bronson,  J.  The  affidavit  of  Ketcham  was 
not  sufficient  to  give  the  commissioner  jurisdiction.  It  was  not 
a  proceeding  to  remove  Wiigus,  the  lessee ;  for  he  was  not  in 
possession.  But  the  object  was  to  remove  Hill,  who  was  in 
possession,  and  who  has  in  fiotct  been  removed.  And  yet  he  is 
not  named  in  tlie  affidavit  The  allegation  is,  that  <^  Wilgus,  or 
his  assigns,  or  those  claiming  under  him  or  them,  hold  over.*^ 
Upon  this  a  roving  commission  was  issued  to  summon  Wilgus, 
"  or  any  other  person  claiming  possession  of  the  premises."  It 
was  thus  referred  to  the  constable  to  determine  who  was  the 
proper  party ;  and  he  returned,  that  he  had  served  the  sunimons 
by  delivering  a  copy  of  it  to  Hill,  "  who  claims  possession." 
This  is  the  first  mention  of  Hill  as  the  party  intended  to  be  af- 
fected by  the  proceeding.  By  the  statute,  any  tenant  or  lessee, 
and  the  assigns,  under  tenants,  or  legal  representatives  of  such 
tenant  or  lessee,  may  be  removed.  (2  JR.  /S.  513,  §  28.)  Unless 
the  party  is  absent,  the  summons  is  to  be  served  "  by  delivering 
to  the  tenant  to  whom  it  shall  he  directed,  a  true  copy  thereof) 
and  showing  him  the  original."  {Id.  k  32.)  The  affidavit  should 
have  stated  that  Hill  was  in  possession,  and  shown  his  relation 
to  the  landlord.  And  the  summons  should  have  been  directed 
to  him  by  name.  But  instead  of  that,  the  power  of  determining 
who  was  the  proper  party  was  in  effect  delegated  to  the  con- 
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Stable.  It  will  never  do  to  sanction  such  a  practice  in  these 
sommary  proceedings  to  put  a  man  out  of  the  possession  of  real 
estate. 

The  affidavit  was  also  bad  for  another  reason.  It  does  not  show 
that  Mrs.  Stocking  was  the  landlord  or  lessor.  (2  JR.  iS.  613,  §  29.) 
The  allegation  is,  that  Joseph  Stocking  was  the  lessor,  and  that 
he  died  in  1836,  leaving  Sarah  B.  Stocking  his  widow.  It  was 
not  the  widow,  but  the  heir  of  Joseph  Stocking,  who  was  enti- 
tled to  the  reversion.  There  is  a  further  allegation,  that  Mrs. 
Stocking  "became  legally  possessed  of  the  said  lease,  and 
entitled  to  receive  the  accruing  rents  &c.,  and  is  now  enti- 
tled to  the  possession  of  the  said  premises."  But  how  did  she 
become  entitled  ?  The  affidavit  says,  "  legally."  That  is  not 
swearing  to  a  &ct,  but  to  the  law;  and  it  is  quite  possible 
the  deponent  may  be  mistaken  about  that,  for  the  only  facts 
which  he  states  are,  that  the  lessor  is  dead,  and  Mrs.  Stocking 
is  his  widow.  The  affidavit  should  have  shown  that  she  was 
Ae  legal  representative  of  the  lessor,  by  stating  facts  which 
would  make  out  that  relation ;  to  wit,  that  she  was  assignee, 
heir,  or  devisee.  Unless  this  is  required,  the  occupant  may  be 
turned  out  of  possession  by  a  stranger.  He  has  the  right  to  de- 
ny any  or  all  of  the  facts  on  which  the  summons  issued,  and 
have  a  trial  by  jury.  {Id,  514,  §  34.)  This  privilege  is  not  worth 
much,  if  the  moving  party  may  swear  to  the  law,  without  giving 
the  facts  on  which  his  title  depends. 

The  affidavit  concludes  by  stating  that  "  Wilgus,  and  those 
claiming  \mder  him,  have,  by  paying  rent  to  the  said  Sarah  and 
other  acts,  recognized  her  right  to  the  said  premises."  This  is 
subject  to  two  objections.  1.  It  is  not  a  statement  of  facts,  but 
of  evidence.  It  does  not  give  her  title,  but  only  alleges  that 
she  has  evidence  tending  to  make  out  a  title.  2.  There  is  no 
allegation  that  Hill  had  ever  recc^ized  her  title  in  any  form. 
There  is  neither  fact  nor  evidence  against  him. 

When  one  man  wishes  to  put  another  out  of  the  possession 
of  a  dwelling  or  a  store,  upon  an  affidavit,  and  a  notice  of  two 
hours — the  time  allowed  to  Hill — it  is  not  too  much  to  require 
that  he  shall  make  out  a  plain  case  in  the  preliminary  affidavit; 
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especially  as  he  is  allowed  to  be  his  own  witness.  These  sum- 
inary  proceedings  must  be  carefully  watched,  or  they  will  be 
turned  into  the  means  of  working  injustice  and  oppression. 

Proccc  ings  reversed. 


Allen  vs.  Coit  and  others,  impleaded  <fcc. 

Tho  agcMt  of  a  company,  with  the  asaent  of  his  principals,  and  in  order  to  raise 
money  for  their  benefit,  drew  a  bill  of  exchange  in  his  own  name  on  a  part  of 
them,  payable  to  the  order  of  A.,  who  endorsed  it  for  tlie  accommodation  of  the 
company.  The  drawees  accepted  the  bill,  and  it  was  discounted  by  a  bank  and 
the  proceeds  applied  by  the  agent  in  the  company's  business.  A.  was  obliged 
to  pay  it  on  its  becoming  due,  and  he  afterwards  brought  an  action  against  all 
the  members  of  the  company  to  recover  the  amount  Held^  that  though  they 
were  not  jointly  liable  on  the  bill,  A.  could  recover  under  the  common  counts  as 
for  money  paid  to  their  use. 

All  the  members  of  a  company  are  chargeable  with  knowledge  of  the  entries  made 
on  their  books  by  their  agent  in  the  course  of  his  business,  and  with  the  true 
meaning  of  the  entries  as  understood  by  the  agent.     Per  Cowen,  J. 

Accordingly,  in  an  action  against  the  company,  if  tlicrc  be  any  thing  obscure  in 
the  entries,  the  plaintiff  may  prove  by  the  agent  what  was  meant. 

Assumpsit,  tried  at  the  Monroe  circuit  in  February,  1843, 
before  Dayton,  C.  Judge.  The  action  was  brought  by  John 
Allen,  against  G.  P.  Griffith,  W.  Griffith,  D.  Griffirh  and  J.  M. 
Griffith,  who  composed  the  firm  of  G.  P.  Griffith  &  Co.,  and 
against  Coit,  Townsend,  Thompson  and  Kimberly,  who  com- 
posed the  firm  of  Coit,  Kimberly  &  Co.  The  declaration  con- 
tained the  money  counts,  and  was  accompanied  by  a  notice  that 
the  plaintifi"  would  give  in  evidence  a  bill  of  exchange  of  which 
the  following  is  a  copy : 

"Rochester,  Sept.  1st,  1841. 
Sixty-three  days  after  date,  pay  to  the  order  of  John  Allen, 
Esq.,  one  thousand  dollars,  value  received,  and  place  to  account 

Yr.  obd't,  &c. 

Griffith  &  Fish. 
To  Messrs.  G.  P.  Griffith  &  Co.,  Troy." 
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The  Messrs.  GriflBth  suflFered  a  default  to  be  entered  against 
them,  and  the  other  defendants  appeared  and  pleaded.  The 
facts  of  the  case,  as  proved  at  the  trial,  were  as  follows :  The 
firai  of  G.  P.  Griffith  &  Co.,  and  of  Coit,  Kimberly  &  Co.,  to- 
gether with  Rufus  Putnam  and  John  S.  Ide,  were  proprietors  of 
a  line  of  canal  boats,  known  as  the  Troy  and  Erie  Line.  G.  P. 
Griffith  6c  Co.  transacted  the  business  of  the  line  at  Troy,  and 
Coit,  Kimberly  &  Co.  transacted  its  business  at  Bufialo.  The 
firai  of  Griffith  &  Fish  were  agents  of  the  line  at  Rochester, 
whose  duty  it  was,  among  other  things,  to  obtain  money  and 
pay  the  expenses  of  towing  the  boats;  and  the  bill  in  ques- 
tion was  drawn  by  Fish  to  raise  money  for  that  purpose. 
He  procured  Allen  to  endorse  it,  for  the  accommodation  of 
the  line,  and  it  was  discounted  by  the  Commercial  Bank  at 
Rochester,  after  being  accepted  by  G.  P.  Griffith  &  Co.,  and  the 
proceeds  were  applied  to  the  purpose  mentioned.  Fish  testified 
that  such  had  been  his  usual  practice  in  raising  money  for  the 
line,  and  that  this  was  known  to  all  the  proprietors.  The  bill 
was  protested  when  it  became  due,  and  the  plaintiff  was  finally 
obliged  to  pay  it. 

On  the  13th  of  January,  1842,  about  four  months  after  the 
bill  was  drawn,  an  agreement  in  writing  was  entered  into,  by 
which  G.  P.  Griffith  &  Co.  transferred  their  interest  in  the  line 
to  the  other  proprietors,  who,  in  consideration  thereof,  released 
the  Griffiths  from  all  contribution  for  debts  due  firom  the  line, 
then  appearing  upon  the  books.  The  agreement  was  exe- 
cuted at  Troy,  where  the  books  were  kept.  Thornton,  the  book- 
keeper of  the  line  at  Troy,  testified  that  the  drafts  drawn  on  G.  P. 
Griffith  Sc  Co.  were  entered  on  the  books  of  the  line,  and  he  pro- 
duced the  journal  which  contained  an  entry  in  his  hand-writing 
under  date  of  January  1st,  1842,  thus :  "  G.  P.  Griffith  &  Co.  To 
bills  payable — $24671,06.  For  the  following  drafts  for  the  ac- 
ceptance of  which  they  (G.  P.  G.  6c  Co.)  have  be<.»n  credited,  but 
which  they  have  not  paid.  Griffith  &  Fish's  drafts,  favor  of 
Jno.  Allen,  Trea's  of  Towing,  viz :  of  Sept.  1,  63  days,  due  Nov. 
3-6—^1000."  This  was  followed  by  a  number  of  entries 
mentioning  other  drafts.    The  defendants'  counsel  objected  to 
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the  reading  of  the  entries,  but  the  circuit  judge  overruled  the 
objection,  and  the  evidence  was  received.  Exception.  The 
plaintiff's  counsel  then  proposed  to  prove  by  Thornton  that 
the  draft  in  question  was  one  of  those  alluded  to  in  the  entries. 
This  was  objected  to  on  the  ground  that  parol  evidence  to  ex- 
plain and  enlarge  the  meaning  of  the  entries  was  inadmissible. 
The  circuit  judge,  however,  received  the  evidence,  and  the  de- 
fendants' counsel  again  excepted.  The  defendants'  counsel 
then  offered  to  show  that  G.  P.  Griffith  &  Co.  had  not  been 
credited  with  the  bill  in  question,  as  stated  in  the  entry ;  but 
the  plaintiff  objected,  and  the  circuit  judge  excluded  the  evidence. 
Exception.  After  the  parties  rested,  tETe  defendants  moved  for 
a  nonsuit,  insisting,  1.  That  the  names  of  Coit,  Kimberly  &Co. 
did  not  appear  on  the  bill ;  and  2.  That  the  proof  did  not  show 
any  joint  liability  on  the  part  of  the  defendants.  The  circuit 
judge  overruled  the  motion,  and  directed  a  verdict  for  the 
amount  paid  by  the  plaintiff  on  the  bill  in  question,  together 
with  interest ;  and  the  defendants'  comisel  excepted.  Verdict 
accordingly.  The  defendants  now  moved  for  a  new  trial  on  a 
bill  of  exceptions. 

H.  K.  Smithy  for  the  defendants. 

S.  Mathews  ^  F.  M.  Haight,  for  the  plaintiff 

By  the  Court,  Cowen,  J.  Conceding  that  the  defendants  are 
not  liable  as  parties  to  the  bill,  and  I  think  they  are  not,  this 
does  not  preclude  the  plaintiff  from  showing  that  he  in  fact  en- 
dorsed for  the  accommodation  of  the  defendants  who  owned  and 
did  business  under  the  name  of  the  Troy  and  Erie  Line.  The 
proof  was  quite  decisive  that  the  drawers,  who  were  the 
agents  of  the  defendants  at  Rochester,  had,  with  the  privity  of 
the  defendants,  been  accustomed  to  obtain  moneys  for  them,  by 
a  discount  of  drafts  like  this.  Several  of  the  parties  to  the  draft 
were  owners  in  the  line,  who,  on  the  evidence,  must  I  think  be 
considered  as  partners.  But  whether  so  or  not,  the  draweifl) 
with  the  assent  of  the  line,  and  as  their  agents,  requested  the 
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plaintiff  to  endorse,  which  he  did  on  the  credit  of  the  line ;  and  on 
this  endorsement  they  obtained  the  money,  and  applied  it,  as  they 
told  the  plaintiff  they  should,  in  the  business  of  the  line.  This 
yery  transaction  was  afterwards  entered  on  the  line  books  as  rais- 
ing a  debt  against  it.  The  bill  was  not  paid  at  the  bank,  and  the 
plaintiff  was  obliged  to  take  it  up.  It  is  said,  the  names  of  other 
firms,  aiid  not  that  of  the  Troy  and  Erie  Line,  were  on  the  bill, 
and  the  drawers  or  acceptors  only  can  be  charged.  That  would 
be  true,  if  the  plaintiff  were  obliged  to  rest  his  right  of  recovery 
on  the  bill  alone.  But  he  may  pass  by  that,  imder  the  circum- 
stances. He  may  regard  it  as  a  mode  in  which  the  defendants 
requested  him  to  endorse  and  pay  money  for  them.  We  may, 
for  the  purposes  of  this  question,  consider  all  the  defendants  as 
actually  present,  and  joining  in  the  request  that  the  plaintiff 
would,  in  this  form,  procure  money  for  them  from  the  bank,  to  be 
applied  in  their  business ;  for  what  they  did  through  Griffith  & 
Fish,  they  did  themselves.  They  say,  "Sir,  get  us  money 
on  the  draft  of  our  agents  ;"  or,  in  other  words,  "  Pay  money  for 
us  on  the  draft  of  our  agents."  They  thus  make  themselves 
principal  debtors  for  the  money  paid  ;  and  the  draft  is  a  mere 
collateral  security.  Such  I  take  to  be  the  construction  which 
the  law  places  on  this  transaction.  It  is  not,  as  the  defendants' 
counsel  supposes,  money  obtained  on  the  credit  of  Griffith  & 
Pish,  and  used  by  them  as  their  own  money;  they  paying  it 
out  for  the  defendants.  The  whole  begins,  progresses  and  ends 
on  the  credit  of  the  defendants.  I  do  not  see  that  the  mere 
mode  adopted  by  the  defendants  can  make  any  difference.  Sup- 
pose they  had  requested  the  like  favor  on  a  bond  and  mortgage 
or  a  judgment  of  their  agents,  it  would  still  be,  not  only  in  legal 
effect,  but  literally,  money  paid  at  their  request.  The  plaintiff, 
therefore,  made  out  a  case  of  money  paid  for  the  defendants'  use 
under  the  general  count.  There  are  several  cases  in  point.  {Den- 
ion  V.  Rodie,  3  Camp.  403 ;  Ex  parte  Bolitho,  Buck's  Cas, 
100;  and  see  Bank  of  South  Car.  v.  Case,  8  Barn.  ^  Cress. 
427.)  The  proof  was  entirely  convincing,  and  there  was  no 
question  for  the  jury. 

As  to  the  entry  in  the  books  of  the  defendants,  they  must  all 
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be  taken  to  have  had  constructive  knowledge  of  it ;  and  it  ap- 
pears they  probably  had  knowledge  in  fact.  As  members  of  ihe 
firm,  they  were  affected  by  the  entry,  whether  made  by  themselves 
or  their  agent  Thornton.  They  must  moreover  be  presumed 
to  have  understood  its  true  import.  Indeed,  the  knowledge  of 
their  agent  was,  in  this  respect,  their  own  knowledge ;  and  the 
judge  was  right  in  allowing  him  to  explain  the  meaning  of  the 
entry,  if  there  was  any  thing  in  it  which  could  be  considered 
obscure.  That  there  was  any  thing  wanting  explanation,  it  is 
difficult  to  see. 

Whether  the  draft  had  been  credited  to  G.  P.  Griffith  &  Co. 
or  not,  was  quite  immaterial.  The  point  was,  its  entry  on  the 
defendants'  book  as  a  draft  for  which  they  were  liable ;  a  draft 
which  entered  into  their  business,  and  which  was  recog- 
nized as  a  debt  of  the  Troy  and  Erie  Line  in  the  agreement  of 
the  13th  of  January.  That,  connected  with  the  testimony  of 
Fish,  the  agent,  made  out  a  case  quite  satisfactory  in  favor  of 

the  plaintiff. 

New  trial  denied. 


Rogers  vs.  Coit  and  others. 


7%e  a^rent  of  a  company,  with  the  assent  of  hU  prmcipals,  and  in  order  to  dischaT;g« 
their  debt,  drew  a  bill  of  exchange  in  his  own  name  on  a  part  of  them,  payable 
to  the  creditor,  which,  aAer  being  accepted,  was  endorsed  and  delivered  to  a 
third  person,  who  brought  an  action  against  all  the  members  of  the  company  to 
recover  the  amount  Held,  that  there  was  no  privity  between  them  and  the 
plaintiff,  and  that  action  was  not  maintainable  either  upon  the  bill  itself  or  the 
original  consideration.        ** 

Otherwise,  had  it  clearly  appeared  that  the  name  in  which  the  bill  was  either 
drawn  or  accepted  was  one  of  those  by  which  the  company  allowed  themselves 
to  be  known  and  represented.    Ptr  Cowen,  J. 

Assumpsit,  tried  at  the  Monroe  circuit  in  February,  1843, 
before  Dayton,  C.  Judge.  The  action  was  brought  against 
the  same  persons  who  were  defendants  in  Allen  v.  Coii  and 
9<A«r^  {antBi  p.  318 ;)  and  the  two  cases  were  substantitlly 
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alike,  except  as  to  the  following  particulars.  In  the  present 
case,  the  plaintiff  sought  to  recover,  under  the  common  counts, 
the  amount  of  two  bills  of  exchange  drawn  by  Griffith  &  Fish, 
on  G.  P.  Griffith  &  Co.,  and  payable  to  the  order  of  W.  T.  Bat- 
tle. The  bills  were  drawn  by  Griffith  <fc  Fish  as  agents  for 
the  New- York  and  Erie  Line,  in  order  to  pay  Battle  the  pur- 
chase money  of  certain  stock  sold  by  him  to  the  line.  After 
the  bills  were  accepted  by  the  drawees,  Battle  endorsed  and  de- 
livered them  to  tlie  plaintiff.  The  circuit  judge  ordered  a  non- 
suit, and  the  plaintiff  now  moved  for  a  new  trial  on  a  bill  of 
exceptions. 

F.  M.  Haight,  for  the  plaintiff. 

H.  K.  Smithy  for  the  defendants. 

By  the  Court,  Cowen,  J.  The  want  of  privity  between  the 
defendants  and  the  plaintiff,  makes  a  difference  between  this 
case  and  that  of  Allen  v.  Coit  and  others,  {ante,  p.  318,)  which 
the  judge  properly  considered  as  fatal  to  the  present  action. 
There  is  no  pretence  for  saying  that  the  defendants  were  par- 
ties to  the  bills,  though  they  may  have  been  considiered  as  par- 
ties to  the  sale  of  stock  for  which  they  were  drawn ;  and  so  lia- 
ble to  Battle  in  an  action  to  recover  for  stock  sold.  The  defen- 
dants were  neither  members  of  the  firm  of  W.  P.  Griffith  &  Co., 
the  acceptors,  nor  that  of  Griffith  &  Fish,  the  drawers,  who 
alone  could  be  sued  as  parties. 

It  is  indeed  true,  as  insisted  by  the  counsel  for  the  plaintiff, 
that  the  defendants  might  bind  themselves  by  what  name  they 
pleased ;  that  they  might  do  one  part  of  their  business  in  the 
name  of  the  Troy  and  Erie  Line,  and  the  other  in  the  name  of 
the  Griffith  firms.  {Bank  of  South  Carolina  V.  Case,  8  Barn, 
4*  Cress.  427.)  (a)  But  there  is  no  evidence  that  they  were 
ever  represented  by  those  firms  in  any  thing.  They  were  agen- 
ey  firms ;  and  the  giving  of  their  bills,  we  have  just  seen,  would 

(a)  See  also  Ex  parte  Bolitho,  (1  Buek'»  Cm.  100,)  S.  P. 
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not  preclude  the  creditor  who  made  advances  on  them  from 
passing  by  the  bills  and  suin^  the  principals.  The  evidence, 
however,  calculated  to  establish  thfit  right,  comes  altogether 
short  of  showing  that  the  Troy  and  Erie  Line  ever  intended  to 
hold  themselves  out  as  dealers  under  the  name  and  firm  of  G. 
P.  Griffith  &  Co.,.  or  Griffith  <fc  Fish.  To  subject  them  on 
such  a  signature,  clear  evidence  should  be  given  that  they  had 
adopted  those  names  and  intended  to  be  bound  by  them.  All 
the  evidence  in  the  case  is  susceptible  of  another  and  a  more 
natural  construction.  The  judge  was  right  in  acting  upon  that 
construction ;  and  a  new  trial  is  therefore  denied. 

New  trial  denied. 


Aberdeen  vs.  Blackmar. 

In  an  action  on  a  contract  to  indemnify  and  save  harmlesg  against  the  claun  or 

demand  of  a  third  person,  the  plaintiff  must  show  that  he  has  been  actnaUy 

damnified. 
Accordingly,  where  the  declaration  averred  that  judgment  had  been  recovered 

against  the  plaintiff  on  the  claim  or  demand,  but  did  not  show  that  he  had  paid 

any  part  of  it,  or  been  subjected  to  loss  or  expense ;  held,  insufficient. 
The  case  of  Roekfeller  v.  Donnelly ,  (8  Cowen,  623,)  adverted  to  and  questioned. 

Per  Bronson,  J. 
In  order  to  make  a  judgment  recovered  on  such  claim  or  demand  conclusive 

against  the  indemnitor,  he  must  have  notice  of  the  suit,  and  an  opportunity  to 

defend.    Per  Bronson,  J. 
Tlie  omission  to  give  notice,  however,  docs  not  go  to  the  right  of  action  on  the 

contract  of  indemnity ;  but  merely  affects  the  onus  probandi. 

Covenant  upon  the  defendant's  sealed  agreement  to  indent 
nxfy  and  save  harmless  the  plaintiff  from  any  claim  or  de- 
mand that  one  Fuller  might  then  have  or  might  thereaf- 
ter have  against  the  plaintiilj  by  reason  of  his  having  exe- 
cuted a  certain  stipulation  in  a  chancery  suit.  The  breach 
alleged  in  the  declaration  was,  that  after  the  making  of  the  cov- 
nant,  Fuller  conmienced  a  suit  in  this  court  against  the  plain- 
tiflF,  by  tlie  filing  and  service  of  a  declaration,  to  recover  dam- 
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acfes  under  the  stipulation,  and  obtained  judgment  by  default 
against  the  plaintiff  for  $323,58,  damages  and  costs :  By  rea- 
son of  which  premises  the  plaintiff  has  sustained  damages,  &c. 
Demurrer  and  joinder. 

B.  L.  Bessacj  for  the  defendant.  The  plaintiff  was  bound 
to  appear  and  plead  in  the  suit  conunenced  against  him  by  Ful- 
ler; and  not  having  done  so,  nor  given  notice  to  the  defendant 
of  the  pendency  of  the  suit,  this  action  cannot  be  maintained. 

No  sufficient  breach  is  alleged.  The  contract  is  one  of  in- 
demnity, and  the  plaintiff  cannot  recover  until  he  has  paid  the 
whole  or  some  part  of  the  judgment.  A  plea  of  nan  damnifi- 
catus  to  this  declaration  would  be  good.  The  case  of  RockfeU 
ler  V.  Donnelly,  (8  Cowen,  623,)  is  not  law.  ( Cheu^e  v.  Hinman^ 
8  Wend,  452;  Matter  of  Negus,  7  id,  499,  504;  Jackson  v. 
Post,  17  Johns,  Rep,  482;  Thomas  v.  Allen,  1  Hilly  145;  1 
Saund.  116,  note  (1).) 

H,  R,  Selden,  for  the  plaintiff,  insisted  that  this  case  came 
within  Chace  v.  Htnman,  (8  Wend,  452 ;)  the  contract  being 
to  indemnify  against  any  claim  or  demand. 

By  the  Court,  Bronson,  J.  If  the  plaintiff  wished  to  make 
the  judgment  recovered  by  Fuller  conclusive  upon  the  defen- 
dant, he  should  have  given  the  defendant  notice,  and  an  oppor- 
tiuiity  to  defend  the  suit.  But  the  omission  to  give  notice  does 
not  go  to  the  right  of  action.  It  only  leaves  the  ontis  upon  the 
plaintiff  of  showing  that  the  judgment  was  recovered  for  a 
claim  or  demand  against  which  the  defendant  was  bound  to  in- 
demnify the  plaintiff.  On  showing  that,  neither  the  want  of 
notice,  nor  the  fact  that  the  judgment  was  recovered  by  de- 
fiiult,  would  deprive  the  plaintiff  of  a  remedy  over  on  the  de- 
fendant's covenant. 

But  there  is  a  fatal  defect  in  the  declaration  for  another  rea- 
son. This  is  strictly  a  contract  to  indemnify  und  fcuvc  harm- 
less, and  nothing  more;  and  the  plaintiff  shows  no  breach. 
Although  judgment  has  been  recovered  against  him,^he  has 
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paid  nothing.  He  did  not  employ  an  attorney,  and  was  put  to 
no  costs  or  expense  in  defending  the  suit.  It  does  not  even 
appear  that  he  has  any  lands  upon  which  the  judgment  is  a 
lien.  In  ChcLce  v.  Hinman,  (8  Wend,  452,)  the  contract  was  to 
indemnify  against  liability^  as  well  as  against  actual  damage ;  and 
even  there  the  court  was  somewhat  influenced  by  the  decision 
of  the  court  of  errors  in  Rockfeller  v.  Donnelly,  (8  Cmven,  623 ;) 
which,  to  say  the  least  of  it,  is  a  very  questionable  case.  This 
is  not  an  agreement  to  indemnify  against  liability ;  but  it  is  the 
common  case  of  an  agreement  to  indemnify  against  the  '^  claim 
or  demand"  of  a  third  person ;  and  before  the  plaintiff  can  re- 
cover, he  must  show  that  he  has  been  damnified.  The  mere 
fact  that  the  demand  of  Fuller  has  changed  its  form,  by  having 
passed  into  a  judgment,  is  not  enough. 

Judgment  for  the  defendant 


The  Trustees  of  the  Village  of  Penn  Yan  vs,  Thornk« 

A  jostioe  of  the  peace  may  instruct  the  jury  upon  a  question  of  law,  but  if  he  i/a- 
stract  them  erroneously,  the  judgment  will  be  reversed,  though  the  action  be 
for  a  penalty  and  the  verdict  in  favor  of  the  defendant. 

Error  to  the  Yates  C.  P.  The  plaintiffs  sued  Thome  before 
a  justice,  and  declared  in  debt  for  selling  spirituous  liquor  to  be 
drank  in  his  house  without  having  a  license.  The  declaration 
alleged  that  tlie  defendant,  "  on  the  15th  day  of  May,  1842,  and 
on  divers  other  days  and  times  as  well  before  as  afterwards, 
and  before  the  commencement  of  this  suit,  at  ice.,  sold"  d&c.  On 
the  trial,  which  was  by  jury,  the  plaintiffs  gave  evidence  tend- 
ing to  show  that  the  defendant  had  repeatedly  sold  spirituous 
liquor  before  as  well  as  after  the  particular  day  mentioned  in 
the  declaration.  The  jury  spent  considerable  time  in  de- 
liberating, and  then  came  into  court  and  said  they  were  imable  to 
agree — some  being  of  opinion  that  they  could  find  against  the 
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defetx:ic5lant  upon  proof  of  selling  liquor  before  the  16th  of  May, 
and  SBOine  that  they  could  not.  Both  parties  thereupon  requested 
the  justice  to  instruct  the  jury  upon  that  point ;  and  the  justice 
instJTvicrted  them  that,  as  he  understood  the  law,  they  could  not 
find  cLigrainst  the  defendant  upon  proof  of  sellmg  before  the  15th 
d\^ck,^y.  The  jury  then  retired,  and  afterwards  gave  a  verdict 
for  tJrx^  defendant,  on  which  the  justice  rendered  judgment. 
Thf=5  cicDmmon  pleas  affirmed  the  judgment  on  certiorari ;  and 
^  f>l^unti&  thereupon  brought  error. 

-C^-     -C  Prosser,  for  the  plaintiffs  in  error. 

•^     -«S^  Glover,  for  the  defendant  in  error. 

^^^  the  Court,  Bronson,  J.  That  the  justice  was  clearly 
'^'^■^gj"  in  his  charge  to  the  jury  is  not  denied  by  the  counsel ; 
nor  cioxiid  it  be.  But  it  is  said  that  the  jury  in  a  justice's  court 
"^  3  v&dges  of  the  law  as  well  as  the  fact  {McNeil  v.  Scoffieldy 
3  Ji^^^p'^^,  466.)  That  is  undoubtedly  so  where  the  whole  ma^ 
^^  ^^  left  to  them  by  the  justice  without  instruction ;  but  in  that 
^^^^9  if  they  judge  wrong  upon  a  point  of  law,  the  error  may  be 
^'^^csted  on  certiorari.  But  the  justice  may  instruct  the  jury 
^^    <lx:iestions  of  law,  and  if  he  errs,  the  judgment  will  be  re- 

^^^^    are  referred  to  the  Overseers  of  Rochester  v.  Lunt,  (16 

^^^-«ai.  666,)  to  prove  that  in  a  penal  action  a  judgment  will 

■=>^  reversed  because  the  verdict  is  against  evidence.    But 

^^^^oes  not  prove  that  the  judgment  can  stand  where  the  ver- 

^  ^^^^esulted  from  an  erroneous  instruction  to  the  jury  on  a 

^  ^^^i^Dn  of  law.    Although  the  case  is  not  in  point  to  uphold 

'i'^^dgment,  there  are  portions  of  it  which  may  be  read  with 

P^^^    X^^ofit  in  other  places  besides  Rochester. 

Judgment  reversed. 
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Leland  vs,  Tousey  and  others. 

The  statute  abolishing  the  action  for  mesne  profits,  and  substitutmg  a  suggestion 
upon  the  record,  applies  only  to  mesne  profits  strictly,  the  right  to  which  results 
from  the  recovery  in  ejectment  The  original  entry  is  still  the  subject  of  an  ac 
tion  of  trespass ;  and  so  are  mesne  profits,  where  the  plaintiff  obtains  possesnon 
without  suit,  or  without  prosecuting  the  suit  to  judgment.     Per  Cowen,  J. 

Nor  does  the  statute  apply  where  the  claim  for  mesne  profits  is  not  solely  against 
the  person  who  was  defendant  in  the  ejectment,  but  is  against  him  and  othen 
jointly. 

Trespass  for  mesne  profits  may  be  maintained  in  such  case,  though  it  appear  that 
the  plaintiff,  before  the  ouster  complained  of,  had  entered  into  an  executory  con- 
tract  for  the  sale  of  the  premises,  and  that  his  vendee  was  in  possession  at  the 
time  of  the  ouster.    Per  Cowen,  J. 

In  an  action  for  mesne  profits,  the  record  of  the  plaintiff's  recovery  in  ejectment  ■ 
not  conclusive  evidence  of  his  title  as  against  strangers  to  the  record,  but  only 
as  against  parties  and  privies. 

SenUfle,  that  the  record  is  not  even  admissible  as  against  strangers,  on  the  question 
of  title.    Per  Nelson,  Ch.  J. 

In  trespass  against  several,  a  demurrer  was  interposed  to  some  of  the  counts,  and 
an  issue  of  fact  joined  as  to  the  residue ;  and,  on  the  trial  of  the  latter  issue,  one 
of  the  defendants  was  acquitted.  Held^  tliat  this  did  not  deprive  the  plaintiff  of 
the  right  to  have  contingent  damages  assessed  upon  the  counts  demurred  to. 

It  is  not  ground  for  demurring  to  a  declaration  that  consequential  damages  are  laid 
in  it  which  do  not  legitimately  result  from  the  acts  of  all  the  defendants.  Per 
Nelson,  Ch.  J. 

A  demurrer  to  two  counts  cannot  be  sustained  unless  both  are  defective.  Per 
Nelson,  Ch.  J. 

Trespass,  brought  by  Z.  A.  Leland  against  Zalmon  Tousey, 
Eliza  Tousey,  Phebe  Tousey  and  Walter  Tousey.  The  decla- 
ration contained  three  counts.  The  first  count  was  in  tres- 
pass quare  clausum  fregit,  et  de  bonis  6/*c.  The  second 
count  charged  that  the  defendants,  with  force  and  arms  &c., 
broke  and  entered  a  certain  close  of  the  plaintifi^  and  ejected,  ex- 
pelled, put  out  and  amoved  him  from  the  possession,  and  kept 
him,  so  ejected  &c.,  for  a  long  time,  to  wit,  from  thence  hitherto ; 
whereby  the  plaintiff,  during  all  tliat  time,  lost  and  was  de- 
prived of  the  benefit  and  use  of  the  said  close  &c.  The  third 
count  also  charged  an  ouster,  and  that  the  defendants,  during 
the  time  they  held  possession,  received  the  issues  and  profits; 
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whereby  the  plaintijBT  was  deprived  of  the  same,  and  was  forced 
and  obliged  to  and  did  necessarily  pay  a  large  sum  of  money, 
to  wit,  the  sum  of  three  hundred  dollars,  in  and  about  the  re- 
covery of  the  possession  of  the  premises  &c. 

To  the  first  count  each  of  the  defendants  pleaded,  1.  The  gene- 
ral issue ;  2.  Freehold  in  Walter  Tousey,  and  that  the  entry 
d^.  was  by  him  in  his  own  right,  and  by  the  other  defendants 
as  his  servants ;  and  3.  A  similar,  plea,  stating  the  freehold  to 
be  in  Eliza  and  Phebe  Tousey.  Replications  to  the  second  and 
third  pleas,  taking  issue. 

Each  of  the  defendants  demurred  to  the  second  and  third  counts 
of  the  declaration,  and  the  plaintiff  joined  in  demurrer. 

The  issues  of  fact  were  tried  at  the  Steuben  circuit  in  Janu- 
ary, 1840,  befdre  Monell,  C.  Judge.  The  plaintiff  proved  that 
he  acquired  title  to  the  premises  mentioned  in  the  declaration, 
previous  to  the  5th  of  May,  1831,  on  which  day  he  executed  a 
contract  for  the  sale  thereof  to  one  Clark,  who  immediately 
took  possession.  Shortly  afterwards  Clark  was  ousted  by  Zal- 
mon  Tousey,  who  entered  and  carried  away  the  crops  &c. ;  the 
other  defendants,  except  Walter  Tousey,  aiding  and  assisting. 
The  plaintiff  also  gave  in  evidence  the  record  of  a  recovery  by 
him  in  an  action  of  ejectment  brought  against  Walter  Tousey. 
The  declaration  in  that  action  laid  the  demise  on  the  12th  of 
April,  1831,  and  the  verdict  was  rendered  in  June,  1832 ;  but 
the  judgment  was  not  perfected  until  the  20th  of  January,  1838. 
The  costs  of  the  ejectment,  as  appeared  by  the  record,  were 
$129,43.  Soon  after  the  judgment  was  docketed,  the  plaintiff  re- 
stored the  possession  of  the  premises  to  Clark.  Evidence  was 
given  tending  to  show  that  the  defendants  had  occupied  from  the 
period  when  Clark  was  ousted,  until  the  recovery  of  the  judg- 
ment in  ejectment ;  and  also  to  show  the  annual  value  of  the 
premises.  The  defendants  moved  for  a  nonsuit,  insisting,  1. 
That  since  the  revised  statutes,  an  action  of  trespass  for  mesne 
profits  could  not  be  maintained ;  and  2.  That  the  plaintiff  had 
shown  no  actual  possession  or  right  of  possession  in  himself 
during  the  time  for  which  he  sought  to  recover,  but  only  in 
Clark.    The  plaintiff  thereupon  apprised  the  defendants  that  he 

Vol-  VL  42     . 


880  CASES  IN  THE  SUPREME  COURT. 


Leknd  v.  Touwy. 


proposed  to  take  a  verdict  for  six  cents  damages  under  the  first 
count,  and  to  assess  contingent  damages  generally  on  the  counts 
demurred  to.  The  circuit  judge  overruled  the  motion  for  a 
nonsuit,  and  the  defendants  excepted.  They  then  oflfered  to 
prove  title  in  Walter  Tousey,  under  his  plea  of  liherum  iene- 
mentum;  but  the  circuit  judge  held  that  the  recovery  in  eject- 
ment was  conclusive  against  the  defendants  on  the  question 
of  title,  and  excluded  the  evidence.  Exception.  Verdict  for 
silt  cents  upon  the  first  count  of  the  declaration  against  all  the 
defendants,  except  Walter  Tousey,  whom  the  jury  found  not 
guilty;  and  they  assessed  contingent  damages  on  the  other 
counts  at  $305,43.  The  defendants  insisted  that  so  much  of 
the  verdict  as  assessed  contingent  damages  could  not  be  receiv- 
ed, inasmuch  as  Walter  Tousey  had  been  acquitted.  The  cir- 
cuit judge  overruled  the  objection,  and  the  defendants  again  ex- 
cepted. They  now  moved  for  a  new  trial  on  a  case,  and  the 
demurrers  to  the  second  and  third  counts  of  the  declaration  were 
argued  at  the  same  time. 

S,  H,  Hammond,  for  the  defendants. 

Z:  A,  Leland,  in  person. 

CowEN,  J.  Since  the  2  R.  S.  236,  2d  erf.,  the  right  to  a  re- 
covery for  mesne  profits  in  any  other  form  than  by  suggestion 
within  one  year,  as  there  prescribed,  is  taken  away.  {Jackson 
V.  Leonard,  6  Wend,  534 ;  Broughton  v.  Wellington,  10  id. 
566.)  This,  however,  must  be  understood  of  mesne  profits 
strictly,  the  right  to  which  results  from  the  recovery  in  the  ac- 
tion of  ejectment.  The  original  entry  is  still  the  subject  of  an 
action  of  trespass ;  and  so  are  mesne  profits,  where  the  plaintiff 
obtains  possession  without  suit.  The  statute  must,  moreover, 
be  restricted  to  cases  where  the  claim  for  mesne  profits  is  against 
the  same  person  or  persons  who  were  made  defendants  in  the 
ejectment  suit ;  such  as  would  be  concluded  by  the  recovery  in 
that  suit    {See  3  R.  S,  709,  original  note  to  *  41.) 

It  fi^lows  that,  if  the  plaintiff  was  in  possession,  the  verdict 
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for  nominal  damages  on  the  issue  of  fact  would  haTe  been  right, 
had  this  action  been  against  Zaimon  Tousey  alone.  The  ver- 
dict was  intended,  I  suppose,  of  the  original  entry.  Others  be- 
ing joined  with  him,  it  was  right  for  an  additional  reason,  and 
might  properly  have  been  taken  on  the  first  as  well  as  upon  the 
second  and  third  counts,  for  the  mesne  profits,  as  well  as  dam- 
ages for  the  entry. 

Tlie  plaintiflPs  possession  was  8ufl[icient.  The  general  rule 
is  that,  to  sustain  an  action  of  trespass  quare  daiisum /regit, 
the  plaintiff  must  show  that  he  was  in  the  actual  possession  of 
the  land  when  the  trespass  was  committed.  {Campbell  v.  Ar- 
nold, 1  John.  Rep.  311.)  Indeed,  the  law  seems  to  hold  that 
the  rule  is  inflexible ;  and  instead  of  making  an  exception,  the 
plaintiff  is  in  certain  cases  adjudged  to  be  in  actual  possession 
contrary  to  the  truth.  One  instance  is,  ownership  of  the  land 
which  no  one  possessed,  but  which  is  wild  and  uncultivated. 
Of  this,  it  is  generally  said,  the  owner  has  a  constructive  posseis- 
sion.  He  has  more  in  contemplation  of  law.  To  his  present 
right  of  possession,  the  law  annexes,  as  in  the  like  case  of  goods, 
the  actual  possession,  for  the  purposes  of  the  remedy.  In  the  more 
usual  phrase,  the  ownership  draws  to  itself  the  actual  possession. 
{Kent,  Ch.  J.  in  Jackson  v.  Selllck,  8  John.  270 ;  Van  Rensse- 
laer V.  Van  Rensselaer,  9  id.  377,  381 ;  Wickham  v.  FVee- 
man,  12  id.  183;  Vaii  Rensselaer  v.  RadcUff,  10  Wend.'&iQ, 
652,  3 ;  Davis  v.  Clancy,  3  McCord,  422 ;  Cannon  v.  Hatch- 
er, 1  HllPs  S.  Car.  Rep.  260 ;  Hannah  v.  Danshy,  2  id.  466  ; 
Mather  v.  Trinity  Church,  3  Serg-.  ^  Rawle,  513,  514 ;  Pro- 
prietors of  Kennebeck  v.  Call,  1  Ma^s,  Rep.  483,  4 ;  Kennedy 
V.  Wheatly,  2  Hayw.  402 ;  Smith  v.  WUson,  1  Dev.  ^  Bait 
40.)  Another  case  is,  where  the  owner,  having  been  ousted  by 
another  and  kept  out  for  a  length  of  time,  is  by  entry  or  ejectp 
ment  finally  restored.  In  such  case  the  law  adjudges  that  his 
possession  was  never  discontinued.  (3  Bl.  Com.  210 ;  1  Chit. 
PI  162,  Am.  ed.  of  1828 ;  Case  v.  Shepherd,  2  John.  Cas.  27; 
Morgan  v.  Varick,  8  Wend.  587 ;  Dewey  v.  Osbom,  4  Cowen^ 
329.)  The  authorities  extend  the  rule  to  an  owner  who  never 
bad  any  possession  till  his  entry  or  recovery.    (1  Chit.  PL,  ufstir 
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pra,)  It  is  said  that  here,  by  the  plaintiff's  own  showing,  he  never 
was  in  actual  possession ;  and  that  Clark,  who  claimed  under  the 
plaintiff,  held  the  exclusive  possession.  The  answer  to  this  objec- 
tion is  found  in  the  ejectment  suit  and  recovery  by  the  plain- 
tiff against  Zalmon  Tousey.  The  plaintiff  showed  a  right  of 
possession  at  the  <ime  when  Clark  went  in  under  his  contract 
This  right  continued  to  the  time  of  the  recovery  and  re-entry. 
It  follows  as  a  presumptio  juris  et  de  jure^  that  the  plaintiff 
was  all  along  in  actual  possession  according  to  his  right  His 
actual  possession  acquired  by  ejectment  or  entry  relates  to  the 
time  when  his  title  was  acquired,  not  only  as  against  the  defen- 
dant in  the  ejectment,  but  all  other  wrongdoers.  {See  Chirac 
V.  Reinicker,  11  Wheat,  280,  296,  7.)  None  of  the  defendants 
except  Zalmon  Tousey  would  be  concluded  by  the  ejectment,  on 
the  question  of  title.  I  now  speak  on  the  assumption  that 
the  plaintiff's  title  was  shown  independently  of  the  ejectment 
It  was  so.  The  contract  of  sale  to  Clark  did  not  divest  it.  The 
recovery  and  entry  was  by  the  plaintiff  according  to  his  title ; 
and  he  must  be  considered  as  having  been  in  possession  for  the 
whole  length  of  time  during  which  his  title  continued. 

Walter  Tousey,  though  found  not  guilty  as  to  the  trespasses  in 
the  first  count,  had  demurred  to  the  second  and  third.  He 
could  not  by  such  a  course  deprive  the  plaintiff  of  a  right  to 
assess  contingent  damages  against  him  on  the  second  and  third 
counts,  the  truth  of  which  he  had  constructively  confessed. 
Suppose  he  had  given  a  cognovit  as  to  these.  The  demurrer, 
if  decided  against  him  after  an  assessment  of  contingent  damages, 
comes  to  the  same  thing.  This  is  not  like  the  case  of  Pac/c- 
ard  V.  Hill,  (7  Cowen,  434,)  where  the  plaintiffs  were  nonsuited 
as  to  the  issue,  and  so  the  whole  cause  was  out  of  court  except 
as  to  the  demurrers.  In  such  case  there  is  nothing  left  to  which 
a  venire  is  adapted.  It  cannot  stand  on  a  demurrer  only.  In 
the  principal  case,  the  issue  remained  as  to  the  other  defendants, 
though  Walter  was  acquitted.  Both  the  principal  thing,  the 
issue,  and  the  incident,  the  right  to  assess  contingent  damages, 
remained,  according  to  the  distinction  laid  down  in  the  case 
cited. 
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The  demurrer  in  this  case  is  not  well  taken  for  the  reasons 
already  given.  The  plaintiff  may  bring  his  action  for  mesne 
profits  as  fonnerly  in  all  cases,  if  he  will  confine  himself  to  the 
oriorinal  trespass.  So  where  he  desires  to  join  others  with  the 
defendant  in  the  ejectment.  In  the  first  case,  it  does  not  follow 
that  he  must  fail  because  he  adds  a  claim  for  mesne  profits.  He 
may  waive  this ;  and  the  trial  would  seem  to  be  the  proper  plaice 
for  limiting  the  recovery.  Suppose  the  plaintiff  chooses  there 
to  say  nothing  of  the  ejectment,  but  merely  to  prove  his  former 
actual  possession,  and  that  the  defendant  ousted  him ;  thus 
making  out  a  cause  of  action  independently  of  the  ejectment. 
Is  it  then  competent  for  the  defendant  to  show  the  ejectment  in 
bar?  Besides,  who  can  say  that  the  plaintiff,  under  such  a  count, 
will  not  show  some  trespass  prior  to  and  entirely  distinct  from  the 
ouster  of  which  the  declaration  in  ejectment  was  intended.  There 
may  have  been  repeated  ousters  and  re-entries  in  pais,  by  which 
the  common  count  for  mesne  profits  may  be  satisfied  in  all  its 
claims  without  proof  of  an  ejectment.  The  count  often  says 
nothing  about  an  ejectment.  The  second  count  here  does  not 
even  allude  to  a  suit ;  nor  does  the  third  perhaps  in  such  a  way 
as  entitled  the  defendants  to  assume  that  one  had  been  brought 
and  carried  through,  go  that  a  susrgestion  on  the  record  could 
have  been  made.  Surely  the  statute  cannot  mean  to  cut  off  the 
owner  from  all  remedy  in  those  cases  where  he  gets  possession 
without  judgment,  perhaps  without  suit.  The  demurrers  are 
therefore  open  to  the  additional  objection  taken  on  the  argu- 
ment, that  they  want  a  case  upon  which  to  operate.  They  are 
obliged  to  aver  or  assume  matter  not  apparent  on  the  face  of  the 
counts.  They  are  speaking  demurrers.  The  case  of  Jackson  v. 
Leonard,  (3  Wend.  534,)  in  saying  that  the  action  for  mesne  prof- 
its is  abolished,  and  setting  it  aside  as  irregular,  must,  therefore,  as 
we  have  seen,  if  such  a  practice  be  admissible  at  all,  be  taken 
with  various  qualifications.  Mesne  profits,  within  the  meaning 
of  the  statute,  are  those  which  are  received  intermediate  the  ori- 
ginal entry  and  the  restoration  of  possession.  They  are  such 
whereto  the  right  is  created  by  an  action  of  ejectment  brought 
and  actually  carried  into  judgment ;  not  damages  which  accrued 
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anterior  to  or  at  the  instant  of  the  ouster.  The  statute  dero- 
gates in  some  measure  from  the  plaintiff's  right,  and  should 
be  construed  strictly.  The  suggestion  must  be  filed  within  a 
year  after  the  judgment  is  docketed — a  very  short  limitation: 
and  if  the  judgment  be  in  a  court  of  common  pleas,  embarrass- 
ments may  arise  from  the  remedy  being  confined  to  a  sugges- 
tion in  that  court. 

It  seems  to  me,  however,  that  the  learned  judge  erred  in  over- 
ruling the  offer  to  prove  title  in  Walter  Tousey.  One  of  the 
pleas  was  of  freehold  in  him ;  that  he  entered  and  occupied  in  his 
own  right,  and  the  other  defendants  as  his  servants.  The  re- 
covery in  the  ejectment  was,  I  admit,  conclusive  against  Zal- 
mon,  from  the  12th  of  April,  1831,  the  date  of  the  plaintiff's 
possession  laid  in  the  declaration.  This  answers  to  the  day  of 
demise  in  the  old  form,  and,  in  proceeding  either  by  suggestion 
or  action,  has  the  effect  to  conclude  the  defendant  from  that  time 
forward  upon  the  question  of  title.  Zalmon  was,  however,  the 
sole  defendant.  I  do  not  perceive  that  the  others  were  shown 
to  have  claimed  as  his  servants,  or  by  title  derived  from  him  at 
ter  the  ejectment  was  brought.  Be  this  as  it  may,  howevor, 
Phebe  and  Eliza,  as  well  as  Walter,  had  a  right  to  controvert 
such  a  case,  by  showing  that  in  fact  Walter  had  the  title  to  the 
land,  and  the  two  former  acted  as  his  servants.  This  would 
have  constituted  a  perfect  defence  as  to  them  against  the  first 
count.  The  ejectment  suit  was  res  inter  alios  acta.  It  was 
not  competent  for  the  plaintiff  and  Zalmon  to  try  and  settle  thie 
question  of  title  in  regard  to  the  other  defendants  behind  their 
backs.  Nor  does  it  matter  as  to  Walter  that  he  was  a  witness 
on  the  trial  of  the  ejectment,  and  attempted  to  make  out  a  de- 
fence for  Zalmon.  Walter  was  not  a  defendant,  and  had  no 
standing  in  court.  The  ruling  therefore  that  the  recovery  was 
conclusive  upon  all  the  defendants^  was  giving  to  the  record  an 
effect  against  three  persons  who  were  neither  parties  nor  pri- 
vies. They  were  strangers.  {Chirac  v.  Reinicker,  11  Wheat. 
280,  296,  7.) 

Upon  this  last  ground,  I  am  of  opinion  there  should  be  a  new 
trial,  the  costs  to  abide  the  event 
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Nelson,  Ch.  J.  I  agree  that,  in  cases  where  other  persons 
besides  the  defendant  or  defendants  in  the  ejectment  are  jointly 
liable  to  the  plaintiff  for  the  mesne  profits,  an  action  of  trespass 
may  be  brought  in  the  usual  way,  notwithstanding  the  revised 
statutes.  (2  R.  S.  236,  §§  43  to  54.)  The  provision  for  a  rem- 
edy in  the  form  of  a  suggestion  upon  the  record  must  be  con- 
fined to  cases  where  the  claim  is  sought  to  be  enforced  only 
against  the  defendant  in  the  ejectment.  If  others  are  jointly  lia- 
ble with  him,  we  must  either  allow  him  to  be  included  in  the 
suit,  or  drive  the  plaintijBT  to  the  inconvenience  and  expense  of 
salstantially  two  distinct  suits,  where  the  matter  in  controversy 
might  as  well  be  disposed  of  in  one. 

But  where  third  persons  are  thus  included,  the  record  of  the 
recovery  in  the  ejectment  suit  is  no  evidence  of  title  as  against 
them,  unless  it  appear  that  they  claimed  possession  as  the  ser- 
vants of  the  defendant  in  the  ejectment,  or  by  title  derived  from 
him  after  it  was  conmienced,  or  that  they  entered  into  the  pos- 
session afterwards.  (11  Wheat  296,  7;  3  Camp.  455;  7  T. 
R  108.)  It  is  not  even  evidence  against  the  defendant  in  the 
ejectment,  where  the  plaintiff  seeks  to  recover  damages  beyond 
the  time  of  the  demise.  {Bull  N.  P.  87 ;  Saund.  PL  and  Ev, 
669;  Aslin  v.  Parkin,  2  Burr.  668.)  (a) 

I  am  of  opinion,  therefore,  that  the  record  of  the  ejectment 
suit  between  the  plaintiff  and  Zalmon  Tousey,  so  far  from  being 
conclusive  evidence  against  the  other  defendants,  was  no  evi- 
dence at  all  in  respect  to  them,  on  the  question  of  title ;  and 
that  the  learned  judge  erred  in  rejecting  the  evidence  offered  at 
the  trial. 

Whether  the  plaintiff  has  included  in  his  assessment  of  con- 
tingent damages,  the  costs  and  expenses  of  the  ejectment  suit, 
does  not  perhaps  distinctly  appear;  no  such  point  having  been 
made  in  the  course  of  the  trial.  It  is  quite  clear  that  the  allow- 
ance would  be  erroneous,  inasmuch  as  the  costs  of  the  ejectment 
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constitute  no  part  of  the  legitimate  damages  to  be  recoveied 
against  those  who  were  not  parties  to  that  suit, 

I  agree  also  that  the  demurrers  of  the  several  defendants  are 
not  well  taken.  They  each  include  two  counts,  viz.  the  second 
and  third ;  and  the  second  count  makes  no  allusion  to  the  ac- 
tion of  ejectment,  or  to  the  costs  and  expenses  therein.  If  one 
of  the  counts  be  good,  as  the  demurrers  are  to  both,  the  plaintiff 
is  entitled  to  judgment.(a) 

Besides,  even  as  respects  the  third  count,  though  we  should 
concede  that  it  alleges  consequential  damages  which  do  not  re- 
sult legitimately  from  the  acts  of  all  the  defendants,  this  is  not 
ground  of  demurrer.  If  these  damages  are  sought  to  be  recov- 
ered at  the  trial,  the  defendants  may  then  object  to  the  evidence. 
This  point  was  decided  by  the  court  a  few  terms  since,  though 
I  do  not  find  it  reported. ' 

The  plaintiff  is  entitled  to  judgment  on  the  demurrers,  and 
a  new  trial  should  be  granted  for  the  error  of  the  circuit  judge 
in  holding  that  the  record  of  the  ejectment  suit  was  conclusive 
evidence  of  title  as  against  all  the  defendants. 

Ordered  accordingly.  • 

(a)  Bat  lee  note  (a)  to  Hinde  v.  Oray,  (1  Jlfofifi.  jr  Chran.  303 ;)  alao  Briteoe  t. 
HOI,  (7  Limd.  Jur.  306,  7.) 


Nelson  vs.  CowrNO  &  Seymour. 

An  agent  authorized  to  sell  an  article  is  presumed  to  possess  the  power  of  wamnt- 

ing  its  quality  and  condition,  unless  the  contrary  appear ;  and  this,  whether  tho 

agency  be  general  or  special 
SembU,  that  the  principal  will  in  such  case  be  affected  by  ihefirauduUtU  represen- 

tationt  of  the  agent  in  making  the  sale.    Per  Bronson,  J. 
Tba  case  of  Oibmm  v.  Colt,  (7  Johnt,  Rep,  390,)  was  much  shaken,  if  not  entii^y 

overthrown,  by  the  decision  in  Sandford  y.  Handy,  (33  Wend,  360.)    Per  Baosi- 

SON,  J. 

In  genera],  where  an  action  is  brought  on  a  note  by  an  endorsee  or  other  third  per- 
son not  named  in  it,  he  will  be  presumed  to  have  taken  it  in  tho  usual  course  of 
negotiating  commercial  paper ;    and  the  onua  wHl  be  upon  the  maker,  if  he  Mok 
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to  ayafl  faunadf  of  any  equities  existing  between  bim  and  the  payee,  to  show  the 
iiicts  impeaching  the  plaintiff's  title.  Per  Beonion,  J. 
Otherwise,  if  the  action  be  brought  by  the  person  named  as  payee^  although  he  wae 
a  stranger  to  the  transaction  upon  which  the  note  was  given,  and  knew  nothing 
of  the  making  of  it  at  the  time.  In  such  case,  unless  the  plaintiff  prove  that  he 
took  the  note  befoce  it  became  due,  and  paid  value  for  it,  the  defence  is  admissihle. 

Erhor  to  the  Madison  C.  P.  John  P.  Cowing  and  Henry 
Seymour  sued  Nelson  before  a  justice,  and  declared  on  a  note 
drawn  payable  to  them  of  which  the  following  is  a  copy: 
"  Stockbridge,  May  10, 1841.  Three  months  after  date  I  promise 
to  pay  Cowing  <fc  Seymour,  or  bearer,  at  my  residence,  seven- 
teen dollars,  with  interest,  for  value  received.  [Signed]  Wil- 
liam Nelson."  Plea,  the  general  issue,  and  notice  of  special 
matter.  It  appeared  that  one  David  R.  Cowing  sold  the  defen- 
dant a  pump,  and  took  this  note  for  the  price.  He  sold  a  num- 
ber of  pumps,  and  in  all  cases  took  the  notes  of  the  purchasers 
papble  to  the  plaintifis.  He  had  a  book  of  printed  notes  ready 
for  execution,  and  in  all  of  them  the  plaintiffs'  names  were 
printed  as  payees.  The  defence  was,  that  David  R.  Cowing 
warranted  the  pump  for  which  this  note  was  given ;  that  the 
]Amp  did  not  answer  the  warranty,  and  was  in  fact  good  for 
nothing.  When  the  defendant  oflFered  to  prove  what  the  bar- 
gain was  between  him  and  David  R.  Cowing,  the  plaintiffs 
objected,  and  the  justice  decided  that  they  stood  in  the  relation 
of  third  persons  to  the  note,  that  they  were  innocent  holders,  and 
that  the  evidence  was  inadmissible.  The  defendant  offered  to 
show  that  David  R.  Cowing  said,  at  the  time,  that  he  was  selling 
the  pumps  as  agent  for  the  plaintiflfe,  but  the  justice  excluded  the 
evidence.  He  also  rejected  evidence  tending  to  show  that  the 
pump  was  warranted  good,  that  it  proved  to  be  worthless,  and 
that  the  note  was  obtained  by  fraud  and  deceit.  Verdict  and 
judgment  ifor  the  plaintiffs.  The  common  pleas  afterwards 
affirmed  the  judgment  on  certiorari ;  whereupon  the  defendant 
broi^bt  error. 

K  Graves,  for  the  plaintiff  in  error. 

N'  FBote,  for  the  defendants  in  error. 
Vol-  VL  43 
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By  the  Courts  Bronson,  J.  On  the  facts  proved  and  offered 
to  be  proved  there  is  a  good  defence  to  the  note,  and  the  only 
question  is,  whether  that  defence  can  be  set  up  against  these 
plaintiffs.  David  R.  Cowing  was  engaged  in  selling  pumps. 
He  professed  to  be  acting  as  the  agent  of  the  plaintifis,  and  took 
all  the  notes  payable  to  them.  The  plaintiffs  are  suing  upon 
one  of  the  notes,  and  they  give  no  account  of  how  they  came 
by  it.  Upon  this  state  of  facts,  I  think  the  jury  would  have 
been  warranted  in  finding  that  David  sold  the  pumps  as  the 
agent  of  the  plaintiffs.  And  if  he  was  in  fact  agent,  then  the 
plaintifife  were  original  parties  to  the  note,  in  substance  as  well 
as  form,  and  the  defence  should  not  have  been  excluded.  True, 
there  is  no  direct  proof  that  David  had  authority  to  warrant  the 
pumps,  or  make  any  representation  concerning  their  quality  or 
condition.  But  a  warranty — and  so  of  a  representation — is  one 
of  the  usual  means  for  effecting  the  sale  of  a  chattel ;  and  when 
the  owner  sells  by  an  agent,  it  may  be  presumed,  in  the  absence 
of  all  proof  to  the  contrary,  that  the  agent  has  been  clothed  with 
all  the  usual  powers  for  accomplishing  the  proposed  end.  So 
long  as  the  agent  is  acting  within  the  general  scope  of  his 
authority,  persons  dealing  with  him  are  considered  as  dealing 
with  the  principal.  I  will  not  stop  to  inquire  whether  David  is 
to  be  r^:arded  as  a  general  or  special  agent ;  for  if  he  was  only 
a  special  agent,  his  authority  to  warrant  the  quality  or  condi- 
tion of  the  thing  sold  would  be  presumed,  until  the  contrary 
appeared.  {Fenn  v.  Harrison^  4  T.  R.  177;  Sandford  v. 
Handy,  23  Wend.  260.)  The  plaintiffs  rely  on  Gihsm  v.  CoU, 
(7  John,  390 ;)  but  that  case  was  much  shaken,  if  not  entirely 
overthrown,  by  the  decision  in  Sandford  v.  Handy  ;  which  is 
also  an  authority  for  saying,  that  the  principal  will  be  affected 
by  the  fraudulent  representations  of  the  agent  in  making  the  sale. 

But  the  plaintiffs  insist  that,  although  David  R.  Cowing  pro- 
fessed to  be  acting  for  them,  he  was  in  truth  the  owner  of  the 
pumps,  and  was  acting  for  himself.  If  that  be  true,  the  fact  still 
remains  that  the  suit  is  brought  by  the  persons  named  as  payees 
in  the  note,  and  I  think  they  could  not  shut  out  the  defence 
without  showing  that  they  were  bona  fide  holders  of  the  paper 
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for  a  valuable  consideration.  The  justice  decided  that  they 
were  such  holders,  although  they  had  given  no  evidence  to 
show  how,  when  or  under  what  circumstances  they  got  the 
note,  or  that  they  had  paid  any  thing  for  it.  That  was  going 
too  far.  When  the  action  is  brought  by  an  endorsee,  or  other 
third  person  who  is  not  named  in  the  note,  it  will  be  presumed, 
until  the  contrary  is  shown,  that  he  took  it  in  the  usual  course 
of  negotiating  commercial  paper ;  and,  as  a  general  nile,  the 
maker  cannot  set  up  any  equities  existing  between  himself  and 
the  payee,  until  he  has  first  given  evidence  to  impeach  the 
plaintiff's  title.  He  must  show  that  the  holder  either  got  the 
note  when  it  was  over  due,  that  he  paid  no  consideration  for  it, 
or  that  he  had  notice  of  the  facts  which  are  set  up  as  a  defence. 
But  it  is  otherwise  when  the  action  is  brought  by  the  payee 
named  in  the  note,  although  it  may  appear  that  in  point  of  fact 
he  was  not  a  party  to  the  transaction  upon  which  the  note  was 
made.  There  is  no  presumption  in  his  favor  that  he  took  the 
note  in  the  usual  course  or  mode  of  negotiating  commercial 
paper.  If  the  plaintiffs  were  in  truth  strangers  to  this  note 
when  it  was  made,  they  could  not  but  see,  on  its  being  offered 
to  them,  that  they  appeared  to  be  parties  to  it.  This  would 
very  naturally  lead  to  the  inquiry,  how  the  note  came  to  be 
taken  in  that  form ;  and  although  they  may  not  have  had  ac- 
tual notice  of  the  means  by  which  the  note  was  procured,  they 
should  not  be  allowed  to  exclude  a  meritorious  defence,  without 
showing  that  they  took  the  note  before  it  came  to  maturity, 
and  paid  value  for  it. 

In  either  view  of  the  case,  I  think  the  justice  was  wrong  in 
excluding  the  evidence  offered  by  the  defendant. 

Judgments  reversed. 
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Thomas  vs.  Todd. 

A  payment  m  counterfeit  bank  bills  ie  a  nullity,  and  will  not  diBehaffge  tfie  d(H 
thoa^h  both  parties  suppose  them  to  be  genuine. 

So  of  payment  in  the  genuine  bills  of  a  bank  which  has  foiled,  neither  party  being 
aware  of  the  fact    Per  Bronson,  J. 

But  in  these  cases  the  party  receiving  the  bills  must  return  them  within  a  rea- 
sonable time  after  discovering  their  worthlessness.  or  he  will  be  obliged  to  sustain 
the  loss. 

Where  a  bank  bill  was  delivered  in  payment  on  the  5th  of  May,  both  parties  sup- 
posing it  to  be  genuine,  and  the  creditor  learned  that  it  was  counterfeit  about  the 
same  time,  but  made  no  offer  to  return  it  until  the  4th  of  July  foUowing ;  held, 
that  he  had  lost  his  remedy. 

Error  to  the  Oneida  C.  P.  Thomas  sued  Todd  before  a  jus- 
tice, and  declared  for  rent  due  from  the  defendant.  The  defence 
was,  payment  of  a  part,  and  tender  of  the  residue.  On  the  5th 
of  May,  1842,  the  defendant  paid  the  plaintiff  $23  towards  the 
rent  in  bank  bills,  and  took  a  receipt.  The  whole  controveray 
arose  out  of  the  fact  that  one  of  the  bills,  which  was  for  five 
dollars,  turned  out  to  be  counterfeit  Both  parties,  as  may  be 
inferred  from  the  case,  lived  in  Utica.  On  the  same  day  that 
the  bill  was  received  by  the  plaintiff  he  sent  it  to  one  Gates,  in  the 
adjoining  town  of  Frankfort,  who  in  a  short  time  sent  it  back 
to  the  plaintiff  as  counterfeit.  On  the  4th  of  July  the  plaintiff 
asked  the  defendant  to  take  back  the  bill,  but  the  defendant  said 
the  plaintiff  did  not  have  it  of  him.  The  plaintiff  ssiid  he  did, 
and  that  he  at  the  same  time  gave  it  to  a  boy  to  take  to  Frank- 
fort ;  that  in  a  short  time  it  was  brought  back,  and  said  to  be 
counterfeit ;  that  the  plaintiff  took  it  again,  and  gave  it  to  a  man 
in  Westmoreland ;  and  that  it  then  came  back  again.  The  jus- 
tice gave  judgment  for  the  plaintiff  for  a  sum  which  included 
the  counterfeit  bill.  On.  certiorari,  the  common  pleas  reversed 
the  judgment,  on  the  ground  that  the  plaintiff  did  not  return 
nor  offer  to  return  the  bill,  nor  notify  the  defendant  that  it  was 
counterfeit,  within  a  reasonable  time.  The  plaintiff  brought 
error. 


j&LBANY,  JANUARY,  1844.  341 

Thomas  v.  Todd. 

Oarvin  ^  Coburn,  for  the  plaintiff  in  error. 

W.  AUen^  for  the  defendant  in  error. 

By  the  Court,  Brokson,  J.  This  is  a  case  of  mistake  by 
both  parties — the  one  paying  and  the  other  receiving  a  bank 
bill  supposing  it  to  be  genuine,  when  in  truth  it  was  counter- 
feit As  the  bill  was  worthless,  it  did  not  make  a  good  payment 
towards  the  rent,  unless  the  plaintijBf  was  in  fault  for  not  re^ 
turning  it  sooner.  {Markle  v.  Hatfield,  2  John.  455 ;  Jones  v. 
Hyde,  5  Taunt  488 ;  Young-  v.  Adams,  6  Mass.  R.  182.)  And 
the  rule  is  the  same  where,  although  the  bill  is  genuine,  the 
bank  had  broken  before  the  payment  was  made,  but  the  knowl- 
e^  of  that  fact  had  not  reached  the  place  of  payment.  {Light- 
body  T.  Ontario  Bank,  11  Wend.  9,  and  S,  C.  in  error,  13  id. 
101.  And  see  U.  S.  Bank  v.  Bank  of  Georgia,  10  Wheat* 
333.Xa)  In  all  of  these  cases  there  was  an  offer  to  return  the 
bill  immediately  after  discovering  that  it  was  worthless,  and  I 
think  such  an  offer  essential  to  the  right  of  recovery.  Pothier 
says,  the  creditor  may  recover  in  such  a  case,  on  offering  to  re- 
tnra  what  he  has  received.  (1  Poth.  Ob.  495,  Evans?  ed.) 
This  doctrine  was  cited  with  approbation  in  Markle  v.  Hat- 
field ;  and  the  principle  is  a  just  one.  Both  parties  have  agreed 
that  the  thing  should  be  received  in  payment,  and  altliough 
they  were  acting  under  a  mistake  as  to  the  nature  or  value  of 
the  thing  paid,  yet  as  the  debtor  has  acted  honestly,  he  can  only 
be  put  in  the  wrong  by  an  offer  to  correct  the  error.  Although 
the  bill  has  no  intrinsic  value,  it  should  be  returned  to  the 
debtor,  so  as  to  enable  him  to  trace  out  and  &11  back  upon  the 
person  from  whom  he  received  it.  And  for  the  same  reason  the 
bill  should  be  returned  without  any  imnecessary  delay.  That 
was  not  done  in  this  case. 

Judgment  affirmed. 

(o)  But  8ce  Bayard  v.  Skunk,  (I  Wam  ^  Serg.  92 ;)  Scrugga  v.  Oass,  (8  Yerg. 
ns ,)  Camidge  y.  Alenby,  (6  Bam.  j-  Cress.  373 ;)  Young  y.  Adams,  (6 

J^«^l8a.l85.) 
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Randall  vs.  Crandall. 

Thoa|rh  a  justice's  warrant  be  served  while  the  defendant  is  attending  oomt  as  a 
snitor  upon  other  piocess,  he  must  avail  himself  of  his  privilege  from  arrest  before 
pleading  in  bar ;  for  such  plea  admits  that  he  is  properly  in  court. 

In  an  action  of  trespass  quare  clausum  fregit^  the  defence  that  the  Ucua  ta  7110  is 
a  public  highway,  raises  a  question  of  title  to  land,  which  cannot  be  tried  before  t 
justice. 

An  oral  plea  or  notice  of  title  in  a  justice's  court,  unaccompanied  by  a  bond  pnrrar 
ant  to  the  statute,  is  a  nuDity ;  and  the  defendant  cannot  avail  himself  of  the 
notice  at  the  trial,  though  it  was  received  at  the  time  of  joining  issue  without  ob- 
jection on  the  part  of  the  plaintiff. 

The  case  of  Striker  v.  Mott,  (6  Wend.  465,)  explained. 

Error  to  the  Chenango  C.  P.  Crandall  sued  Randall  by 
warrant  before  a  justice  on  the  18th  of  January,  1842,  and  de- 
clared in  trespass  quare  dausum  fregit  The  defendant 
pleaded  orally  the  general  issue,  and  gave  notice  that  on  the 
trial  he  would  prove  that  the  locus  in  quo  was  a  public  high- 
way. No  bond  was  offered.  The  cause  was  thereupon  ad- 
journed, on  the  defendant's  motion,  until  the  2d  of  February; 
on  which  day  the  parties  appeared,  and  the  defendant  made  affi- 
davit that  the  warrant  by  which  this  suit  was  conunenced  was 
served  while  he  was  attending  court  as  a  suitor  upon  other  pro- 
cess ;  and  he  moved  to  be  discharged  on  the  ground  that  he  was 
privileged  from  arrest  The  justice  denied  the  motion.  On 
the  trial,  after  the  plaintiff  had  proved  a  trespass  by  entering  on 
his  farm,  the  defendant  offered  to  prove  that  the  place  was  a 
public  highway  ;  but  the  justice  rejected  the  evidence,  and  gave 
judgment  for  the  plaintiff,  which  was  aflirmed  by  the  common 
pleas  on  certiorari.    The  defendant  thereupon  brought  error. 

JR.  Judson^  for  the  plaintiff  in  error. 

A,  L.  Pritckard,  for  the  defendant  in  error. 

By  the  Court,  Bronson,  J.  If  a  justice  of  the  peace  can  dis- 
charge, on  motion,  a  defendant  who  has  been  arrested  while 
temporarily  privileged,  which  is  very  questionable,  {see  Shan- 
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non  V.  Comstock,  21  Wend.  457,)  still  the  motion  here  came 
too  late.  By  pleading  in  bar,  Jhe  defendant  admitted,  for  all  the 
purposes  of  the  action,  that  he  was  properly  in  court.  {See  Mor 
lone  V.  Clark^  2  Hill,  657.)  The  motion  should  have  been 
made  before  pleading.  The  defendant  complains  that  he  was 
without  counsel  when  arrested  and  taken  before  the  justice,  and 
did  not  know  how  to  claim  his  legal  rights.  But  his  ignorance 
of  the  law  cannot  avail.  He  should  have  pleaded  his  privilege 
in  abatement,  or  moved  for  a  discharge,  instead  of  pleading  in 
bar  of  the  action." 

The  defendant  gave  notice  of  proof  on  the  trial  that  the  locus 
in  quo  was  a  public  highway.     That  would  make  a  question  of 
title  to  the  land,  which  the  justice  could  not  try.    A  ri^ht  of 
way,  either  public  or  private,  over  land,  affects  the  owner's  title, 
within  the  meaning  of  the  statute  relating  to  the  civil  jurisdic- 
tion of  justices  of  the  peace.    {Striker  v.  Mott,  6  Wend.  466 ; 
Saunders  v.  Wilson^  15  Wend.  338 ;    Whiting  v.  Dudley,  19 
Wend,  373.)    But  the  notice  was  not  in  writing,  and  there  was 
no  bond  to  appear  to  an  action  in  the  common  pleas.    The  jus- 
tice was  right,  therefore,  in  not  entering  a  discontinuance.    (2 
R.  S.  236,  7,  §  59  to  63.)    It  is  said,  however,  that  the  oral  no- 
tice was  received  without  objection,  and  without  requiring  a 
bond ;  and  that  this  was  a  waiver  of  the  irregularity.    Some- 
thing was  said  about  a  waiver  of  the  bond  &c.  in  Striker  v. 
Mott,  (6  Wend.  465 ;)  but  it  was  not  necessary  to  the  decision 
of  the  cause,  for  the  parties  went  on,  and  the  plaintiff  was  de- 
feated on  the  trial  by  the  defendant's  proof  of  title.    As  that  was 
a  question  which  the  justice  could  not  try,  even  with  the  con- 
sent of  parties,  the  judgment  was  erroneous  for  that  cause,  and 
was  therefore  properly  reversed.    When  title  is  properly  set  up, 
and  a  bond  given,  the  suit  before  the  justice  is  immediately  dis- 
continued.   But  here  the  suit  went  on  before  the  justice,  which, 
instead  of  proving  that  the  plaintiff  intended  a  waiver  of  the 
bond,  proves  that  he  meant  to  treat  the  notice  as  a  nullity  for 
the  reason  that  there  had  not  been  a  compliance  with  the  stat- 
ute.   And  this  was  the  proper  course ;  for  the  statute  provides 
that,  if  the  bond  is  not  given, "  the  justice  shall  have  jurisdiction 
of  the  cause,  and  shall  proceed  therein,  and  the  defendant  shall 
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be  precluded  in  his  defence  from  all  evidence  drawing  in  ques- 
tion the  title  to  lands.  (2  R.  S.  236,  §  62.)  This  makes  a  com- 
plete system.  If  the  defendant  pleads  title  and  gives  a  bond, 
the  suit  before  the  justice  is  at  once  discontinued.  But  if  he 
does  not  give  the  bond,  the  plea  or  notice  of  title  amounts  to 
nothing,  and  the  action  goes  on  just  as  though  title  had  never 
been  mentioned.  The  defendant  cannot  set  up  title  on  the 
trial,  because  the  statute  says  he  shall  not 

It  may  have  been  unfortimate  for  the  defendant  that  he  had 
no  counsel  at  the  joining  of  the  issue ;  but  I  think  there  has 
been  no  error  in  the  proceedings. 

Judgment  affinned. 


Clark  vs.  Cleveland. 


A  priicmer  airaited  by  yirtoe  of  a  wairant  endoned  pursuant  ioZ  R.  S,  707,  f  5» 
for  an  oflknce  puniahable  by  imprisonment  in  the  state  prison,  cannot  be  let  to  bail 
in  the  coanty  where  the  arrest  is  made,  but  must  be  taken  back  to  the  county  in 
which  the  warrant  was  issued. 

Tliough  in  such  case  the  prisoner  be  let  to  bail  in  the  county  where  the  anest  wif 
made,  and  released  from  custody,  he  may  nevertheless  be  retaken  under  the  war- 
rant ;  the  act  of  releasing^  him  being  equivalent  to  suffering  a  voluntary  escapei 

After  an  escape  from  an  arrest  under  criminal  process,  the  officer  is  bound  to  retake 
tiie  prisoner,  whether  the  escape  be  voluntary  or  otherwise. 

In  civil  cases,  if  the  officer  suffer  a  voluntary  escape  after  an  anest  aafaud  pncem, 
he  cannot  retake  the  defendant;  though  otherwise  as  to  mesne  process.    Ptr 

COWBN,  J. 

This  distinction  between  mesne  and  final  process  does  not  apply  to  criminal  etsen 
Per  CowBN,  J. 

An  action  will  not  lie  for  maliciously  causing  the  plaintiff  to  be  arrested  on  a  crinii- 
nal  charge  before  a  magistrate,  unless  the  proceeding  complained  of  be  so  far  ended 
that  nothing  more  can  be  done  by  the  prosecutor  without  commencing  anew. 

C.  was  arrested  in  Cortland  county  by  virtue  of  an  endorsed  warrant  issued  in  the 
county  of  Seneca,  upon  a  charge  of  having  obtained  money  by  false  pretences,  and 
was  released  Ixom  custody  on  his  entering  into  a  recognizance  in  Cortland  ooootf  , 
conditioned  for  his  appearance  at  the  next  Seneca  general  sessions.  He  appearad 
accordingly,  but  the  complainant  did  not  appear,  nor  were  any  subsequent  steps 
taken  under  the  wairant.    Held,  that  the  recognizance  was  a  nullity,  and  ts  C. 
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fliffl  mmninnd  liaUe  to  be  amttad  under  the  wanvnt,  he  oould  not  nudntam  tn 
BCtioD  agunst  the  eomplaioant  for  a  malicious  prosecution. 
In  ord^  to  maintain  the  action,  however,  it  is  not  necessary  to  show  an  acquittal 
Which  win  bar  a  second  prosecution  fcMr  the  same  ofience ;  nor  is  it  essentially  ne- 
Oessiij  ihs(t  any  judleial  deeisioii  upon  te  mekitt  shofuM  appeir  to  bm  bete 
»ads^    Per  Cowm,  J. 

Case  ibr  malicious  pTosecutioH)  tried  at  the  Seneca  cir^iiit  ii^ 
May,  1842,  before  Moselet,  C.  Judge.  The  alleged  prosecu- 
tion was  in  the  form  of  a  criminal  complaint  made  by  the  de- 
fendant before  Joseph  Dunlap,  a  justice  of  the  peace  of  Seneca 
county,  and  the  declaration  afverred,  among  other  things,  fliat 
the  defendant  ^'deserted  and  abandoned  the  complaint  and  pro- 
secution, and  that  the  same  are  wholly  ended  and  determined." 
The  complcdnt  was  as  follows :  "  Seneca  county,  ss. — Newcomb 
Clereland  being  duly  sworn  deposeth  and  saith,  that  on  4^.,  at 
the  town  of  Ovid  in  said  county,  John  B.  Clark  [the  plaintiff] 
designedly  and  by  certain  false  pretences,  to  wit,  that  he  had  a 
quantity  of  wheat  of  good  merchantable  quality,  did  obtain  from 
the  said  Newcomb  Cleveland  one  hundred  and  eight  dollars  and 
thirty-five  cents,  being  money  of  the  said  Newcomb  Cleveland, 
with  intent  to  cheat  and  defraud  him  thereof."  This  was  sworn 
to  on  the  13th  of  March,  1841,  and  thereupon  the  justice  issued 
ft  warrant  against  Clark,  which  was  afterwards  endorsed  by  a 
justice  of  the  county  of  Cortland,  where  Clark  was  found  and 
arrested,  llie  constable  took  him  before  one  of  the  judges  of 
the  Cortland  county  courts,  and  he  there  entered  into  a  recog* 
nizance  to  appear  at  the  next  general  sessions  in  Seneca  county. 
He  appeared  pursuant  to  the  terms  of  the  recognizance,  but  the 
defendant  did  not  appear,  nor  was  any  charge  preferred  against 
Clark  before  the  grand  jury.  The  constable  who  arrested  Clark 
let  him  go  on  his  entering  into  the  recognizance,  and  he  waa 
never  taken  before  the  justice  who  issued  the  warrant.  It  fm> 
ther  appeared  that  the  warrant  had  not  been  returned  to  the  jus- 
tice; and  the  constable  swore  that  he  had  searched  for  it  but 
had  not  seen  it  since  the  time  when  the  recc^izance  was  tak^ 
and  did  not  know  what  had  become  of  it  The  plaintiff  geife 
eridence  tiding  to  show  that  the  complaint  was  without  prob* 
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able  cause  &c.;  and  then  rested ;  whereupon  the  defendant  moved 
for  a  nonsuit,  insisting,  among  other  things,  that  Clark  could 
not  be  let  to  bail  in  Cortland  county ;  that  the  warrant  was  yet 
in  force ;  and  that  the  proceedings  upon  the  complaint  were  not 
at  an  end.  The  circuit  judge  refused  to  nonsuit,  and  submitted 
the  cause  to  the  jury,  who  found  a  verdict  for  the  plaintiff  of 
$192,76.    The  defendant  now  moved  for  a  new  trial  on  a  case. 

A.  CHbbSi  for  the  defendant. 

W.  H.  Shankland,  for  the  plaintiffs 

Bj/  the  Court,  Cowen,  J.  The  arrest  was  by  virtue  of  an 
endorsed  warrant  for  obtaining  money  by  false  pretences ;  which 
may  be  punished  by  imprisonment  in  the  state  prison  or  in  a 
county  jail,  or  by  fine,  or  both.  (2  R.  iS.  564,  i  53,  2d  ed.) 
Being  punishable  by  imprisonment  in  the  state  prison,  it  follows 
that  the  prisoner  should  have  been  carried  back  to  the  ma- 
gistrate who  issued  the  warrant,  or  into  his  county,  there  to 
undergo  an  examination,  and  be  committed,  bailed  or  dis- 
charged. (2  R.  S.  591  to  593,  2d  ed.)  There  was  no  power 
to  take  bail  in  the  county  of  Cortland,  and  the  case  is  the  same 
as  if'  the  plaintiff  had  been  suffered  to  go  at  large  on  taking  his 
word. 

The  question  is,  whether  the  prosecution  instituted  by  the 
defendant  can  be  said  to  have  been  terminated,  disposed  of^  or, 
as  the  books  usually  say,  at  an  end.  It  is  agreed  by  the 
books  that  this  is  an  essential  condition.  I  by  no  means  accede 
to  the  doctrine  inadvertently  advanced  by  some  judges,  that  all 
right  to  prosecute  for  the  offence  must  be  terminated  by  a  tech- 
nical acquittal.  {See  per  BtMer,  /,  in  Morgan  v.  Hughes^ 
2  T.  JR.  225,  231,  2.)  (a)    Nor  can  it  be  essentially  necessary 


(a)  It  0eems  to  have  been  held  that  if  the  plaintiff  be  convieted  in  the  mit  or 
proceeding  complained  of,  this  is  concloeive  evidence  of  probable  cause,  and  there- 
fixe  an  action  for  malicious  prosecution  wUl  not  lie,  even  though  it  can  be  shown 
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that  there  should  be  an  adjudication  of  the  magistrate,  or  indeed 
any  judicial  decision  upon  the  merits,  by  any  court,  as  seems  to 
be  supposed  by  some.  {See  Secar  v.  Babcock^  2  Johns.  203 ; 
ATCormick  v.  Lisson,  7  Cowerij  716.)  The  manner  in  which 
the  prosecution  is  disposed  o^  as  if  it  be  by  compromise,  which 
was  the  case  last  cited,  may  interpose  great  if  not  insurmountable 
obstacles  to  showing  a  want  of  probable  cause ;  but  the  technical 
prerequisite  is  only  that  the  particular  prosecution  be  disposed  of 
in  such  a  manner  that  this  cannot  be  revived,  and  the  prosecutor 
must  be  put  to  a  new  one.  Thus,  supposing  the  warrant  to  be 
duly  executed  and  the  party  to  appear,  though  the  bill  of  indict- 
ment be  returned  ignoranms,  or  be  preferred  coram  non  jur 
dicCj  or,  after  being  found,  an  acquittal  follow  for  its  insuffi- 
ciency, the  cause  is  at  an  end  within  the  rule ;  for  it  would  be 
strange  if  a  party  could  be  protected  from  prosecution  for  his 
malice  by  procuring  the  cause  to  be  discontinued  on  accoimt  of 
some  irregularity .(6)  So  where  the  prosecution  stops  with  the 
justice,  if  the  accused  be  there  discharged  for  any  cause,  though 
the  justice  err,  the  warrant  is  functus  officio,  and  the  particular 
prosecution  at  an  end.  The  mere  discontinuance  of  a  civil  suit 
in  any  way,  satisfies  the  rule ;  and  the  defendant  may  sue  the 
plaintiff,  if  he  can  make  out  malice  and  want  of  probable  cause. 


that  the  conviction  was  the  resnlt  of  conspiracy  and  perjary.  {WiUuoM  y.  Wood* 
AoiMe,  3  Dev.  Rep.  257 ;  Feazle  v.  Simpson,  I  Scamm.  Rep.  30 ;  and  tee  MeUar 
▼.  Baddeley,  6  Canr.  ^  Payne,  374.)  In  Whitney  y.  Peckhann,  (15  Mase.  Rep, 
i43,)  it  appeared  that  the  plaintiff,  after  being  conyicted  before  a  justice  of  an  as- 
sault and  battery,  appealed  to  the  common  pleas,  where  he  was  acquitted ;  yet  held, 
that  he  coold  not  maintain  an  action  for  malicious  prosecution,  the  conyiction  being 
conclosiye  evidence  of  probaUe  cause.  The  doctrine  of  this  case  underwent  an 
able  and  searching  examination  in  Burt  y.  Place,  (4  Wend,  591,)  where  it  was 
adjudged  that  the  action  might  be  maintained,  under  such  circumstances,  not- 
withstanding the  decision  of  the  justice,  provided  there  was  proof  of  malice  and 
want  of  probable  cause.  (See  alto  Maddox  y.  Jackoon,  4  Munf,  Rep,  469 ;  Chrant  y. 
Deuel,  3  Rob,  Lou,  Rep,,  17,  21.) 

(6)  See  Anderoon  y.  Buchanan,  (1  WrighVe  Rep,  725,  6.)  The  entry  of  a  no2fe 
prosefifi  is  a  sufficient  termination  of  the  prosecution  to  warrant  the  action.  (Yo- 
euM  y.  Polly,  1  B.  Monroe*9  Law  and  Eq,  Rep.  358;  hut  aee  Ooddard  y.  Smithy 
6JIML261.) 
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The  .oases  relating  to  the  point  are  most  of  them  collected  in 
SduK  K  P.  1078  et  seq.,  Am.  ed.  of  1839.  At  p,  107%  the 
author  says :  ^  The  grounds  of  the  action  for  a  malicious  prose- 
cution are  the  malice  of  the  defendant  either  express  or  implied, 
want  of  probable  cause,  and  an  injury  sustained  by  the  plaintiff 
by  reason  of  the  malicious  prosecution,  either  in  his  person  by 
imprisonment,  his  reputation  by  the  scandal,  or  in  his  property 
by  the  expense." 

In  the  case  at  bar,  however,  though  I  admit  there  was  ei^i^ry 
thing  but  a  termination  of  the  prosecution,  I  have  been  unaUe 
to.  satisfy  myself  that  it  is  legally  at  an  end  even  within  a  con- 
struction of  the  rule  most  favorable  ta  the  rights  of  the  plaintifL 
I  admit  the  prosecution  was  probably  most  vexatious.  Here, 
was  a  warrant  for  a  felony,  grounded  on  fects  out  of  which  I 
can  make  no  more  than  a  case  of  damage  for  breadi  of  a  com- 
mon warranty  of  merchantable  quality  in  wheat  sold  The 
fault  su^ested  in  the  charge  of  the  judge,  therefore,  in  respect 
to  probable  cause,  or  the  finding  of  the  jury,  is  most  unfounded. 
Yet  no  actian  will  lie  unless  the  prosecution  was  at  an  end. 

The  utmost  we  can  say  of  the  proceeding  in  Cortland  county 
iS)  thaX  the  constable  was  guilty  of  suffering  a  voluntary  escape. 
The  proceeding  as  to  bail  was  a  nullity.  The  plaintiff  was  un- 
der no  obligation  to  appear  at  the  Seneca  county  sessions ;  nor 
the  defendant  to  go  there  as  prosecutor.  It  is  said,  the  plaintiff 
might  waive  the  defect,  and  appear  voluntarily  to  answer  an  in- 
dictment— as  he  did.  That  would  be  true  if  there  had  been  no 
warrant  and  no  bail ;  and  the  defendant  too  might  have  gone 
and  presented  his  complaint  to  the  grand  jury.  The  case  as 
to  both  was  the  same  as  if  there  had  been  no  bail,  and  such 
steps  could  not  be  connected  with  the  warrant  as  part  and  par- 
cel of  the  original  prosecution.  They  would  have  constituted  an 
i^dependent  proceeding ;  and,  however  it  might  have  terminated, 
thov  warrant  could  not  be  considered  as  performing  any  office 
in  the  matter.  To  continue  that,  the  accused  should  have 
been  conducted  back  to  the  county  of  Seneca,  brought  before  a 
magistrate,  and  disposed  of  by  discharge,  or  on  bail,  or  by  com- 
mitment, with  notice  to  the  prosecutor  at  least,  if  not  a  binding 
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of  him  and  his  witnesses  to  appear  aad  prosecute,  should  prob- 
able cause  have  appeared. 

Then,  did  thd' voluntary  escape  put  an  end  to  the  warrant? 
That  would  not  be  so  even  if  the  prosecution  had  been  a  civil 
one.  {Arnold  v.  Stecves,  10  Wend,  614,  515.)  It  is  said  in 
some  books  that  in  case  of  criminal  process  the  officer  suffering 
the  escape  cann<Jt  retake  the  accused.  The  question  is  not  set- 
tled ;  but  I  am  inclined  to  think  the  law  is  otherwise,  and  so 
it  is  considered  in  those  books  which  treat  the  subject  with  the 
greatest  care.  ;:The  people  ought  not  to  be  deprived  of  any  right 
by  an  escape  -dP  whatever  kind  from  custody  under  criminal 
process.  ThdSgh  the  officer  consent  to  the  escape,  he  is  bound 
to  retake  the  prisoner.  (2  Curw.  Hawk.  ch.  19,  §  12 ;  Dickin- 
son V.  Broum,  1  Esp.  Rep,  218,  Peake's  K  P.  Cos.  234,  S,  C,  ; 
Butt  V.  Jmes,  1  Niel  Gaw's  N.  P,  Cos.  99 ;  Chit.  Cr.  L.  61, 
Am.  ed.  of  1841.) 

The  established  distinction  in  civil  cases  is  this :  On  mesne 
process  the  sheriff  may  retake  the  prisoner,  even  after  a  volun- 
tary escape.  The  object  is  to  have  him  at  the  return  day,  and 
it  would  be  most  unreasonable  to  receive  his  objection  that  the 
dieriff  had  indulged  him  without  bail.  But  after  commitment 
in  execution,  he  is  discharged,  because  the  sheriff  is  chargeable 
in  his  stead.  {Atkinson  v.  Matteson,  2  T,  JR.  172.)  In  crim- 
inal cases,  no  such  distinction  prevails  between  mesne  and 
final  process ;  and  in  Butt  v.  Jmes,  it  was  held  that,  after  the 
voluntary  escape  of  a  criminal  in  execution  for  a  fine,  he  might 
be  retaken  by  the  very  officer  who  consented  to  the  escape.  A 
fortiori,  as  to  an  escape  of  that  sort  from  mesne  process. 

If  this  view  of  the  question  be  right,  and,  on  the  whole,  I  en- 
tertain no  doubt  that  it  is,  then  the  warrant  by  virtue  of  which 
the  plaintiflf  was  arrested  still  remains  in  force  to  all  intents  and 
purposes.    It  is  process  under  which  he  may  yet  be  arrested,, 
held  to  an  examination,  and,  on  probable  cause  being  made  out^ 
his  person  may  be  secured  by  bail  or  commitment  to  abide  a 
trial,  provided  an  indictment  should  be  found.    The  prosecution 
WB8  not  at  an  end  within  the  reason  of  the  rule  we  have  exam- 
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It  is  supposed  that  the  plaintiff  proved  every  thin^  exactly  as 
alleged  in  his  declaration  ;  and  that  this,  therefore,  is  not  a  case 
for  a  nonsuit  or  new  trial.  The  declaration  I  think  imports,  on 
the  whole,  that  such  steps  were  taken  as  put  an  end  to  the  pros- 
ecution, notwithstanding  the  escape.  It  avers  that  the  defend- 
ant deserted  and  abandoned  the  prosecution ;  which  misfht  have 
been  by  causing  the  warrant  to  be  duly  returned,  and  then  ad- 
mitting his  error  before  the  justice.  Such  a  step  would  have 
been  admissible  in  evidence  imder  the  averment,  and  would 
have  answered  the  objection  that  all  proceedings  stopped  and 
stood  suspended  from  the  time  of  the  escape.  The  evidence, 
therefore,  came  short  of  the  declaration,  and  presented  a  ground 
for  nonsuit  upon  objection  for  its  insufficiency.  A  motion 
in  arrest  would  not  do ;  for  we  should  be  bound  to  intend,  after 
verdict,  that  a  technical  end  of  the  prosecution  had  been  proved, 
even  though  defectively  alleged  in  the  declaration. 

New  trial  granted. 


Gere  vs,  Clarke  and  wife. 


In  a  rait  brought  against  an  heir  for  the  debt  of  his  ancestor,  the  declaration  most 
allege  the  special  facts  on  which  the  defendant's  liability  depends ;  and  this,  wheth- 
er the  debt  arose  by  specialty  or  nmple  contract. 

The  defendant  cannot  be  charged  in  the  same  ooant  both  as  heir  and  next  of  kin. 
Per  Bronbon,  J. 

If  one  of  two  joint  coyenantors  die,  the  remedy  at  law  on  the  covenant  is  by  aclioD 
against  the  survivor ;  the  representatives  of  the  deceased  covenantor  being  charge- 
able only  in  equity. 

After  the  death  of  both  covenantors,  the  remedy  at  law  is  by  action  against  the  rep- 
resentatives of  the  one  who  survived.  * 

Where  the  action  was  on  a  jobt  covenant  of  two  deceased  persons,  and  the  decisis- 
tion  alleged  that  the  defendant  was  the  heir  of  both ;  AeZd,  that  it  was  bad,  inas- 
much as  the  defendant  could  only  he  charged  as  the  heir  of  the  survivor. 

Demurrer  to  declaration.    The  plaintiff  complains  of  Peter 
Clarke  and  Maria  H.  Clarke  his  wife,  the  said  Maria  being  the 
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next  of  kin,  child  and  heir  of  one  Hannah  Fisher,  for  that 
whereas  on  the  13th  of  August,  1814,  at  &c.,  by  a  certain  inden- 
ture made  between  one  John  Fisher,  now  deceased,  and  Come- 
Ua  his  wife,  and  the  said  Hannah  Fisher,  also  now  deceased,  of 
the  first  part,  and  the  plaintiff  of  the  second  part,  sealed  &c,,  the 
said  parties  of  the  first  part  granted  and  conveyed  certain  lands 
to  the  plaintiff,  with  covenants  of  seisin,  right  to  convey,  war- 
ranty, and  for  quiet  enjoyment ;  and  the  plaintiff  has  since  been 
evicted,  to  wit,  on  the  1st  of  October,  1841.  Averment,  that  Han- 
nah Fisher  departed  this  life  on  the  first  of  January,  1829,  and  left 
her  surviving  the  said  John  Fisher,  now  also  deceased ;  and 
further,  that  the  said  Maria  is  the  next  of  kin  and  heir  of  the 
said  John  Fisher.  Conclusion,  that  the  said  Peter  Clarke  and 
Maria  Clarke,  the  said  Maria  being  the  next  of  kin  and  heir  of 
the  said  John  Fisher  as  aforesaid,  have  not  kept  the  covenant  so 
made  by  the  said  John  Fisher  and  Cornelia  his  wife,  and  Han- 
nah Fisher;  but  have  broken  the  same  &c.  Demurrer  and 
joinder. 

N.  HiU,  Jun.,  for  the  defendants. 

E.  D.  Smith,  for  the  plaintiff. 

By  the  Court,  Bronson,  J.  The  declaration  commences  by 
charging  Mrs.  Clarke  as  the  heir  of  Hannah  Fisher,  and  con- 
cludes by  charging  her  as  the  heir  of  John  Fisher.  She  may 
be  the  heir  of  both  Haimah  and  John ;  but  on  the  facts  of  this 
case  she  cannot  be  charged  as  the  heir  of  both.  Hannah  and 
John  were  joint  covenantors.  When  Hannah  died,  the  remedy 
at  law  on  the  covenant  was  against  the  survivor,  and  him  only. 
The  representatives  of  tlje  deceased  covenantor  could  only  be 
charged  in  equity.  This  we  held  when  the  case  was  before  us 
on  a  former  occasion.  The  declaration  has  been  amended,  with- 
out getting  rid  of  the  objection.  Mrs.  Clarke  can  only  be 
charged  at  law,  as  heir  of  the  surviving  covenantor. 

The  plaintiff  seeks  to  charge  Mrs.  Clarke  both  as  heir,  and  as 
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next  of  kin.    That,  I  think,  cannot  be  done  in  one  count.    The 
pleadings  may  be  very  different  in  the  two  cases. 

At  the  common  law,  an  action  might  be  maintained  against 
the  heir  when  he  was  named  in  and  bound  by  the  obligation 
of  the  ancestor :  and  it  was  not  necessary  for  the  plaintiff  to  al- 
lege in  the  declaration  that  the  heir  had  lands  by  descent  If 
he  had  not,  it  lay  on  him  to  plead  riens  per  descent.  But  die 
remedy  of  the  creditor  has  been  extended  to  simple  contract 
debts,  and  the  whole  matter  is  now  regulated  by  statute.  The 
heirs  are  liable,  to  the  extent  of  the  real  estate  descended,  for  the 
debts  of  the  ancestor  '^  arising  by  simple  contract  or  by  specialty  J* 
(2  R.  S.  452,  §  32.)  (a)  "  But  such  heirs  shall  not  be  liable  for 
any  such  debt^ — which  includes  specialty  as  well  as  simple  con- 
tract debts — ^  unless  it  shall  appear  that  the  personal  assets  of  the 
deceased  were  not  sufficient  to  pay  and  discharge  the  same;" 
or  that  the  creditor  has  exhausted  his  remedy  against  the  per- 
sonal representatives  and  next  of  kin  of  the  deceased.  {Id.  §  33.) 
And  then  to  make  the  matter  more  plain  comes  the  36th  section, 
providing  that  "  it  shall  be  incumbent  on  the  creditor  seeking  to 
charge  any  heirs,  to  show  the  facts  and  circumstances  herein  re- 
quired to  render  them  liable."  It  cannot  be  doubted  that  this 
has  changed  the  mode  of  pleading ;  and  whether  the  plaintiff 
sues  on  a  specialty  or  a  simple  contract,  he  must  allege  in  the 
declaration  the  special  &cts  on  which  his  right  to  recover  de- 
pends.   That  has  not  been  done  in  this  case. 

Judgment  for  the  defendants. 

(a)  See  Stu.  Law  of  1837>p.  537,  $  73. 
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Johnson  vs.  Fellows. 

in  replerin,  when  a  ?«rdict  m  rendered  which  gives  the  defendant  a  right  to  have 
retom  off^art  of  the  property,  though  itn  value  be  assessed  at  km  than  fifty  doU 
larSf  and  the  other  issues  are  decided  against  him,  he  is  nevertheless  entitled  (o 
fbH  costs  of  the  isspe  found  in  his  f^ivor. 

To  a  declaration  in  replevin  containing  but  one  count,  the  defendant  inteiposed  a 
plea  of  non  cepU,  under  which  he  proved  at  the  trial  that  he  was  a  constable, 
and  took  the  property  by  virtue  of  a  landlord's  warrant  The  jury  found  in  favor 
of  the  plaintiff  for  part  of  the  property,  and  in  favor  of  the  defendant  for  the 
residue,  assessing  the  value  of  the  latter  at  twenty-four  dollars.  Held,  that  the 
defendant  was  entitled  to  full  costs  on  the  finding  in  his  favor. 

The  case  of  Small  v.  Bixley,  (18  Wend.  514,)  overruled. 

Costs  in  replevin.  The  pledntiflf  declared  for  taking  &c.  a 
quantity  of  household  furniture,  and  the  declaration  contained 
but  one  count,  to  which  the  only  plea  was  non  cepU.  On  the 
triid,  the  defendant  proved  that  he  was  a  constable,  and  took 
the  furniture  under  a  distress  warrant  The  plaintiff  claimed 
that  the  furniture  was  exempt,  and  the  jury  found  in  his  favor 
fts  to  part  of  it,  assessing  the  value  at  $90.  As  to  the  residue, 
ttiey  found  the  title  to  be  in  the  defendant,  and  assessed  the 
^ralue  at  $24.  The  plaintiff's  oosts  were  taxed  at  $90,41,  and 
those  of  the  defendant  at  $64,17. 

Vol.  VI.  46  tm 
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N.  Mil  Jun,j  for  the  defendant,  now  moved  for  a  rule  or 
order  directing  the  plaintiff's  attorney  to  insert  the  costs  of  the 
defendant  in  the  judgment  record.  {Seymour  v.  BiUingSj  12 
Wend.  285.) 

D.  Prattj  for  the  plaintiff,  insisted  theit  the  defendant  was 
entitled  to  no  more  costs  than  damages,  the  jury  having  assess- 
ed the  value  of  that  part  of  the  property  for  which  he  recovered 
at  less  than  My  dollars.  (2  R.  S.  609,  i  7,  2el  ed.;  SmaU 
v.  Bixley,  18  Wend.  514.) 

By  the  Court,  Nelson,  Ch.  J.  The  question  in  this  case 
is,  whether  the  defendant  is  entitled  to  costs,  under  the  cir- 
cumstances, he  having  succeeded  in  showing  that  a  part  of 
the  property  replevied  belonged  to  him.  The  cases  of  Sey- 
mour V.  Billings,  (12  Wend.  285,)  and  Rogers  v.  Arnold, 
{id.  288,  note^  would  be  in  point  for  the  defendant,  had  the 
value  of  the  property  found  in  his  favor  exceeded  fifty  dollars. 
Does  this  distinguish  the  present  case  ?  I  apprehend  not.  In 
Seymour  v.  Billings,  the  declaration  contained  but  one  count, 
to  which  the  plea  was  non  cepit ;  and  on  the  trial  the  defendant 
justified  as  a  constable,  by  virtue  of  an  execution,  under  the 
statute  which  allows  public  ofiicers  to  plead  the  general  issue 
and  give  the  special  matter  in  evidence.  The  jury  having 
found  for  the  plaintiff  in  respect  to  one  parcel  of  the  property, 
and  for  the  defendant  as  to  the  residue,  the  court  said  the  ver- 
dict must  be  treated  as  if  the  declaration  contained  two  distinct 
counts  for  the  respective  parcels,  or  the  defendant  had  avowed 
for  each  respectively.  In  that  aspect  of  the  pleadings,  a  sub- 
stantial issue  was  found  in  favor  of  each  party,  and  each  was 
entitled  to  costs.  (2  R.  S.  512,  §  27,  2d  ed. ;  Wright  v.  Wil- 
liams, 2  Wend.  632.) 

If  the  court  were  right  in  thus  moulding  the  pleadings  in 
the  case  of  Seym/mr  v.  Billings,  there  can  be  no  doubt  of  the 
correctness  of  the  conclusion  at  which  they  arrived,  irrespective 
of  the  value  of  the  property  found  in  favor  of  the  defendant. 
Indeed,  I  do  not  see  that  the  amount  of  property  successfully 
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defended  has  any  thing  to  do  with  the  right  to  costs.  For,  as 
the  defendant  is  compelled  to  appear  and  defend,  whether  the 
amount  be  more  or  less  than  fifty  dollars,  the  principle  is  the 
same.  He  has  no  alternative  but  to  litigate,  or  give  up  his 
•  property. 

Though  there  may  be  some  difficulty  in  regarding  the  ver- 
dict as  in  effect  rendered  upon  a  declaration  containing  two 
counts,  where  there  is  in  fact  but  one,  it  seems  to  me  we  may 
treat  the  present  case  as  though  there  had  been  separate  avow- 
ries for  each  parcel  of  the  property,  without  any  forced  construc- 
tion of  the  pleadings.  For,  by  2  R.  S.  277,  §§  14,  15,  2d  erf., 
an  officer  may  give  the  same  matter  in  evidence  under  the 
general  issue,  that  he  may  imder  any  form  of  appropriate  spe- 
cial pleading. 

The  conclusion  at  which  I  have  arrived  is  at  variance  with 
what  seems  to  have  been  held  in  Small  v.  Bixley^  (18  Wend. 
614;)  but  in  that  case  the  court  must  have  overlooked  the 
statute.  It  was  there  supposed  that  the  right  of  the  defen- 
dant to  costs,  where  both  parties  succeed,  turns  upon  the  idea 
tfiat  he  stands  in  the  attitude  of  plaintiff,  and  hence  must 
succeed  in  defending  an  amount  of  property  that  would  en- 
title a  plaintiff  to  costs.  I  cannot  think  so.  True,  the  defen- 
dant in  replevin  is  r^arded  as  plaintiff  for  certain  purposes, 
such  as  noticing  the  cause  for  trial  &c. ;  but  there  is  no  reason 
for  so  regarding  him  on  the  question  of  final  costs.  As  has  been 
already  said,  he  is  not  a  volunteer  in  the  litigation,  for  he  must 
assume  the  attitude  of  a  defendant,  or  lose  his  property  which 
has  been  wrongfully  taken.  And  I  do  not  see  why  he  should 
be  deprived  of  the  privileges  of  a  defendant,  while  obliged  to  as- 
sume the  responsibilities  of  that  character. 

I  am  of  opinion,  therefore,  that  the  motion  should  be  granted. 

Ordered  accordingly. 
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Matter  of  St.  John,  an  absconding  debtor. 

Where,  after  the  commencement  of  proceedings  bj  attachment  against  an  abscond- 
ing, concealed  or  non-rcsident  debtor,  a  creditor  intervenes  by  petition  &«.,  pw- 
Buant  io2  R,  S.  8,  9,  §  37, 8,  he  is  entitled  to  be  allowed  his  costs  and  disburse, 
ments,  though  the  amount  found  due  him  from  the  debtor  be  ever  so  trifling. 

The  intervening  creditor,  however,  is  not  entitled  to  charge  a  retainmg  fee  for  attor- 
ney or  counsel  employed  by  him. 

Nor  is  an  attorney  fee  of  $%Q0  taxable  m  such  case  for  '*  attending  upon  the  offioor 
to  have  him  receive  and  file  the  petition." 

So  as  to  a  counsel  fee  of  |^,75  for  "  attending  the  trustees  to  make  proof  of  the 
claim,"  provided  the  claim  was  not  disputed,  but  aUoWed  on  the  affidavit  of  the 
creditor. 

The  allowance  for  the  petition  of  the  creditor,  statiag  his  desin  to  eome  in,  dMNdd 
not  exceed  one  folio. 

The  trustees  of  the  debtor  are  entitled  to  notice  of  taxation  in  such  case: 

Re-taxation  of  costs.  All  attachment  having  been  applied  for 
against  an  absconding  debtor,  the  firm  of  Williamson,  Clark  &  Co., 
who  claimed  to  have  a  demand  against  him,  filed  with  the  offi- 
cer an  affidavit  of  the  amount  of  the  demand,  together  with  a  pe- 
tition, pursuant  to.l  R,  S.  770,  §§  37,  8,  2ded.;  and  the  demand 
was  afterwards  proved  before  the  trustees  and  allowed  at  $10,92. 
Mr.  Cook,  who  acted  as  attorney  and  counsel  for  Williamson, 
Clark  &;  Co.,  claftned  to  be  entitled  to  costs,  and  he  procured  a 
bill  thereof  to  be  'taxed  at  $17,62,  consisting  of  the  following 
items:  "Retaining  fee,  $3,63  :  Draft  petition  of  claimant,  fol.  3, 
$00,76  :  Eng.  and  copy  same,  $00,75 :  Attendance  on  officer  in 
presenting  same,  $00,25 :  Attendance  on  officer  to  have  him  re- 
ceive and  file  same,  $2,00:  Dr.  affidavit  accompan3ring  peti- 
tion, fol.  1,  $00,25  :  Engrossing  same  and  copy,  $00,25 :  Oadi 
to  same,  $00,12^:  Attorney  and  counsel  fee  attending  trustees 
to  make  proof  of  claim,  $5,25 :  Dr.  affidavit  proving  claim,  fol. 
5,  $1,26 :  Eng.  and  copy,  $1,26 :  Oath,  12  J :  Dr.  costs,  folio  2, 
$00,50:  Eng.  and  copy,  $00,50:  Taxation  and  attendance 
$00,76.''  The  costs  were  taxed  without  notice  to  the  trustee^ 
and  they  refused  to  pay. 
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D.  Codify  for  the  trustees,  moved  that  the  taxation  be  set 
aside,  or  that  a  re-taxation  be  ordered. 

E.  F.  Smithy  contra. 

By  the  Court,  Nelson,  Ch.  J.  The  statute  concerning  pro- 
ceedings against  absconding,  concealed  and  non-resident  debt- 
ors, provides  that,  after  an  application  for  an  attachment,  any 
other  ci  editor,  having  any  demand  against  the  debtor,  then 
due,  whatever  may  be  its  amou7ity  may  file  an  affidavit  with 
the  officer,  specifying  the  amount,  together  with  a  petition  stat- 
ing the  desire  of  the  creditor  to  be  deemed  an  attaching  creditor ; 
and  that  thereupon  he  shall  be  deemed  one,  and  entitled  to  the 
same  benefits  and  advantages,  and  subject  to  the  same  respon- 
sibilities and  obligations,  as  the  creditor  at  whose  instance  such 
attachment  originally  issued.  {I  R,  S.  770,  §§  37,  38,  2d  ed.) 
It  is  also  provided  that,  when  an  attorney  or  counsellor  shall 
have  been  employed  to  conduct  the  proceedings,  there  shall  be 
allowed  and  paid  to  the  prosecuting  creditor,  out  of  the  funds 
of  the  estate,  the  legal  costs  of  such  attorney  and  counsel,  to 
be  taxed  by  the  officer  issuing  the  warrant ;  and  that,  for  neces- 
sary cMsbursements,  and  drawing  the  necessary  papers,  the 
same  rate  of  allowance  shall  be  taxed  as  in  cases  prosecuted 
in  die  supreme  court,  where  supreme  court  costs  are  allowed, 
together  with  the  like  fees  of  attorney  and  counsel  for  attend- 
ance before  the  trustees,  as  are  now  taxable  upon  a  reference 
in  the  supreme  court.    {Id.  802,  §§  34,  36.) 

Doubtless,  according  to  the  statute,  a  creditor  coming  in 
under  proceedings  already  instituted,  by  filing  the  requisite  affi- 
davit and  petition,  is  entitled  to  all  the  rights  and  privileges  of 
the  original  attaching  creditor,  for  the  purpose  of  collecting  his 
demand,  be  the  amount  of  it  more  or  less ;  and  of  course  he  is 
entitled  to  a  taxation  of  costs  to  the  extent  of  the  services  ren- 
dered. In  cases  of  small  or  trivial  debts,  the  costs  will  often 
be  out  of  all  proportion  to  the  value  of  the  subject  matter  in 
suit ;  but  with  this  consideration  we  have  nothing  to  do. 

I  think,  however,  a  retaining  fee  cannot  be  taxed  in  cases  like 
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the  present,  as  the  creditor  comes  in  under  proceedings  already 
commenced,  and  begins  with  the  advantage  derived  from  the 
institution  of  them.  There  is  but  a  single  attachment,  and  the 
attorney  concerned  in  issuing  it  is  the  one  entitled  to  the  retainer. 

There  is  an  excess  of  folio  charged  for  the  petition  re- 
quired by  the  statute.  This  need  only  state  briefly  the  desire 
of  the  creditor  to  be  deemed  an  attaching  creditor,  which  can 
be  done  in  one  folio. 

Nor  is  there  any  such  allowance  as  $2,00  to  the  attorney  for 
attending  upon  the  officer  to  have  him  receive  and  file  the 
petition. 

And  where  the  claim  is  not  disputed,  but  allowed  on  the  affi- 
davit of  the  party,  I  do  not  see  any  propriety  in  taxing  a  coun- 
sel fee  as  for  attendance  on  the  trial  of  a  cause  in  the  supreme 
court. 

The  bill  as  taxed  is  $17,62,  firom  which  there  should  be  de- 
ducted the  following  items,  viz :  1st,  Retainer,  $3,63 ;  2d,  Ex- 
cess of  folio  in  the  charge  for  petition,  $1,00 ;  3d,  Ck)unsel  fee 
on  attendance  before  trustees,  $3,75 ;  and  4th,  Attendance  on 
officer  <kc.,  $2,00. 

I  think  notice  of  the  taxation  ought  to  have  been  given  to 
one  of  the  trustees.  Though  the  statute  does  not  prescribe  it, 
they  represent  the  estate  of  the  debtor,  which  is  made  liable, 
and  they  should  have  an  opportunity  to  appear  and  contest  the 
bill. 

Let  the  bill  of  costs  stand  as  taxed  at  $7,24,  and  the  motion 
be  denied  without  costs. 

Rule  accordingly. 
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The  People,  ex  reL  Utley,  vs.  Hayden  and  others,  canal  ap- 
praisers. 

Tlie  owner  of  lands  **  appropriated  by  the  canal  commiMionerB  to  the  use  of  the 
poblic"  is  entitled  to  have  his  damages  appraised  as  soon  as  the  agents  of  the 
state  have  taken  possession  of  the  property  and  commenced  execating  the  oon- 
templated  work.    He  is  not  boond  to  wait  until  the  work  is  completed. 

Motion  for  a  mandamus  against  Hayden  and  others,  canal 
appraisers.  In  1836  the  legislature  passed  an  act  authorias- 
iDg  the  construction  of  the  Black  River  canal ;  {Sess.  Laws  of 
1836,  ;>.  207 ;)  and  in  the  summer  of  1838  a  survey  was  made 
and  the  work  conmienced. .  The  canal  was  in  the  progress  of 
construction  for  the  three  succeeding  years,  since  which  time 
nothing-  has  been  done  towards  completing  it.  A  section  of  the 
canal  crosses  the  farm  of  the  relator  in  the  town  of  Western, 
Oneida  county ;  and  this  portion  was  nearly  finished  when  the 
work  was  suspended.  On  the  17th  of  May,  1843,  he  presented 
a  claim  for  damages  to  the  canal  appraisers,  amounting  to  more 
than  $2,000;  but  they  declined  to  act  upon  it,  assigning 
as  a  reason  that  doubts  were  entertained  as  to  their  jurisdiction. 
It  was.  agreed  that  a  peremptory  mandamus  might  be  awarded 
in  the  first  instance,  if  the  opinion  of  the  court  was  in  favor  of 
the  relator.(a) 

Cr.  P.  Barker^  (attorney  general,)  for  the  relator. 
A.  Bennett,  contra. 

By  the  Court,  Nelson,  Ch.  J.  The  appraisement  of  dam- 
ages for  lands  appropriated  to  the  making  and  use  of  the  Black 


(a)  It  is  ondexstood  that  the  opinion  entertained  by  the  canal  apptaisers  was  in 
Meoidance  with  the  decision  of  the  court ;  and  that  they  refused  to  act  on  the  ap* 
piication  to  them,  by  arrangement  with  the  relator,  in  order  to  obtain  a  judicial  da* 
taimnatiQn  oTthe  queitioo. 
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River  canal,  depends  upon  th^  general  law  of  the  state  rela- 
ting this  department  of  the  canal  system,  which  provides  as  fol- 
-lows :  ^'  When  any  lands,  waters  or  streams,  appropriated  by 
the  canal  commissioners  to  the  use  of  the  public,  shall  not  be 
given  or  granted  to  the  state,  it  shall  be  the  duty  of  the  ap- 
praisers to  make  a  just  and  equitable  estimate  and  apprausement 
of  the  damages,  and  benefits,  resulting  to  the  persons  interested 
in  the  premises  so  appropriated,  from  the  construction  of  the 
work,  for  the  purpose  of  making  which,  such  premises  shall 
have  been  taken."  (1  R.  S.  211, }  60,  2d  ed.)  It  is  also  pro- 
vided that  every  person  interested  in  the  premises  so  appropri- 
ated, shall,  within  one  year  after  they  shall  have  been  taken  for 
the  use  of  the  state,  present  to  the  appraisers  a  statement  of  his 
claim  for  damages  in  writing,  &c.  {Id.  212,  }  63.)  The  ap- 
praisers are  required  to  make  a  regular  entry  of  each  appraise- 
ment, certified  and  signed,  and  containing  a  description  of  the 
premises  so  appropriated,  in  a  book  kept  by  the  canal  commis- 
sioners, a  transcript  of  which  entry,  signed  by  the  appraisers, 
and  acknowledged  and  proved  as  a  conveyance  of  lands,  is  to 
be  recorded  in  the  clerk's  office  of  the  county  in  which  the 
premises  are  situated ;  and  when  so  recorded,  the  fee  simple 
shall  be  deemed  vested  in  the  people  of  the  state.  {Id.  H  65  to 
67.)  The  sixty-eighth  section  declares  that,  if  the  damages  ex- 
ceed the  benefits,  it  shall  be  the  duty  of  the  canal  commission- 
ers to  pay  the  amount  of  such  excess  of  damages  to  the  persons 
entitled  thereto.    (Id.  213.) 

It  will  be  seen  by  the  above  provisions  that  it  is  made  the 
duty  of  the  appraisers  to  enter  upon  the  estimate  and  appraisement 
of  the  damages,  in  all  cases,  as  soon  as  the  canal  commissioners 
have  appropriated  the  lands  of  a  citizen  to  the  use  of  the  public ; 
and  the  only  question  therefore  is,  whether  the  facts  before  us 
disclose  a  case  of  such  an  appropriation.  If  they  do,  the  ap- 
praisers should  go  on  and  discharge  their  duty ;  and  if  tHey  re- 
fuse, a  mandamtis  is  the  appropriate  remedy. 

On  the  part  of  the  people  it  is  insisted  that  no  appropriation 
takes  place,  within  the  meaning  of  the  statute,  until  the  work 
on  the  canal  is  finished :  while  the  relator  contends  that  an  ap- 
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propiiation  takes  place  as  soon  as  the  state  has  surveyed  and 
settled  upon  the  route,  and  entered  upon  and  taken  permanent 
and  exclusive  possession  of  the  lands,  preparatory  to  the  com- 
mencement of  the  work ;  or  at  all  events,  as  soon  as  the  public 
agents  have  taken  possession  and  commenced  the  execution  of 
the  work. 

It  seems  to  me  that,  if  we  regard  either  the  language  of  the 
statute  provisions,  or  the  spirit  and  object  of  their  enactment,  in 
connection  with  the  obligation  resting  upon  the  legislature  to 
provide  compensation  to  persons  whose  property  has  been  ta- 
ken for  the  public  benefit,  the  view  of  the  relator  is  much  the 
soundest  and  best  sustained. 

Although  it  may  not  be  necessary,  within  the  constitutional 
provision,  that  the  amount  of  compensation  should  be  actually 
ascertained  and  paid  before  property  is  thus  taken,  it  is,  I  ap- 
prehend, the  settled  doctrine,  even  as  it  respects  the  state  itself, 
that,  at  least,  certain  and  ample  provision  must  be  first  made 
by  law,  (except  in  cases  of  public  emergency,)  so  that  the  owner 
^^^  coerce  payment  through  the  judicial  tribunals  or  otherwise, 
without  any  unreasonable  or  unnecessary  delay.     Otherwise 
^®  law  making  the  appropriation  is  no  better  than  blank 
^Per.     (JSloodgood  v.  The  Mohawk  and  Hudson  Rail-Road 
'J  is  Wend.  9.)    The  provisions  of  the  statute  prescribing 
^jr/^c^de  of  compensation  in  cases  like  the  present,  when  prop- 
^    ^^^xxderstood  and  administered,  come  fully  up  to  this  great 
^^^st^^car^ental  principle ;  and  even  if  any  doubt  could  be  enter- 
m&^^      about  their  true  construction,  it  should  be  made  to  lean 
io^^^^o:»  of  the  one  that  is  found  to  be  most  in  conformity  with 
*^^^*=>-*:^5titutional  requisite, 

^      statute  places  the  right  to  have  compensation  made, 

'•he  principle  of  the  constitution  places  it,  viz.  upon  the 

^^  devestment  of  the  use  and  enjoyment  of  private  property, 

^public  benefit ;  and  not,  as  contended  in  behalf  the  people, 

-lie  completion  of  the  public  work  for  which  it  is  taken. 

Iter  is  a  question  in  which  the  individual  has  no  special 

,  depending  upon  the  will  or  wisdom  of  the  legislature, 

the  considerations  which  usually  enter  into  and  influ* 
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ence  legislative  action.    The*work  may  be  completed  in  one^ 
two  or  more  years,  or  it  may  never  be  completed. 

The  statute  before  us  places  the  right  to  compensation  xxjpoa 
no  such  contingent  and  fluctuating  basis.  When  the  public 
agents  have  entered  upon  and  taken  possession  of  ihe  prop- 
erty in  the  manner  contemplated  by  the  statute,  (1  R  & 
206,  i  16,  2d  ed.j)  the  event  has  haj^ned  which  entitles 
the  owner  to  an  appraisement  of  his  damages.  Though  die 
work  should  never  be  completed,  it  is  all  the  same  to  the  owner, 
except  that  he  may  thus  be  deprived  of  the  benefits  which  the  ap- 
praisers are  required  to  deduct  from  the  damages  sustained. 
But  that,  perhaps,  is  a  wrong  without  a  remedy. 

Without  pursuing  the  argument  further,  I  am  of  opim'on  that 
the  motion  should  be  granted. 

Ordered  accordii^ly.(6) 

(h)  SeaJSaJbcTT.  J«AiiMm(9i»tt,a48.) 


The  American  Exchange  Bank  i^^.  The  Morris  Canal 
AND  Banking  Company. 

Richards  &  Selden  vs.  The  Same. 

Where  tee}  estate  ie  sold  on  a^fi-fa.,  and  a  oroditor  redeems  by  TiiCae  of  a  janiif 
judgment,  he  cannot  recall  the  money  paid  for  that  pnrpooe,  though  he  has  also  a 
judgment  older  than  the  one  under  which  the  sale  took  place,  and  the  premiset 
are  not  worth  nxxe  than  the  sum  bid  by  the  purchaser. 

In  general,  where  the  plaintiff  in  a  suit  commenced  against  a  foreign  eorpontion,  liy 
attachment  of  real  property,  obtains  judgment,  his  lien  dates  ftom  the  time  tbs 
property  was  aUaehed,  and  not  merely  from  the  rendition  of  thejudgmetit 

The^/o.  on  such  judgment  must  be  directed  to  and  executed  by  the  sheriff  who 
MTfed  the  attachment,  notwithstanding  he  has  since  gone  out  of  office. 

On  the  10th  of  March,  1840,  the  American  Exchange  Bank 
commenced  a  suit  by  attachment  against  the  Morris  Canal  and 
Banking  Company,  a  foreign  corporation ;  and  Jacob  Acker,  then 
flhcnff  of  the  city  ud  county  of  New-Toik,  to  whom  the  attach* 
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flsent  was  ddivered,  seized  the  baaking  house  and  certain  other 
]pr(^rty  of  the  company.     On  the  26th  of  June  following, 
Richards  &  Selden  commenced  an  action  in  the  same  way 
against  the  company,  and  the  same  property  was  attached. 
They  obtained  a  judgment  in    their   suit  on  the   12th  of 
May,  1841,  for  $38,364,66  debt,  and  $266,66  damages  and 
costs,  which  was  docketed  in  this  court  on  the  same  day, 
and  in  the  clerk's  office  of  the  county  on  the  9th  of  July,  1842. 
The  American  Exchange  Bank  obtained  judgmen  t  in  their  suit  on 
the  22d  of  May,  1841,  for  $39,674,60  damages  and  costs,  which 
was  docketed  on  the  same  day  in  this  court,  and  in  the  clerk's 
office  of  the  county  on  the  26th  of  October,  1843.    The  sheriif 
collected  some  money  from  certain  choses  in  action  which  had 
been  attached,  and  from  the  rents  and  profits  of  the  banking 
house,  and  paid  over  the  same  to  the  American  Exchange  Bank. 
On  the  16th  of  December,  1841,  the  bank  issued  execution  on  its 
judgment,  and  directed  and  delivered  the  same  to  "  Jacob  Acker, 
Esquire,  late  sheriff,"  &c.,  he  having  gone  out  of  office  with  the 
close  of  the  preceding  year.    By  virtue  of  the  execution  the  late 
sheriff  sold  die  banking  house  which  had  been  attached,  to  Da- 
vid Leavitt,  the  president  of  the  American  Exchange  Bank,  for 
|S2,500,  and  gave  him  the  usual  certificate  of  sale  on  the  9th 
of  July,  1842.    Richards  &  Selden  were  cognizant  of  these  pro- 
ceedings and  approved  of  the  same,  all  parties  having  assumed 
from  the  b^inning  that  the  rights  of  the  creditors  took  prece- 
dence from  the  issuing  of  the  attachments,  and  not  fix)m  the 
docketing  of  the  judgments.    On  the  9th  of  October,  1842,  the 
whole  matter  was  adjusted,  so  far  as  related  to  the  money  col- 
lected by  the  sheriff,  and  after  satisjfying  the  bank  judgment,  a 
balance  of  $3,037,36  was  paid  over  by  the  sheriff  to  Richards 
&  Selden,  to  be  applied  on  their  judgment    On  the  9th  of 
October,  1 843,  Richards  &  Selden  redeemed  fix>m  the  sale  under 
the  bank  judgment,  by  paying  the  purchase  money  and  in- 
terest, amounting  to  $24,468,76.    This  redemption  was  not 
made  under  their  judgment  above  mentioned;  but  under  a 
ssixxid  judgment  which  they  had  obtained  against  the  Morris 
auuJ  and  Banking  Company,  and  which  was  junior  to  the 


364  CASES  IN  THE  SUPREME  COURT. 

American  Exchange  Bank  o.  Morris  Canal  and  Banking  Company. 

bank  judgment  under  which  the  sale  was  made.  After  making 
the  redemption,  Richards  &,  Selden  obtained  an  order  staying 
the  money  in  the  hands  of  the  sheriflF  with  a  view  to  this  motion. 

N.  B,  Blunt  4*  S,  Stevens  now  moved  for  an  order  that 
the  sheriff  pay  over  the  money  in  his  hands  to  Richards  & 
Selden,  on  the  ground  that  their  first  judgment  was  docketed 
prior  to  the  bank  judgment,  and  so  they  have  the  right  to  the 
money  for  which  the  land  was  sold. 

S.  A.  Foot,  for  the  American  Exchange  Bank. 

By  the  Court,  Bronson,  J.  In  the  view  which  I  am  about 
to  take  of  the  case,  it  will  not  be  necessary  to  decide  the  ques- 
tion which  was  so  ably  discussed  on  the  argument.  I  shall  as- 
sume, without  expressing  any  opinion  on  the  point,  that  Rich- 
ards <fc  Selden  are  right  in  saying,  that  the  attachments  created 
no  lien  on  the  real  estate,  and  that  the  lien  only  commenced 
when  the  judgments  were  recovered  and  docketed.  The  case 
will  then  stand  thus:  Richards  d& Selden  had  the  first  lien ;  the 
American  Exchange  Bank  had  the  second ;  and  then  came  a 
third  lien,  being  another  judgment  in  favor  of  Richards  &  Sel- 
den. The  bank  sold  the  real  estate  under  the  judgment  in  its 
favor,  which  might  well  be  done,  although  that  was  not  the 
oldest  lien.  The  purchaser  took  the  property  subject  to  the 
prior  lien.  Richards  &  Selden  then  redeemed  under  a  judg- 
ment which  was  junior  to  both  the  others,  and  they  now 
seek  to  recall  the  money  which  they  volimtarily  paid  to  the 
sheriff  for  the  purpose  of  making  the  redemption.  I  see  no  prin- 
ciple upon  which  that  can  be  done.  They  claim  the  money  on 
the  ground  that  they  have  the  oldest  lien.  That  is  true  as  to 
the  first  of  the  two  judgments  which  they  obtained ;  but  the 
lien  of  that  judgment  has  not  been  affected  by  the  sale  imder 
the  bank  judgment  and  the  redemption  from  that  sale.  The 
lien  still  continues,  and  Richards  &  Selden  are  at  liberty  to  en- 
force it  by  selling  under  the  judgment  whenever  they  think 
proper.    As  to  the  judgment  imder  which  they  redeemed,  they 


ALBANY,  FEBRUARY,  1844.  365 

Amaican  Exchange  Bank  v.  Manis  Canal  and  Banking  Company. 

Stand  in  the  same  condition  as  though  it  had  been  recovered  by 
a  third  person,  and  he  had  redeemed.  Had  such  been  the  case, 
Richards  <fc  Selden  would  have  no  right  to  the  money  which 
the  third  person  had  paid.  Their  remedy  would  be  by  a  sale 
under  their  judgment  which  was  first  docketed.  And  such  is 
their  remedy  now.  True,  a  sale  may  do  them  no  good.  But 
that  is  a  matter  which  they  should  have  considered  before  they 
parted  with  their  money  and  took  title  imder  a  junior  judg- 
ment 

Although  the  fact  is  not  stated  in  the  moving  papers,  it  ap- 
pears from  those  in  opposition  to  the  motion  that  Richards  & 
Selden  issued  an  execution  on  their  judgment  and  delivered  it 
to  the  late  sheriff  on  the  20th  of  July,  1842,  eleven  days  ttfter 
he  had  sold  on  the  bank  judgment.  It  is  said  that  this  was  suf- 
ficient to  entitle  them  to  the  money  made  by  the  sale ;  and 
The  PeopleY.  The  Ulster  C.  P.,  (18  Wend.  628,)  is  cited  in  sup- 
port of  the  position.  But  the  question  in  that  case  was  upon 
the  title  to  the  surplus  money  on  a  sale  after  paying  the  judg- 
ment on  which  the  sale  was  made.  Here,  the  surplus  money 
after  satisfying  the  judgment  under  which  the  sale  took  place 
has  been  paid  to  Richards  &  Selden.  The  sheriff  did  not 
have  the  execution  at  the  time,  and  of  course  did  not  sell  by 
virtue  of  their  judgment,  and  they  could  not  reach  any  thing 
more  than  the  surplus  by  the  subsequent  delivery  of  their  exe- 
cution to  the  sheriff.  If  their  execution  had  been  issued  before, 
and  the  sheriff  had  sold  under  it,  we  must  suppose  that  the  land 
would  have  brought  a  much  larger  sum.  As  it  was,  the  pur- 
chaser took  the  land  subject  to  the  prior  lien  of  their  judgment ; 
and  I  repeat,  their  remedy  lies  in  a  sale. 

I  shall  say  nothing  about  the  supposed  irregularity  of  issuing 
the  execution  to  the  late  sheriff,  for  the  reason  that  the  counsel 
for  Richards  &  Selden  said  they  did  not  wish  to  press  that 
point  if  the  main  question  should  be  decided  against  them. 

Motion  denied. 

The  above  motion  was  argued  in  December,  1843,  and  de- 
cided during  the  succeeding  January  term.    At  the  special  term 
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in  February,  1844,  the  counsel  for  Richards  &  Selden  obtained 
leave  to  re^gue  the  motion,  when  they  contended,  1st,  That 
no  lien  on  the  real  estate  of  the  defendants  was  acquired  by  the 
aitachmenty  but  only  by  the  judgment ;  and  2d,  That  the  sale 
in  question  was  void,  inasmuch  as  the  fi.  fa.  was  directed  to 
and  executed  by  the  late  sheriff,  instead  of  the  person  then  in 
office. 

After  argument,  the  case  was  held  under  advisement  until 
May,  1844,  when  the  following  opinion  was  delivered. 

By  the  Court,  Nelson,  Ch.  J.  There  can  be  no  doubt,  I 
think,  that  the  lien  dates  from  the  seizure  under  the  attachmoit, 
and  not  from  the  judgment ;  and  that  the  sale  in  the  present 
case  was  properly  made  by  the  officer  who  served  the  attach- 
ment. 

The  statute,  after  providing  for  the  commencement  of  suits 
against  foreign  corporations  by  attachment,  directs  that  the  at- 
tachment shall  be  issued  to  the  sheriff  of  the  coimty  in  which 
any  property  of  the  corporation  may  be, "  commanding  him  to 
attach  and  safdy  keep  aU  the  estate,  real  and  personal,  of  such 
corporation:'  (2  R.  S.  375,  §§  15, 16, 2d  ed.)  The  attachment 
is  to  be  executed  in  the  manner  prescribed  by  law  in  case  of  atr 
tachments  against  absent  debtors ;  and  the  sheriff  is  required  to 
make  and  return  an  inventory,  and  "  keep  the  property  seiased 
by  him,  or  the  proceeds  of  such  as  shall  have  been  sold,  to  an- 
swer any  judgment  which  may  be  obtained  in  such  suit."  {Id. 
376,  i  21.)  The  next  section  provides  for  an  immediate  sale  of 
perishable  articles,  and  of  certain  other  property  which  is  speci- 
fied, such  as  vessels  &c.,  after  which  it  is  declared  that,  if  judg- 
ment be  rendered  for  the  plaintifi^  and  an  execution  issued 
thereon,  the  sheriff  '^  shall  pay  over  to  such  plaintiff  the  pro- 
ceeds of  all  sales  of  perishable  property,  or  of  any  vessel  dec, 
or  so  much  thereof  as  may  be  necessary  to  satisfy  sudi  execu- 
tion ;  and  if  any  balance  remain  due,  he  shall  sell  under  such 
execution,  so  much  of  the  property  of  such  corporation  remainr 
ing  in  his  hands,  as  may  be  necessary  to  satisfy  such  baJr 
anceJ"    {Id.  i2i.) 
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It  is  appoieDt  firom  iheae  several  provisions  that  the  pTopeTt7 
attached,  both  real  and  personal,  is  to  be  held  under  the  attach- 
ment by  the  officer,  from  the  time  of  the  seizure,  until  the  ren- 
dition of  the  judgment,  in  order  that  it  may  be  applied  in  satis- 
fiiction  of  the  debt ;  and  that  the  right  thus  to  apply  the  proper- 
ty relates  back  to  the  seizure.  The  proceeding  to  judgment  is 
a  mode  of  liquidating  the  demand  of  the  attaching  creditor  with 
a  view  to  such  application,  instead  of  appointing  trustees  for 
that  purpose,  as  in  the  case  of  absent  or  absconding  debtors. 

This  conclusion  is  confirmed,  if  confirmation  were  necessary, 
by  the  following  provision  of  the  statute :  "  If  there  be  more 
than  one  attachment  issued  against  any  foreign  corporation,  in 
behalf  of  several  plaintiff,  at  the  same  term,  or  during  the  same 
vacation  of  a  term,  and  judgments  be  rendered  in  favor  of  such 
plaintiff  the  court  shall  apportion  the  proceeds  arising  from  the 
sale  of  the  defendant's  property,  among  the  said  plaintiflb,  in  pro- 
portion to  the  amoimt  of  their  respective  judgments."  (2  R.  S. 
377,  §  30,  2c{  ed,)  In  all  other  cases  it  is  clear  that  the  seizure 
must  determine  the  right  of  application. 

The  next  question  is,  as  to  the  officer  who  may  execute  the 
jE.  fa.  It  appears  to  me  that  the  provisions  of  the  statute  alrea- 
dy referred  to  indicate  the  sheriff  making  the  seizure  as  the  one 
who  should  complete  the  proceedings.  The  property  is  in  his 
Gostody,  and  he  is  to  keep  it  safely,  in  the  language  of  the 
lq;i8lature,  to  answer  any  judgment  which  may  be  obtained  in 
the  suit.  And  there  is  no  clause  in  this  or  any  other  statute, 
providing  for  a  change  of  custody  upon  the  coming  in  of  the 
new  sheriff.  On  the  contrary,  it  is  provided  by  2  It.  S.  357,  } 
72,  2d  erf.,  that  the  former  sheriff  shall  deliver  to  his  successor 
all  executions,  attachments  and  final  process,  except  such  as 
the  said  former  sheriff  shall  have  execvied,  or  shall  have  be- 
gun  to  execute,  by  the  collection  of  money  thereon,  or  by  a  levy 
on  property  in  pttrsuance  thereof  By  }  74  of  the  same  statute, 
the  former  sheriff  is  required  to  return  in  his  own  name  all 
writs  of  capias  ad  respondendum  &c.,  all  attachments  and 
all  exfientioos  which  he  shall  have  fuUy  executed ;  and  he  is 
authorized  to  proceed  and  complete  the  ^peeuti^n  of  M  final 
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process  and  attachments  which  he  shall  have  begun  to  execute^ 
by  a  collection  of  the  money  thereon  or  by  a  levy  on  property 
in  pursuance  thereof. 

As  no  provision  is  found  for  delivering  over  property  seized 
by  the  former  sheriff  in  cases  like  the  present,  it  is  clear  that  he 
must  retain  it  under  the  attachment  until  judgment  is  obtained, 
notwithstanding  his  term  of  office  has  expired.  And  he  is  not 
only  required  to  keep  it  till  then,  but  is  to  pay  over  to  the  plain- 
tiff, in  case  judgment  is  obtained,  the  proceeds  of  all  sales  of 
perishable  property,  vessels  &c. ;  and  if  any  balance  remains 
due,  the  sheriff  is  to  sell  so  much  of  the  property  remaining 
in  his  hands  as  shall  satisfy  such  balance. 

I  think  the^./a.  in  the  present  case  was  properly  directed  to 
and  executed  by  the  person  who  served  the  attachment,  and 
that  the  sale  was  regular.  The  motion  should  therefore  be  de- 
nied. 

Ordered  accordingly. 


Brainard  and  another  vs.  Hanford  and  others. 

Where  service  of  a  paper  is  delayed  until  the  day  on  which  a  default  for  the  wast 
of  it  may  he  regrnlarly  taken,  and  the  attorney,  without  knowledge  of  any  serrioe, 
takes  the  default  on  that  day,  it  will  he  upheld  as  regular,  though  in  fact  taken 
after  the  paper  was  served. 

Accordingly,  where  an  affidavit  to  prevent  an  inquest  was  served  on  the  seoGod 
day  of  the  circuit,  hy  leaving  it  at  the  office  of  the  jdaintiff's  attoniey,  do  one 
heing  in  at  the  time,  and  he  took  the  inquest  a  few  moments  afterwards,  but 
without, knowing  that  the  affidavit  had  been  served;  hdd,  that  his  prooeediofs 
were  regular. 

An  affidavit  to  prevent  an  inquest  sometimes  may  and  at  other  times  tihtndi  be 
served  in  a  different  manner  from  what  is  required  in  relation  to  other  papen. 
Per  Bronson,  J. 

Where  the  affidavit  is  served  at  (he  circuit,  and  the  plaintiff's  attcvney  is  not  pM- 
ent,  it  may  be  delivered  to  the  counsel  having  charge  of  the  cause.    Per  Bioh- 

SON,  J. 

If  the  affidavit  is  not  delivered  at  the  circuit,  it  must  be  served  in  such  a  way  that 
it  will  probably  come  to  the  knowledge  of  the  attorney  in  season  to  enable  him  to 
eommmiicate  with  hit  ooonsel  before  the  inquest  is  taken.    P§r  Bbonioh,  J. 
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M.  T.  Reynolds^  for  the  defendants,  moved  to  sdt  aside  an  is- 
quest  which  had  been  taken  in  this  case  by  the  plaintiffs  at 
the  New- York  circuit  OA  the  second  day  of  the  circuit,  the 
court  was  to  open  at  half  past  ten  o'clock  in  the  morning. 
About  20  minutes  before  that  time,  the  attorneys  for  the  plain- 
tiflfe  left  their  office  in  the  city  for  the  purpose  of  attending  the 
circuit;  and,  on  the  opening  of  the  court  at  the  appointed  time, 
they  proceeded  and  took  the  inquest,  not  haying  then  heard  of 
an  affidavit  of  merits.  On  leaving  their  office  they  pUt  up  a 
written  notice  in  a  conspicuous  place  on*  the  outside  of  the 
door,  stating  that  they  had  gone  to  the  City  Hall.  Very  soon 
afterwards,  and  before  the  inquest  was  taken,  the  agent  of 
the  defendants'  attorneys  entered  the  office,  the  door  being 
unlocked,  and  finding  no  person  there,  served  a  copy  of  an 
aflWavit  of  merits,  the  original  having  been  properly  filed,  by 
leaving  the  same  in  a  conspicuous  place  on  the  table  in  the 
offiee.  The  defendants'  attorneys  resided  at  Kingston,  and  sent 
the  affidavit  to  their  agent  in  the  city  to  be  filed  and  served. 

A.  K.  Hadlet/,  for  the  plaintiffs,  cited  Havens  v.  Dibble,{18 
Wend.  665.) 

By  the  Court,  Bronson,  J.  It  may  be  laid  down  as  a  gen- 
eral rule,  that  where  the  party  waits  and  serves  a  paper  on  the 
day  when  his  de&ult  for  the  want  of  it  may  be  regularly  taken, 
and  the  de&ult  is  taken  on  that  day,  in  good  faith,  and  with- 
out knowing  of  the  service,  we  will  not  inquire  or  take  no- 
tice of  the  &ct  that  the  service  was  at  an  earlier  hour  in  the  day 
than  the  taking  of  the  default  The  case  cited  at  the  bar  went 
upon  that  principle.  I  see  no  reason  why  a  more  liberal  rule 
should  be  adopted,  where,  as  in  this  case,  the  motion  to  set  aside 
the  default  is  made  on  the  sole  ground  of  irregularity. 

There  is  a  further  reason  why  this  motion  should  not  be. 
granted.  Although  as  to  most  papers  the  mode  of  service 
was  well  enough,  it  was  not  sufficient  under  the  circuiO' 
9taaces  of  Ibis  case.  Ido*  not  go  upon  the  gzound  of  any  want 
of  good  faith  on  the  paii  of  the  (tefftnrianttf  attanMji%..  or  theix. 
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agent ;  for  there  is  no  reason  to  believe  that  any  wrong  was  in- 
tended. But  an  affidavit  to  prevent  an  inquest  sometimes  may 
and  at  other  times  should  be  served  in  a  different  manner  from 
what  is  required  in  relation  to  other  papers.  At  the  circuit,  if 
the  plaintiffs'  attorney  is  not  present,  it  may  be  delivered  to  the 
counsel  having  the  cause  in  charge.  If  not  delivered  at  the  cir- 
cuit, it  should  be  served  in  such  a  way  that  it  will  probably 
come  to  the  knowledge  of  the  attorney  in  season  to  enable  him 
to  communicate  with  the  counsel  before  the  inquest  is  taken. 
Any  other  rule  might  lead  to  great  abuse.  In  this  case,  the 
plaintifis'  attorneys  had  left  their  office  for  the  purpose  of  attend- 
ing the  court,  before  the  paper  was  served,  and  the  inquest  was 
taken  without  any  knowledge  of  an  affidavit  of  merits.  The 
agent  made  a  mistake  in  leaving  the  paper  in  the  vacant  office. 
Or,  if  he  left  it  there,  he  should  have  sought  the  attorneys  and 
informed  them  of  the  service. 

Moticm  denied 


Matter  of  The  Bank  of  Dansville. 

This  oooit  has  no  authority  to  set  aside  an  election  of  directon  by  an  aiwoeiation 
fiwmed  under  the  general  banking  law. 

The  Bank  of  Dansville  is  an  association  formed  under  the 
general  banking  law  of  1838.  The  articles  provide  for  the 
election  of  thirteen  directors  on  the  first  Tuesday  of  January, 
annually.  At  the  election  held  in  January  last,  thirteen  per- 
sons were  declared  elected,  as  to  six  of  whom  there  was  a  con- 
test, and  other  persons  claimed  their  places. 

M.  T.  Reynolds^  for  the  claimants,  moved  to  set  aside  the 
election  as  to  the  six  persons,  under  the  summary  power  of  the 
court  in  relation  to  the  election  of  officers  of  moneyed  corpora- 
tions. (1  JS.  iS'.  698, }  47  to  60.)  He  cited  and  commented  on 
T%e  Peoples,  The  Assessors  of  Watertawfiy  {1  HUl^  616;) 
and  WiUoughby  v.  Omstock,  (3  id.  389.) 
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S.  Stevens^  contra,  insisted,  1.  That  the  statute  giving  the 
court  summary  jurisdiction  over  the  elections  of  moneyed  cor- 
porations is  not  applicable  to  associations  under  the  general 
hanking  law ;  and  2.  That  if  these  associations  are  corporations  for 
all  purposes,  then  the  jBank  of  Dansville  has  no  legal  existence^ 
for  the  act  of  1838  was  not  passed  by  a  two-thirds  vote,  and  is 
therefore  unconstitutional  and  void.  {Purdyv.  The  People^ 
4£fia,384.) 

By  the  Court,  Bronson,  J.  If  there  is  any  such  artificial 
person  or  legal  being  as  "  The  Bank  of  Dansville,"  there  can  be 
no  doubt  that  it  is  a  corporation ;  and  it  is  such  for  any  and  all 
purposes,  whatever  consequences  may  follow.  But  it  is  not 
now  necessary  to  consider  the  consequences ;  for  I  think  our 
sommary  jurisdiction  in  relation  to  elections  does  not  extend  to 
this  class  of  corporations.  The  only  moneyed  corporations  in 
existence  at  the  time  our  powers  were  conferred,  were  such  as 
had  an  organization  which  was  prescribed  by  law.  It  was  pro- 
vided by  their  charters,  or  by  some  other  statute,  that  their  af- 
fidrs  should  be  managed  by  a  board  of  directors  or  trustees,  who 
should  be  elected  at  stated  periods,  and  in  a  specified  manner. 
When  once  in  the  offiee,  they  could  not  be  removed  by  the 
stockholders  until  the  next  annual. election;  and  hence  the  ne- 
cessity for  a  sununary  power  of  removal  where  they  had  come 
in  by  an  irregular  election.  But  the  general  banking  law  does 
not  in  terms  provide  for  any  other  oflScers  than  a  president  and 
cashier.  If  others  are  appointed,  the  nature  and  extent  of  their 
powers  and  duties,  and  the  time  and  manner  of  making  the 
appointment,  are  all  left  to  conventional  arrangement  among 
the  associates.  And  beyond  this,  the  officer  may  be  removed 
at  pleasure.  {Stat,  of  1838,  p.  249,  §  18.)  If  the  election  or 
appointment  is  not  made  in  pursuance  of  the  agreement  between 
the  associates,  those  who  are  injured  may  perhaps  have  an  ac- 
tion ;  or  the  courts  may  decide  upon  the  tide  of  the  officer  when 
the  question  comes  up  incidentally  in  some  collateral  suit  or 
proceeding.  But  I  cannot  suppose  that  the  legislature  intended 
ve  should  have  a  summary  jurisdiction  for  the  enforcement  of 
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contracts ;  or  that  such  a  power  would  be  givea  in  any  case 
where  there  could  be  no  necessity  for  its  exercise.  If  one  of 
the  old  banks  appoints  a  clerk,  attorney,  or  othe;*  agent  not  spe- 
cially provided  for  by  the  charter,  we  have  no  power  to  remove 
him ;  nor  is  there  any  reason  why  such  a  jurisdiction  should 
exist,  for  the  bank  can  make  the  removal  at  pleasure.  And  so 
it  is  with  the  directors  or  trustees  which  the  stockholders  of  one 
of  the  new  banks  may  agree  to  elect  or  appoint  The  bank  is 
not  required  by  law  to  have  any  such  officers ;  and  whether 
the  appointment  is  made  in  pursuance  of  the  articles  of  associa- 
tion or  not,  the  incumbents  may  be  removed  at  the  pleasure  of 
the  associates.  As  we  have  no  power  to  set  aside  the  election, 
I  shall  not  examine  the  merits  of  the  controversy. 

Motioa  denied. 


Kentish  vs.  Tatham  and  others. 

Where  a  defendant  is  Bued  a  seoond  time  fur  the  same  catue  of  action,  tfaongh  in 
conjunction  with  othen  who  were  not  parties  to  the  fint  suit,  the  court  wiJI  order 
the  plaintiff  *B  proceedings  to  be  stay^  until  the  ooats  of  the  fiiit  suit  are  paid. 

The  plaintiff  brought  an  action  of  assumpsit  against  Benja- 
min and  Charles  B.  Tatham,  intending  to  charge  them  as  part- 
ners. On  the  trial,  however,  it  turned  out  that  Charles  was 
only  a  clerk  in  the  house  of  Tatham  &  Brothers ;  whereupon 
the  plaintiff  was  nonsuited,  and  judgment  obtained  against  him 
for  costs.  He  then  commenced  this  suit  against  Benjamin, 
Geoige  N.  and  Henry  B.  Tatham,  to  recover  the  same  demand 
for  which  the  first  action  was  brought.  It  appeared  that  the 
plaintiff  was  insolvent 

A.  Tabevy  for  the  defendants,  moved  to  stay  the  plaintiff's 
pcoe^edings  until  the  costs  of  the  first  action  should  be  paid. 
He  cited  GraJi.  Pruc.  651 ;  19  Jo/m.  196,  237;  3  Bam.  if 
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ilW.602;  3  Cain.  Rep.  171;  1  Coicen,  138,  140,  189;  2  id. 
680;  3tU  22,  57,380;  4  Wend.  203,  216;  9td.449;  2  id. 
623 ;  8  r.  R.  645 ;  6  id.  223,  740 ;  2  id.  511 ;  2  Sir.  1152; 
irf.  548;  4£(wf  384;  2  TT.  fi/acA-.  1180;  5  Bam.  «$•  j4W. 
623 ;  1  John.  Cos.  247 ;  1  Man7i.  ^  Ryl.  508 ;  4  Z>otrZ.  ^  Ryl. 
145;  2Btng-.  167;  9frf.670;  1  r.jR.491;  3  B05.  4- Ptrf/.  22. 

^.  T.  Reynolds,  for  the  plaintiff,  cited  1  Wash.  C.  C.  Rep. 
70,  75 ;  1  Paints  Rep.  549 ;  1  Munf.  398 ;  1  Tidd,  478, 577 ; 
2  id.  1162 ;  4  Mod.  196 ;  2  W.  Black.  904  ;  JHm//ocA  On  Costs, 
445  to  467;  2  J?o*.  4-  Pw//.  22;  2  T.  R.  511 ;  2  Bam.  ^ 
Cress.  809. 

Bj^  the  Court,  Bronson,  J.  Benjamin  Tatham  is  sued  a 
second  time  upon  the  same  demand  or  cause  of  action,  and  we 
think  the  proceedings  should  be  stayed  until  the  costs  of  the 
first  suit  are  paid.  The  fact  that  some  of  the  defendants  are 
new  parties  does  not  take  the  case  out  of  the  operation  of  the 
general  rule. 

Motion  granted. 


Van  Rensselaer  and  others  vs.  Jewett. 

A  o«Qw  is  not  refemble  uolesfl  the  trial  of  it  will  require  the  examination  of  an  ae- 

amnt,  in  the  ordinary  acceptation  of  the  term,  thoagh  many  items  of  damage  be 

involved. 
Id  covenant  on  a  lease  reserving  an  annual  rent  payable  in  gnin,  ibwb  &c,  the 

declaration  claimed  the  rent  for  nine  years,  and  the  defence  set  up  did  not  go  to 

die  items  of  the  phuntiff's  claim,  but  denied  that  the  defendant  was  ever  fiable: 

Heldp  that  the  cause  was  not  referable. 
Otherwise,  if  there  had  been  payments  in  money  or  other  things,  and  the  qnes** 

tion  was  whether  any  part  or  how  much  of  the  rent  remained  in  airear.    SetiMek 
Where  a  circuit  judge  has  ordered  a  reference,  this  court  may  review  his  decision 

and  revoke  the  order. 

Covenant  against  the  defendant  as  the  assignee  of  a  lease 
made  by  the  testator,  to  recover  nine  years  rent.    The  annual 
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rent  reserved  by  the  lease  was  18|  bushels  of  wheat,  four  &t 
hens,  and  one  day's  service  with  carriage  and  horses.  The  de- 
fence did  not  go  to  the  items  of  the  plaintiff's  claim,  but  denied 
the  defendant's  liability  altogether.  A  motion  was  made  at  the 
circuit,  in  behalf  of  the  plaintiffs,  for  a  reference,  on  an  affidavit 
that  the  trial  of  the  cause  would  "  require  the  examination  of  a 
long  account,  to  wit,"  <J&c.,  stating  the  gromid  of  action  as  above. 
The  circuit  judge  ordered  a  reference ;  and  he  made  a  like 
order  in  three  similar  cases  between  the  same  parties,  two  of 
which  were  for  four  years'  rent,  and  the  other  for  one  year's  rent 

R.  W.  Peckkam,  for  the  defendant,  moved  to  vacate  the 
orders  of  reference  made  by  the  circuit  judge  in  the  four  suits. 
He  cited  Thomas  v.  Reab,  (6  Wend.  503;)  and  Levy  v. 
Brooklyn  Ins.  Co.  (25  Wend.  687.) 

D.  Cody,  for  the  plaintiff,  cited  2  jR.  S.  384,  §  41. 

By  the  Court,  Bronson,  J.  Where  there  is  no  account  be- 
tween the  parties,  in  the  ordinary  acceptation  of  that  term,  the 
cause  cannot  be  referred,  although  there  may  be  many  items  of 
damage.  ( Thomas  v.  Reab,  6  Wend.  503 ;  Silmser  v.  Red- 
field,  19  id.  21 ;  Dederick  v.  Richley,  id.  108.)  If  there 
had  been  payments  in  money  or  other  things,  and  the  question 
was  whether  any  part  or  how  much  of  the  rent  was  in  arrear, 
there  might,  perhaps,  be  a  reference.  But  here  the  defendants 
claim  nothing  in  the  way  of  pa3niient ;  but  rest  their  defence 
on  the  ground  that  they  were  never  liable  for  the  rent  which 
the  plaintiffs  claim.    The  cases  do  not  come  within  the  statute. 

Although  the  circuit  judge  may  order  a  reference  with  the 
like  effect  as  if  the  order  was  made  by  this  court,  it  is  settled 
that  we  may  review  his  decision,  and  revoke  the  order.  (6 
Wmd.  503 ;  25  id.  687.)  We  could  review  the  decision  if  it 
had  been  made  by  ourselves. 

Motions  granted. 
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The  Chautauque  County  Bank  vs.  Risley. 

Where  a  notice  occapies  the  half  of  a  aheet  of  paper,  the  other  half  may  he  need  as 

a  wrapper,  under  the  4th  rule  of  May  teim,  1840,  thongh  the  sheet  remain 

entire. 
After  the  attorney  of  record  has  left  the  state  with  the  fixed  intention  of  takingr  op 

his  residence  elsewhere,  his  name  can  no  longer  be  used  in  conducting  the  suit 

eren  by  his  law  partner. 

Motion  by  the  defendant  to  set  aside  an  inquest  taken  at  the 
Chautauque  circuit  in  January  last.  The  attorney  of  record  for 
the  plaintiffi  left  the  state  in  November  last,  with  the  intention 
of  settling"  elsewhere,  if  he  found  a  place  which  pleased  him, 
leaving  his  law  partner  in  charge  of  the  business.  In  Decem- 
ber following,  the  partner  served  notice  of  trial  and  inquest  by 
mail,  in  the  name  of  the  attorney  of  record.  The  notice  and 
the  copy  of  an  order  in  the  cause  were  written  on  the  half  of  a 
sheet  of  paper,  and  the  whole  sheet  was  then  folded  in  the  form 
of  a  letter,  so  that  the  blank  half  sheet  served  as  a  wrapper  for  the 
half  which  contained  the  notice  and  order;  but  the  two  half 
sheets  were  not  separated.  The  postage  was  paid,  and  the  let- 
ter sent  by  mail  to  the  defendant's  attorney.  He  refused  to  re- 
ceive the  notice,  and  re-maUed  it  to  the  partner  of  the  plaintiffs' 
attorney,  insisting  that  it  was  not  enclosed  in  a  wrapper  as  the 
rule  required,  and  that  the  name  of  the  attorney  of  record  could 
not  be  used  after  he  had  left  the  state.  The  plaintiff  proceeded 
and  took  an  inquest,  which  the  defendant  now  moved  to  set 


M.  T.  Reynolds,  for  the  defendant,  cited  Ananj/maus,  (1 
HUl,  217,  218.) 

N.  Hill  Jun.,  for  the  plaintiffs. 

By  the  Courts  Bronson,  J.    Where  the  notice  or  other  paper 
occupies  only  one  of  the  halves  of  a  sheet,  the  other  half,  on 
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which  the  letter  is  directed,  is  a  sufficient  wrapper  within  the 
meaning  of  the  rule.    We  have  so  held  on  several  occasions. 

After  the  attorney  of  record  has  left  the  state  with  the  fixed 
intention  of  taking  up  his  residence  in  another  place,  his  name 
can  no  longer  be  used  for  the  purpose  of  carrying  on  his  unfin- 
ished business.  It  cannot  be  done  by  his  law  partner.  There 
should  be  a  substitution.  The  attorney  in  whose  name  a  law- 
suit is  conducted,  must  reside  within  the  state,  so  that  he  can 
be  reached  by  the  orders  of  the  court  in  case  his  client  or  the 
opposite  party  should  complain  of  any  mal-practice.  The  pa- 
pers before  us  leave  the  question  in  some  doubt  whether  the 
attorney  had  ceased  to  be  a  resident  of  this  state  at  the  time  the 
notice  was  served.  The  defendant  has  merits;  and,  on  the 
whole,  the  proper  course  will  be  to  set  aside  the  inquest,  and 
leave  the  costs  to  abide  the  event  of  the  suit. 

Ordered  accordingly. 


Dean  vs.  Williams. 


Charges  for  witneases  cannot  be  taxed  on  an  affidavit  stating  morely  that  thej  woe 
subpcsnaed  and  attended.  The  affidavit  must  add,  that  they  were  material  and 
necetaary,  or  that  the  party  believed  them  to  be  sa 

If  the  party  resisting  the  taxation  show  that  a  large  number  of  the  witnesses  were 
not  sworn,  and  the  other  party  do  not  explain  this,  the  charges  should  be  disaJlowed. 

Motion  by  the  defendant  for  a  re-taxation  of  costs.  The 
plaintiff  who  had  the  verdict,  produced  before  the  taxing  officer 
an  affidavit  of  the  subpcBuaing  and  attendance  of  a  great 
number  of  witnesses.  The  defendant  produced  affidavits  tend- 
ing strongly  to  show  bad  faith  on  the  part  of  the  plaintiff 
in  subpoenaing  and  procuring  the  attendance  of  many  of  the 
witnesses — that  it  was  done  to  swell  the  costs,  when  some  of 
the  witnesses  knew  nothing  about  the  matter,  and  otheyrs  were 
wholly  unnecessary.    The  taxing  officer  thought  he  wa$  boond 
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by  the  uisual  affidavit  that  the  witnesses  were  subposnaed  and 
attended,  and  allowed  all  the  charges  for  witnesses'  fees. 

jK  el  Hammond^  for  the  defendant. 

A.  Taher^  for  the  plaintiff. 

By  the  Court,  Bronson,  J.  The  bill  must  be  re-tased. 
When  the  officer  saw  that  there  had  probably  been  an  attempt 
to  charge  the  defendant  with  the  fees  of  witnesses  who  were 
not  necessary,  he  should  have  followed  the  common  affidavit  no 
longer.  The  charges  should  have  been  struck  out,  unless  the 
plaintiff  produced  further  proof.  I  say  this  on  the  assumption 
that  the  affidavit  was  sufficient  in  the  first  instance.  But  it  was 
not  It  is  not  enough  to  swear  that  the  witnesses  were  subpoe- 
naed and  attended.  It  should  be  added,  that  they  were  mate- 
rial and  necessary ;  or  that  the  party  verily  believed  they  were 
material  and  necessary  witnesses.  {See  2  R,  S,  663, }  7.)  And 
where,  as  in  this  case,  a  great  number  of  witnesses  attended 
who  were  not  sworn  on  the  trial,  the  party  should  explain  and 
show  how  it  happened  that  so  many  of  his  witnesses  proved  not 
to  be  necessary.  The  fees  of  witnesses  are  now  a  very  heavy 
charge  upon  the  unsuccessful  party,  and  there  is  room  for  great 
abuse  if  taxing  officers  do  not  require  a  very  full  affidavit 

Motion  granted. 


Downer  vs.  Thompson. 


A  pbinliff  who  hu  been  nonmiited  at  the  eircoH  on  the  ground  that  the  declarm^ 
tba  contained  no  oonnt  adapted  to  the  nature  of  his  ease,  will  not  be  allowed  to 
amoid  by  adding  a  new  oomt,  except  upon  condition  of  paying  all  costs  subse. 
qnent  to  the  plea. 

The  plaintiff,  haymg  been  nonsuited  at  the  circmt,  made  an  unsuccessful  applica- 
tiott  tea  new  tnal,  and  judgment  was  xendeied  against  him.  He  nmored  the 
WQM  Into  tii0  MHt  of  WWMI^  wiiHB  wM  jndgBMnt  wii  fSMttMy  md  a  nsrav  •# 

Vol.  VI.  48 


378  CASES  IN  THE  SUPREME  COURT. 

Downer  o.  Thompson. 

novo  ordered,  with  costs  in  error  to  abide  the  event  Afterwards,  he  applied  for 
leave  to  amend  his  declaration,  by  adding  a  new  count,  and  the  appUcation  was 
refused,  except  upon  condition  of  his  paying  all  costs  in  this  court  subsequent  to 
the  plea,  and  relinquishing  his  contmgent  right  to  the  costs  in  error. 

'  The  declaration  contained  counts  for  goods  bargained  and 
sold  and  goods  sold  and  delivered.  At  the  trial,  the  plaintiff  was 
nonsuited  on  the  ground  that  the  proof  did  not  support  either  of 
the  counts.  He  aftewards  moved  for  a  new  trial,  which  was 
denied ;  and  it  was  said  in  the  course  of  the  opinion  then  deliv- 
ered that  no  action  would  lie  unless  it  were  a  special  assumpsit 
for  not  accepting  the  goods.  {See  2  HUl,  137.)  The  plaintiff 
thereupon  removed  the  cause  into  the  court  for  the  correction  of 
errors,  where  the  judgment  of  this  court  was  reversed,  and  a 
venire  de  novo  ordered,  with  directions  that  the  costs  of  the 
plaintiff  in  the  court  for  the  correction  of  errors  abide  the  event 
of  the  suit    {See  ante,  p.  208.) 

W.  McCaU  ^  M.  T.  Reynolds^  for  the  plaintifl?  now  moved 
for  leave  to  amend  the  declaration  by  adding  special  counts  for 
not  accepting  the  goods.  They  said  that  no  terms  should  be 
imposed  beyond  paying  the  costs  of  this  motion. 

H.  A.  Foster y  for  the  defendant,  referred  to  the  case  of  HamU- 
ton  College  v.  Stewart,  where,  under  circumstances  nearly  the 
same,  the  plaintiffs  were  required  to  pay  all  the  costs  subsequent 
to  the  plea,  as  a  condition  of  allowing  them  to  amend  the  dec- 
laration. 

By  the  Court,  Bronson,  J.  Where  on  the  trial  there  is  a 
question  of  variance  as  to  names,  dates,  amounts,  or  the  Uke, 
which  is  not  calculated  to  mislead  the  defendant,  the  judge 
usually  overrules  the  objection,  and  the  plaintiff  is  afterwards 
allowed  to  amend  on  very  easy  terms.  But  this  was  not  a  mere 
question  of  variance.  The  plaintiff  was  nonsuited  because  he 
had  no  count  in  the  declaration  adapted  to  his  evidence ;  and 
we  thought  the  nonsuit  was  properly  ordered.  If  the  plaintiff 
had  then  asked  for  leave  to  add  new  counts,  the  amendment  would 
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hare  been  equivalent  to  bringing  a  new  action.  To  allow  such 
an  amendment  .without  imposing  tenns,  would  be  to  subject  the 
defendant  to  the  peril  of  losing  the  costs  to  which  he  was 
already  entitled ;  and  the  further  peril  of  paying  the  costs  of  an 
action  which  had  already  been  successfully  defended.  It  was 
for  this  reason  that  the  plaintiffs  were  required  to  pay  all  the 
costs  in  the  manuscript  case  to  which  the  counsel  has  referred. 
Here,  there  is  a  further  reason  for  imposing  terms,  for  the  plain- 
tiff's costs  in  the  court  of  errors  are  to  abide  the  event  of  the 
suit  It  is  said  that  our  judgment  was  reversed  on  the  ground 
that  there  was  evidence  enough  to  carry  the  cause  to  the  jury 
on  the  declaration  as  it  now  is.  If  the  plaintiff  is  of  that  opin- 
ion, and  is  content  to  go  to  trial  without  an  amendment,  the 
parties  will  meet  on  equal  terms,  and  one  or  the  other  will  be 
chained  with  the  costs  of  the  whole  litigation.  But  if  we  allow 
the  plaintiff  to  make  a  new  declaration  by  way  of  amending  the 
old  one,  it  may  have  the  effect  of  throwing  all  the  costs  in  both 
courts  up  to  this  time  upon  the  defendant ;  when,  without  the 
^^Jtendment,  those  costs  might  fall  upon  the  plaintiff.  I  do  not 
see  how  we  can  do  more  than  to  allow  the  addition  of  the  new 
^^^^'^ts  on  the  plaintiff's  paying  the  defendant's  costs  in  this 
.  ^^  since  the  plea,  and  on  his  relinquishing  the  right  to  costs 
^^e  court  of  errors  in  the  event  of  his  succeeding  in  the  suit. 

Ordered  accordingly. 
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Gregory  and  others  vs.  Stout  and  others. 

Where  the  defendant  wishes  a  stay  of  proceedings  for  the  puipoee^if  moving  to  chsoge 

the  Toaae,  he  most  serve  the  order  to  stay  before  the  cause  is  noticed  for  tiisL 

Per  Bronson,  J. 
Accordingly,  where  the  order  was  not  served  until  two  days  before  the  circuit  fiv 

whifeh  the  caase  was  noticed,  and  after  the  plaintiff  had  subpoensd  his  witnesns ; 

held,  that  he  might  disregard  the  order,  and  take  an  inquest 
An  inquest  obtained  against  the  defendant  will  not  be  set  aside  on  the  csnnm 

affidavit  of  merits,  if  it  appear  that  he  has  hrooght  the  difficulty  upon  hhnsdf 

by  attempting  to  throw  the  cause  over  a  circuit,  or  by  any  other  improper  eoo- 

trivance  to  gain  time. 

Motion  to  set  aside  an  inquest  taken  at  the  Albany  circuit 
in  January  last,  for  irregularity,  and  also  on  an  affidavit  d 
merits.  The  declaration  was  served  on  the  8th  of  November 
last ;  and  issue  was  joined  on  the  29th  of  that  month.  On  the 
1st  of  December,  a  notice  of  trial  and  inquest  was  served  for  Ae 
circuit  to  be  held  on  the  29th  of  January.  On  the  20th  of  Jan- 
uary, the  defendants  obtained  an  order  to  stay  proceedings,  widi 
a  view  to  a  motion  for  a  change  of  venue ;  and  served  the  or- 
der, with  papers  for  the  motion,  on  Saturday  the  27th~4wo 
days  before  the  circuit  commenced,  and  after  the  plaintiff  had 
subpoenaed  their  witnesses.  The  plaintiflSs  proceeded  and  took 
an  inquest,  and  perfected  judgment  on  the  31st  of  January. 

E.  F,  Smithy  for  the  defendants,  insisted  that  the  jdaintifi 
were  irregular  in  disr^[arding  the  order  to  stay  proceedings. 

M.  T.  Reynolds^  for  the  plaintiff. 

By  the  Court,  Bronson,  J.  The  defendants  should  havs 
moved  for  a  change  of  venue  in  December.  Instead  of  doing 
so,  they  waited  eighty  days  after  service  of  the  declaration,  and 
then  served  their  papers  when  there  was  nothing  but  an  inte^ 
vening  Sunday  before  the  circuit  commenced.  The  order  of 
the  commissioner,  which  should  not  have  been  granted,  was  re- 
tained seven  days  before  it  was  served ;  and  it  is  but  reasonaUe 
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to  suppose  that  this  course  was  taken  for  the  purpose  of  pre- 
Tenting  a  revocation  of  the  order  in  season  for  the  circuit.   The 
whole  was  apparently  a  trick  to  gain  time,  and  the  question  is 
whether  it  must  succeed.    Although  the  facility  with  which 
orders  to  stay  proceedings  are  obtained  has  become  a  great  evil, 
we  cannot  allow  them  to  be  disregarded  without  producing 
other  mischiefs  of  a  serious  nature.    It  is  unnecessary,  bow- 
ever,  to  say  what  might  be  tolerated  in  an  extreme  case,  for  I 
am  of  opinion  that  the  plaintiffs  were  regular.    This  was  an 
order  to  stay  for  the  purpose  of  moving  to  change  the  venue ; 
and  the  94th  rule  provides,  that  '<such  order  shall  not  stay  the 
plaintiff  in  putting  the  cause  at  issue,  or  taking  any  other  step 
except  ffiving  notice  and  subpoenaing  witnesses  for  the  trialP 
The  cause  had  been  noticed  for  trial,  and  the  subpoenas  were 
8erved--the  only  things  to  which  the  stay  extends — ^before  the 
order  was  served.    It  is  quite  clear  that  the  plaintiflb  have  not 
traiu^fressed  the  letter  of  the  rule,  and  I  feel  no  disposition  to 
estend  the  influence  of  such  orders  by  construction.    If  the 
defendant  wishes  a  stay  of  proceedings  for  the  purpose  of  ask* 
iog  a  change  of  venue,  he  must  serve  the  order  before  the  cause 
is  noticed  for  trial.    This  will  always  give  him  twenty  da3rs 
^er  service  of  the  declaration,  and  that  is  time  enough.    But 
if  the  defendant  sometimes  suffers  inconvenience,  the  evil  is  not 
^  be  compaied  with  the  one  which  might  follow  firom  the 
^option  of  a  different  rule  of  practice.    There  are  probably 
two  hundred  officers  in  the  state  who  have  been  clothed  with 
|K>^er  to  arrest  the  progress  of  legal  proceedings,  and  their 
number  is  increased  at  every  session  of  the  legislature. 

So  far  as  the  motion  goes  on  the  ground  of  irregularity  it 

^iist  fidl.    Beyond  that  there  is  nothing  but  the  common  a£i« 

^^t  of  merits.    Such  an  affidavit  is  not  enough  to  induce  us 

^  set  aside  a  r^ular  judgment,  where  the  defendants  have 

oit>ug|it  the  difficulty  upon  themselves  by  an  attempt  to  throw 

^  cause  over  a  circuit,  or  by  any  other  improper  contrivance 

<o  obtain  time.    They  should  have  spread  out  their  case  so  that 

^e   could  see  that  injustice  would  be  done  if  relief  was  not 

9antecL 

Motion  denied. 
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Bussing  and  Bussing  vs>  Bushnell. 

An  attorney  employed  merely  to  take  measures  for  distraixiixig,  camiot  give  the  notice 

and  make  the  affidavit  of  rent  due,  under  1  R.  S,  746,  §  13,  especiany  if  he  knows 

nothing  of  the  facts  except  from  hearsay. 
The  notice  and  affidavit  must  be  served  before  the  officer  sells,  or  the  landkrd  will 

acquire  no  preference  over  the  execution  creditor. 
The  case  of  Beekman  v.  Lajinngf  (3  Wend,  446,)  commented  on  and  expkined. 
A  distress  warrant  delivered  to  the  officer  holding  the  execution,  will  not  answer 

as  a  substitute  for  the  notice  required  by  statute. 
The  statute  is  in  derogation  of  the  common  law,  and  must  be  strictly  poisaed. 

Per  BaoNSON,  J. 
Groods  purehased  of  a  tenant,  though  with  knowledge  of  rent  being  due,  are  not 

liable  to  distress  after  their  removal  from  the  demised  premises. 

Bushnell,  the  defendant,  was  tenant  of  certain  piemises  in 
Geneva,  and  owed  rent  for  the  same  to  Cornelius  Bogert  of  the 
city  of  New-York.  On  the  15th  of  August,  1843,  the  sheriff  lev- 
ied the  execution  in  this  case  upon  goods  of  the  defendant  on 
the  demised  premises,  which  were  subject  to  distress  for  rent ;  but 
he  did  not  remove  the  property.  The  sheriff  also  levied  upon 
other  property  off  the  demised  premises.  On  the  16th  of  No- 
vember following,  the  defendant  assigned  all  his  property, 
in  trust  for  the  payment  of  his  debts,  to  Frederick  A.  Stirling. 
Stirling,  having  notice  that  rent  was  due,  immediately  took  pos- 
session, and  removed  the  goods  from  the  demised  premises. 
On  the  21st  of  November,  the  agent  of  Bc^ert,  residing  at 
Geneva,  issued  a  distress  warrant  to  the  sheriff  who  had  die 
execution ;  but  nothing  was  done  under  the  warrant,  for  the 
reason  that  the  property  had  been  assigned  and  removed.  On 
the  9th  of  December,  the  sheriff  sold  that  portion  of  the  property 
which  had  not  been  on  the  demised  premises  and  was  not  lia- 
ble to  distress,  and  paid  over  the  proceeds  to  the  plaintiff  in 
the  execution,  leaving  a  small  balance  still  due  them.  He  also 
sold  the  property  which  had  been  removed  from  the  demised 
premises  by  Stirling,  for  $155,  a  sum  exceeding  the  balance  due 
on  the  execution ;  and  the  avails  of  that  property  still  remain  in 
the  sheriff's  hands.    On  the  morning  of  the  9th,  and  before  the 
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sale  was  made,  Mr.  Folger,  who  had  previously  been  employed 
as  an  attorney  by  the  agent  to  issue  the  distress  warrant,  gave 
notice  to  the  sheriff  of  rent  due,  and  made  an  affidavit  of  the 
fiicts  as  he  had  heard  them  from  the  agent,  who  was  absent  at 
the  time  the  notice  was  given.  After  the  sale,  the  agent  re- 
turned, and,  en  the  15th  of  December,  gave  the  usual  notice, 
made  affidavit,  and  required  the  sheriff  to  pay  over  the  $155  to 
him.  On  this  state  of  facts,  Bogert,  the  landlord,  now  claimed 
that  the  $155 — the  avails  of  the  property  which  was  subject  to 
distress  at  the  time  the  execution  was  levied — ^sbotild  be  paid 
to  him,  in  preference  to  either  Stirling  or  the  plaintifis.  The 
plaintiffs  claimed  to  the  extent  of  the  balance  due  on  the  execu- 
tion. Stirling,  the  assignee,  agreed  that  the  plaintiffs  must  be 
first  paid,  but  insisted  on  his  right  to  the  balance  of  the  $156, 
in  preference  to  the  landlord.  It  was  consented  that  the  court 
make  such  order  between  the  parties  as  should  be  deemed 
proper. 

A.  TabeTy  for  Bogert,  the  landlord. 

M.  71  Reynolds^  for  Stbrling  and  the  plaintiffs. 

By  the  Courts  Bronson,  J.  Notice  of  rent  due  must  be 
given  and  the  necessary  affidavit  made  by  the  landlord  or 
his  agent.  (1  /A  iS.  746,  §  12.)  Mr.  Folger  was  not  in  a  con- 
dition to  give  a  good  notice,  and  make  the  necessary  affidavit. 
He  was  not  the  agent  of  the  landlord  for  that  purpose.  He  had 
only  been  employed  as  an  attorney,  by  the  agent  of  the  land- 
lord, to  take  measures  for  a  distress ;  and  he  knew  nothing 
about  the  facts  beyond  mere  hearsay.  The  notice  given  on  the 
9th  of  December,  before  the  sale,  must  therefore  be  laid  out  of 
the  case. 

At  common  law,  the  landlord  could  only  distrain  while  the 
goods  remained  on  the  demisid  premises,  and  before  they  had 
been  seized  by  an  execution  creditor.  But  now,  by  statute,  the 
landlord  may  follow  and  distrain  goods  which  have  been  firau- 
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dulwdy  removed ;  (2  R.  S.  SOU,  i  15  to  18.)  And  he  may  be 
preferred  over  the  execution  creditor  by  giving  notice  to  the 
officer  of  rent  dae  before  the  goods  are  sold.  (1  id.  746,  §  12  to 
14.)  Here,  the  notice  by  the  agent  was  not  given  until  after 
the  sheriff  had  sold ;  and  it  was  then  too  late.  In  Beekman  v. 
Lansing,  (3  Wend.  446,)  notice  after  the  sale,  and  while  the 
money  remained  in  the  sheriff's  hands,  was  held  sufficient 
But  that  was  a  decision  under  the  old  statute,  which  did  not  in 
terms  require  a  notice.  (1  R.  L,  437,  §  12.)  The  courts  held 
that  there  must  be  a  notice ;  but  as  they  settled  the  whole  prac- 
tice under  the  law,  they  held  also  that  notice  after  the  sale,  and 
before  the  money  had  been  paid  over,  was  sufficient  Since 
that  time  the  whole  matter  has  been  regulated  by  the  l^sla- 
ture,  and  the  statute  not  only  requires  a  notice,  but  that  it  should 
be  given  before  there  has  been  a  sale  of  the  goods.  As  Ifais 
statute  is  in  derogation  of  the  common  law,  it  must  be  strictly 
pursued,  or  the  landlord  will  acquire  no  rights  under  it. 

It  is  said,  the  sheriff  had  notice  before  the  sale  that  rent 
was  due,  by  means  of  the  distress  warrant  which  was  delivered 
to  him  on  the  fifteenth  of  November.  But  the  notice  required 
by  the  statute  is  something  more  than  mere  knowledge  that 
rent  is  in  arrear.  It  is  in  the  nature  of  l^al  process  for  the  col- 
lection of  the  debt  {Millard  v.  Robinson,  4  HUl,  604.)  When 
a  proper  notice  is  given,  the  tenant  may  prevent  a  sale  by  exe- 
cuting a  IxMid  to  the  landlord  in  the  prescribed  form.  (1  R.  S. 
746,  i  16.)  The  sheriff  could  not  justify  a  sale  to  pay  the  land- 
lord, as  well  as  the  execution  creditor,  merely  because  he  hap- 
pened to  know,  by  means  of  a  distress  warrant  or  otherwise, 
that  rent  was  in  arrear. 

The  landlord  can  claim  nothing  imder  the  notice  of  the 
fifteenth  of  December,  because  it  came  too  late.  That  setdes 
the  question  between  the  landlord  and  the  execution  creditors. 
The  plaintiff  must  be  paid  the  balance  of  their  debt,  whether 
the  landlord  gets  any  thing  or  not.  The  plaintiffs  must  also  be 
paid  as  against  Stirling,  the  assignee  of  the  defendant,  because 
thoy  had  acquired  a  lien  by  the  levy  of  the  execution  prior  to  the 
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sale  of  the  goods.    The  assignee  took  the  property  subject  to  the 
lien. 

The  only  remaining  question  is  between  the  landlord  and 
Stirling,  the  purchaser.  The  landlord  had  no  remedy  by  dis- 
tress, for  the  reason  that  the  goods  had  been  sold  by  the  tenant 
for  the  payment  of  his  debts,  and  the  assignee  had  taken  posses- 
sion and  removed  the  property  fix^m  the  demised  premises.  At 
the  time  of  the  removal,  the  goods  did  not  belong  to  the  tenant, 
and  the  landlord  cannot  follow  and  distrain  the  goods  of  anoth- 
er person,  although  they  were  subject  to  distress  while  on  the 
demised  premises.  And  it  makes  no  difference  that  the  pur- 
diaser  knew  the  tent  was  in  arrear.  [Frisby  v.  Thayer^  26 
Wmd,  396;  Martin  v.  Blacky  9  Paige,  641 ;  Coles  v.  Mar- 
quandj  2  HUl,  447.)  And  besides,  the  landlord  did  not  in  fact 
distrain.    He  issued  a  warrant ;  but  nothing  was  done  under  it. 

If  the  notice  given  after  the  removal  of  the  goods,  but  before 
the  sale,  had  been  sufficient,  there  might  have  been  some  diffi- 
cnlty  in  settling  the  conflicting  claims  of  these  three  parties. 
But  that  notice  was  not  given  by  the  proper  person ;  and  the 
other  came  too  late.  As  the  landlord  acquired  no  priority  over 
the  execution  creditors,  I  see  no  principle  upon  which  he  can 
be  preferred  to  Stirling.  As  against  a  purchaser  from  the  tenant, 
the  remedy  of  the  landlord  is  by  distraining  the  goods  before 
they  are  removed  from  the  demised  premises. 

The  result  is,  that  the  plaintiflis  must  be  paid  the  balance  re- 
maining due  on  the  execution ;  and  the  residue  of  the  money 
must  go  to  Stirling.    The  landlord  gets  nothing. 

Ordered  accordingly. 

ToL.  VI.  49 
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Knapp  vs.  Curtiss  and  others,  executors  of  SmitL 

In  a  Boit  agrainst  executors,  the  plaintiff  cannot  enter  judgment  for  coets  wi&oat 
first  obtaining  leave  from  the  court 

Costs  will  not  be  allowed  on  the  ground  that  the  ezeeotara  omitted  to  give  the  le- 
quisite  notice  for  creditors  to  exhibit  their  claims,  if  the  suit  was  commenced  be- 
fore the  time  for  giving  notice  had  arrived. 

The  case  of  Harvey  v.  SkiUmant  (22  Wend,  571,)  cited  and  explained. 

Where  a  claim  was  presented  to  one  of  several  executors,  which  he  disputed,  but  de- 
clined to  refer,  saying  he  wished  to  consult  with  his  co-executors  before  doing  so^ 
and  the  creditor,  without  waiting  a  reasonable  time  for  that  purpose,  commenced 
a  suit ;  held,  that  he  was  not  entitled  to  costs. 

If  the  creditor  attempt  to  recover  additional  charges,  not  included  in  his  oSa  to 
refer,  he  will  lose  the  benefit  of  the  offer.    Semble. 

Executors  will  not  waive  their  right  to  twist  the  allowanoo  of  oosti,  by  attmding 
the  taxation  and  objecting  to  particular  items. 

Costs  against  executors.  The  testator  died  in  July,  1842^ 
having  by  his  last  will  appointed  the  three  defendants  execu- 
tors, who  proved  the  will  and  obtained  letters  testamentary  on 
the  5th  of  November  following.  On  the  11th  of  March,  1843, 
the  plaintiff  presented  an  account  against  the  testator,  to  Elwell, 
one  of  the  executors,  the  debtor  side  of  which  amounted  to 
^1752,50,  and  the  balance  claimed  to  be  due  the  plaintiff  was 
$1092,49.  The  plaintiff  was  attended  by  an  attorney,  who  de- 
manded payment.  Elwell  said  '^  either  that  nothing  or  that  so 
much  was  not  due"  the  plaintiff.  The  attorney  then  asked  El- 
well if  he  would  refer,  and  said  "  we  can  look  over  and  settle 
items  not  disputed."  Elwell  said  he  could  do  nothing  about  it 
until  he  saw  the  other  executors.  One  of  the  executors  lived 
seven  or  eight  miles  from  Elwell,  and  the  other  nine  miles  from 
him,  in  opposite  directions.  The  attorney  swore  that  he  then 
distinctly  demanded  payment  and  offered  to  refer,  and  that  El- 
well answered,  he  should  do  nothing  about  it  E3weU  in  his 
affidavit  swore  that  he  neither  agreed  hor  refused  to  refer ;  that 
it  was  his  bona  fide  intention  to  interpose  no  obstacle  to  the 
speedy  adjustment  of  the  demand ;  and  that  he  intended  imme- 
diately to  see  and  consult  his  co-executors  on  the  subject,  and 
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then  give  the  plaintiff  a  definite  answer.  On  the  same  day 
the  demand  Avas  made,  the  attorney  prepared  a  declaration, 
which  was  served  on  the  executors  within  the  next  two  or  three 
days.  The  plaintiff  delivered  a  bill  of  particulars  under  a 
judge's  order,  corresponding  to  the  account  presented  to  Elwell, 
and  afterwards  delivered  a  supplemental  bill  containing  addi- 
tional charges  to  the  amount  of  five  thousand  dollars.  The 
cause  was  referred,  and  on  the  hearing  the  plaintiff  gave  evi- 
dence of  the  charges  contained  in  the  supplemental  as  well  as 
the  first  bill  of  particulars.  The  referees  reported  $686,86  in 
fevor  of  the  plaintiff,  for  which  sum  he  perfected  judgment,  with 
the  addition  of  $331,18  costs,  without  having  obtained  any 
order  of  the  court  allowing  costs. 

A.  Stewart,  for  the  defendants,  moved  to  set  aside  so  much 
of  the  judgment  as  related  to  costs. 

M.  T.  Reynolds,  for  the  plaintiff 

By  the  Court,  Bronson,  J.  The  plaintiff  was  clearly  irregu- 
lar in  perfecting  a  judgment  for  costs  without  an  order  of  the 
court  for  that  purpose ;  and  if  the  whole  matter  had  not  been 
spread  out  upon  the  papers,  we  should  have  set  aside  the  judg- 
ment, and  left  the  plaintiff  to  move  for  costs,  as  he  should  have 
done  in  the  first  instance.  But  as  the  defendants  do  not  object, 
and  the  whole  case  is  before  us,  it  will  be  considered  upon  its 
merits. 

The  first  ground  upon  which  the  plaintiff  claims  to.recover 
costs  is,  that  the  ex^utors  did  not  give  notice  to  creditors  to 
exhibit  their  claims  in  pursuance  of  the  requirement  of  the 
statute.  {Harvey  v.  Skillman,  22  Wend,  571.)  The  execu- 
tors did  publish  a  notice,  and  they  supposed  it  was  done  regular- 
ly ;  but  as  it  is  said  that  the  notice  was  irregular  for  the  want 
of  an  order  of  the  surrogate,  I  will  assume  that  there  was  no 
notice.  The  answer  to  the  plaintiff's  argument  is,  that  the 
time  for  giving  notice  had  not  arrived  when  the  suit  was  com- 
menced.   The  notice  provided  for  by  the  statute  cannot  be 
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given  until  after  the  lapse  of  six  months  from  the  granting  of 
letters  testamentary,  (2  R,  S.  88,  §  34,)  and  the  suit  was  com- 
menced at  the  end  of  four  months  from  the  time  the  letters  issu- 
ed. The  plaintiff  has  not  been  injured  by  the  subsequent  neg- 
lect of  the  defendants  to  give  notice,  nor  can  he  claim  any 
rights  on  that  ground.  No  dates  are  given  in  Harvey  v.  SkiU- 
man  ;  but  there  can  be  no  doubt  that  the  suit  was  conunenced 
after  the  executor  was  in  default  for  not  giving  notice. 

Costs  are  also  claimed  on  the  ground  that  the  defendants  re- 
fused to  refer  the  matter  in  controversy.  {Id.  88,  5  36,  41.) 
There  had  been  some  prior  efforts  by  the  parties  to  settle  the 
claim,  but  there  was  only  one  offer  on  the  part  of  the  plaintiff  to 
refer  it,  and  that  was  macje  on  the  eleventh  day  of  March.  Al- 
though it  was  not  necessary  to  present  the  account  and  make 
the  offer  to  all  of  the  executors,  Elwell  should  have  been  allow- 
ed a  reasonable  time  to  see  and  confer  with  his  co-executors. 
But  instead  of  giving  such  time,  the  plaintiff  commenced  his 
legal  proceedings  on  the  same  day,  and  served  the  declaration 
within  two  or  three  days  afterwards.  The  executors  knew 
nothing  about  the  justice  of  the  claim,  and  they  should  have 
had  a  reasonable  time  to  inquire  into  the  matter,  and  to  decide 
whether  they  would  allow  the  account  or  have  a  reference. 
The  plaintiff  was  in  too  much  haste  in  bringing  his  suit. 

There  is  a  further  reason  why  the  offer  to  refer  must  go  for 
nothing.  The  plaintiff  afterwards  added  five  thousand  dollars 
to  his  charges,  and  this  increased  demand  was  not  made  until 
after  the  suit  had  been  commenced.  There  is  no  pretence  that 
the  defendants  ever  refused  to  refer  that  part  of  the  clainL 

The  plaintiff  gave  notice,  and  the  attorney  for  the  defendants 
attended  and  opposed  the  taxation  of  costs;'  and  this  is  urged  as 
a  waiver  of  the  objection  to  costs.  The  party  may  waive  an 
irregularity  in  the  proceedings  by  not  taking  advantage  of  it  at 
the  protper  time.  But  this  is  a  question  of  right.  Opposing  the 
taxation  of  particular  it^as  could  give  the  plaintiff  no  title  to 
costs.  And  besides,  there  was  no  irregularity  im til  the  plaintiff 
had  entered  a  judgment  for  costs  without  an  order  of  the  court ; 
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and  as  soon  as  that  was  done,  the  defendants  gave  notice  of  this 
motion  to  set  aside  the  judgment. 

There  has  been  no  attempt  to  support  the  claim  for  costs  on 
the  ground  that  payment  of  the  account  was  <^  unreasonably  re- 
sisted or  n^lected."  {Id.  90,  §  41.)  And  if  the  point  had  been 
made,  it  could  not  be  supported.  We  see  no  groimd  on  which 
the  plaintiff  can  recover  costs,  and  that  part  of  the  judgment 
must  be  vacated  and  set  aside. 

Ordered  accordingly. 


Gansevoort  vs.  Nelson  and  others,  executors  &c. 
The  same  vs.  The  same. 

In  pnaenting  a  claim  against  an  estate  to  ezecutoro,  under  H  R,  8,  88»  §  35,  it  ii 
not  easentiai  that  a  penonal  interview  should  take  place  between  them  and  the 
creditor ;  but  the  claim  may  be  presented  by  letter,  or  in  any  other  way  which 
deals  &ir]y  with  the  ezecnton  and  the  interests  they  represent. 

The  creditor  is  not  bound  to  exhibit  the  evidences  of  his  claim,  or  make  oath  of  the 
justice  thereof,  unless  required  to  do  so  by  the  executors. 

Id  an  action  against  executors  upon  a  claim  which  had  been  duly  presented  accord- 
ing to  the  statute,  they  obtained  an  order  extending  the  time  to  plead,  and  after- 
wards pleaded  the  general  issue,  but  finally  sufleted  an  inquest  to  be  taken  against 
them  at  the  circuit :  Held,  that  inasmuch  as  no  good  reason  was  shown  on  their 
part  for  doubting  the  justice  of  the  claim,  they  were  chargeable  with  having  un-- 
reammably  retiaUd  iU  payment,  and  tliat  the  creditor  was  therefore  entitled  to 
costs. 

Hie  case  of  Potter  v.  Etz,  (5  Wend,  74,)  commented  on  and  explained. 

A  statement  in  the  certificate  of  the  judge  who  tried  the  cause  that  payment  waa 
umeammMy  reeiated  by  the  exeeutort,  is  not  conclusive  as  to  costs,  but  the  court 
must  look  beyond  it,  and  consider  the  facte  certified,  in  connection  with  the  other 
fccts^ieiating  to  the  question. 

The  case  of  Foot  v.  Gumaer,  (12  Wend,  195,)  overruled. 

Motion  for  costs,  to  be  levied  of  the  property  of  the  deceased. 
The  suits  were  brought  upon  two  notes  of  $500  each,  made  by 
James  Wright,  and  indorsed  by  the  testator,  Benjamin  Wright, 
one  of  which  was  protested  in  January,  1842,  and  the  other  in 
January,  1843.  The  testator  died  in  June  or  July,  1842.  The 
defendant,  J.  Butler  Wright,  proved  the  will  and  obtained  let- 
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ters  testamentary  in  October  following ;  and  Thomas  S.  Nelson 
and  James  Wright,  the  other  defendants,  qualified  as  executors 
in  December  of  that  year.  James  Wright  who  made  the  notes 
is  the  same  James  Wright  who  was  afterwards  appointed  one 
of  the  executors.  After  the  death  of  the  testator,  and  before 
probate  of  the  will,  the  plaintiflf  called  on  J.  Butler  Wright  for  the 
payment  of  the  note  which  was  then  due.  He  did  not  dispute 
the  justness  or  legality  of  the  claim ;  but  remarked  that  his  brother 
and  co-executor,  James  Wright,  for  whom  the  testator  had  indors- 
ed the  note,  would  probably  make  some  arrangement  for  the  pay- 
ment of  it.  In  June,  1843,  the  executors  published  the  usual  notice 
for  creditors  to  exhibit  their  claims  on  or  before  the  5th  day  of 
January  then  next.  On  the  7th  of  September  following,  the 
plaintiff,  residing  in  Albany,  wrote  to  J.  Butler  Wright,  who 
resided  in  New-York,  mentioning  that  he  had  called  at  the 
office  of  Mr.  Wright  a  few  days  before,  during  his  absence, 
and  asking  his  attention  to  the  two  notes.  In  the  letter,  the 
plaintiff  desired  to  know  whether,  if  the  executors  were  not 
then  prepared  to  pay  the  notes,  they  were  willing  to  make 
an  arrangement  for  their  payment  at  a  time  when  it  would 
be  more  convenient.  If  nothing  should  be  done,  the  plain- 
tiff desired  to  know  whether  J.  Butler  Wright  and  Mr.  Nel- 
son were  the  only  executors.  The  letter  was  answered  by 
J.  Butler  Wright  on  the  22d  of  September,  mentioning  that  he 
had  some  months  since  received  the  impression  that  his  brotter, 
James  Wright,  had  called  on  the  plaintiff  and  made  some 
arrangement  for  the  payment  of  the  notes.  He  added,  that 
neither  he  nor  Mr.  Nelson  were  at  that  moment  prepared  to  sub- 
mit any  proposition  for  the  settlement  of  the  notes,  which  would 
place  them  on  a  different  footing  from  other  claims.  He  said 
the  executors  were  unwilling  to  admit  service  of  process,  al- 
though not  from  any  wish  to  subject  the  plaintiff  to  inconve- 
nience if  he  should  deem  it  proper  to  commence  a  suit  On  tlie 
23d  of  October  following,  the  plaintiff  commenced  these  suts. 
On  the  lOth  of  November,  the  defendants  served  orders  for  fif- 
teen days  further  time  to  plead ;  and  on  the  27th  they  served 
pleas  of  non  assumpsit    The  causes  were  noticed  for  trial  and 
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inquest  for  the  Albany  circuit  held  on  the  5th  Monday  of  Janu- 
ary last  The  defendants  did  not  file  an  affidavit  of  merits,  nor 
did  any  one  appear  for  them,  and  the  plaintiff  took  inquests 
by  default.  The  circuit  judge  certified  the  fects  which  appear- 
ed on  taking  the  inquest  in  each  cause,  and  that  the  payment  of 
the  plaintiff's  demand  had  been  unreasonably  resisted.  J.  But- 
ler Wright  swore  that  the  defence  was  put  in  in  good  faith  ;  that 
on  inquiry  he  became  convinced,  as  to  the  first  note,  that  the 
testator  had  not  been  properly  notified ;  that  he  also  became 
satisfied,  as  to  both  notes,  that  a  defence  might  probably  be 
successfully  interposed  on  the  ground  of  a  total  want  of  con- 
sideration. He  added,  that  the  defendant  had  six  necessary 
witnesses  in  New- York  and  Kings  counties,  and  in  view  <rf 
the  difficulty,  inconvenience  and  expense  of  procuring  their 
attendance  at  Albany  in  the  winter,  the  defence  of  the  suits  was 
abandoned. 

J,  J.  ESU  4*  P>  Oansevoorty  for  the  plamti£ 

A.  Taber^  for  the  ddfendants. 

By  the  Courts  Bronson,  J.  The  executors  having  given  the 
proper  notice  to  creditors  to  exhibit  their  claims,  {Harvey  v. 
SkUlmanj  22  Wend.  571,)  and  there  having  been  no  refiisal  to  re- 
fer, the  plaintiff  must  make  out  two  things  to  entitle  himself  to 
costs,  viz.  1.  That  the  demand  was  presented  to  the  executors 
in  proper  time ;  and  2.  That  its  payment  has  been  unreasona- 
bly resisted  or  neglected.  (2  R.  S,  90,  §  41.)  There  is  nothing 
in  the  statute  which  necessarily  requires  a  personal  interview 
between  the  claimant  and  the  executor,  nor  that  the  evidences 
of  the  debt  should  be  laid  before  the  executor,  unless  he  re- 
quires it  The  notice  calls  upon  "  all  persons  having  claims 
against  the  deceased  to  exhibit  the  same,  with  the  vouchers 
thereof,  to  the  executor."  (§  34.)  When  the  claim  is  presented, 
the  executor  "may  require  satisfactory  vouchers  in  support 
thereof,  and  also  the  affidavit  of  the  daimant  that  such  claim  is 
justly  due,  that  no  payments  hare  been  made  thereon,  and  that 
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ihere  are  no  ofbets  against  the  same  to  the  knowledge  of  such 
claimant"  (§35.)  If  the  executor  still  doubts  the  justice  of 
the  claim,  he  may  agree  to  a  reference.  (§  36.)  Where  the  ex- 
ecutor already  understands  the  whole  matter,  and  does  not  de- 
sire that  the  evidence  should  be  submitted  to  his  examination, 
it  cannot  be  necessary  for  the  creditor  to  do  more  than  to  pre- 
sent his  claim ;  and  that  may  be  done  through  an  agent,  by  a 
written  communication,  or  in  any  other  way  which  deals  fairly 
with  the  executor  and  the  interests  which  he  represents.  If  the 
presentation  is  made  by  letter,  the  executor  is  bound  to  deal  in- 
genuously with  the  creditor.  If  he  wishes  to  see  the  evidences 
of  the  debt,  or  to  have  the  oath  of  the  creditor  to  the  justice  of 
the  claim,  he  should  say  so;  and  not  leave  the  claimant  to 
suppose  he  has  done  every  thing  that  is  wished,  and  after- 
wards object  that  there  has  not  been  a  more  formal  presentation 
of  the  demand.  Now  here,  the  executors  evidently  knew  every 
thing  in  relation  to  the  plaintiff's  claim.  Two  of  them  were  the 
sons  of  the  testator,  and  one  of  them  was  the  maker  of  the 
notes.  When  the  plaintiff  called  on  J.  Butler  Wright  in  re- 
lation to  one  of  the  notes — the  other  not  being  then  due — the 
answer  was,  that  his  brother  would  probably  make  some  arrange- 
ment for  paying  it.  As  the  will  had  not  then  been  proved,  and 
no  notice  had  been  given,  this  cannot,  perhaps,  be  regarded  as 
a  stificient  presentation  of  the  demand.  But  in  connection  with 
the  other  facts  in  the  case  it  goes  to  prove  that  the  matter  was 
fully  understood  by  the  executors,  and  that  they  neither  wished 
to  see  vouchers,  nor  had  any  doubt  of  the  justness  of  that  part  of 
the  plaintiff's  claim.  After  the  other  note  had  been  protested  near- 
ly eight  months,  and  after  the  executors  had  given  notice,  the 
plaintiff  wrote  to  J.  Butler  Wright,  the  executor  who  seems  to 
have  had  the  principal  charge  of  the  business,  in  relation  to  both 
of  the  notes,  giving  dates  and  amounts.  The  answer  of  the  exec- 
utor gave  the  plaintiff  abundant  reason  to  suppose  that  nothing 
jfurther  was  either  expected  or  desired  from  him.  There  was 
no  intimation  of  a  doubt  in  relation  to  the  justice  of  the  claim; 
and  although  the  other  executors  probably  hoped  that  James 
Wright  would  make  some  arrangem^t  for  the  payment  of 
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the  notes,  they  evidently  supposed  that  the  testator  'was  liable 
as  indorser.  No  such  thing  as  a  defence,  or  a  call  upon  the 
plaintiiSf  for  vouchers  or  further  explanations,  was  at  that  time 
thought  of.  I  cannot  doubt  that  there  was  a  sufficient  pre- 
sentation of  the  claim. 

The  judge  before  whom  the  suits  were  tried  has  certified  that 
the  payment  of  the  plaintiff's  demand  was  unreasonably  resisted. 
The  plaintiff  insists  that  the  certificate,  until  set  aside,  is  con- 
clusive upon  the  question  of  costs.  {Foot  v.  Gumaer,  12  Wend. 
195.)  I  have  before  had  occasion  to  express  a  doubt  whether 
that  case  was  accurately  reported ;  and  it  was  not  followed  in 
Cohort  V.  Blaisdell,  (18  Wend.  531.)  As  I  read  the  statute, 
the  court  is  to  direct  the  payment  of  costs,  "having  reference  to 
the  facts  that  appeared  on  the  trial,"  and  such  facts  are  to  be 
certified  by  the  judge  before  whom  the  cause  was  tried.  In 
the  ordinary  course  of  things  it  must  often  happen  that  the  cir- 
cuit judge  will  know  very  little  about  the  facts  which  touch 
the  question  of  costs.  The  trial  of  the  issue  before  him  does 
not  involve  the  inquiry  whether  the  executor  has  neglected  to 
give  notice  to  creditors,  and  so  rendered  it  proper  to  award  costs ; 
{Harvey  v.  S/nllman,  22  Wend.  571 ;)  nor  whether  the  de- 
mand was  presented  to  the  executor  for  payment  within  the 
proper  time ;  nor  whether  the  executor  refused  to  refer.  (§  41.) 
These  are  matters  which,  from  the  nature  of  the  case,  must  be 
shown  by  affidavit  when  the  plaintiff  makes  the  necessary  mo- 
tion for  costs.  And  so  of  the  fact  that  the  plaintiff  recovered  a 
much  less  sum  than  he  demanded  of  the  executor  before  suit 
brought,  and  therefore  ought  not  to  have  costs.  {Cahart  v. 
Blaisdell,  18  Wend.  531,  and  the  cases  cited.)  The  only  things 
bearing  upon  the  question  of  costs  which  the  circuit  judge 
would  be  likely  to  learn  from  the  trial  are,  the  nature  and 
amount  of  the  plaint  li  's  claim,  the  extent  of  the  recovery,  and 
whether  there  appeared  to  be  any  reasonable  groimd  for  making 
the  defence  which  was  set  up.  If  the  evidence  upon  the  merits 
of  Jhe  controversy  was  nicely  balanced,  or  the  plaintiff  failed  to 
establish  any  considerable  portion  of  his  demand ;  or  if  the 
claim  was  reduced  by  a  seUoS  which  the  plaintiff  had  refused 
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to  allow,  it  could  not  be  said  that  payment  of  the  demand  had 
been  mireasonably  resisted.  But  if  it  turned  out  that  there  was 
no  color  of  defence,  or  that  the  executor  had  acted  captiously 
witii  the  creditor,  these  facts  would  go  very  far  towards  making 
out  a  case  for  allowing  costs.  {See  Nicfudson  v.  Showerman, 
6  Wend.  554 ;  Robert  v.  DUmas,  7  Wmd.  522, 528.)  It  is  en- 
tirely  clear  that  the  opinion  of  the  circuit  judge  as  to  wheth» 
payment  was  unreasonably  resisted,  cannot  be  conclusive  upon 
the  question  of  costs.  We  must  look  beyond  it,  and  consider 
the  facts  which  he  certifies,  in  connection  with  the  other  &cts 
to  be  laid  before  us  by  the  parties. 

But  I  am  satisfied  that  costs  ought  to  be  allowed  in  this  case. 
One  of  the  executors,  who  was  the  maker  of  the  notes,  knew 
all  about  the  demand  from  the  beginning;  and  there  is  no  rea- 
son to  suppose  that  the  others  were  not  also  fully  informed  con- 
cerning it.  When  the  claim  was  presented  by  the  plaintiff  no 
pretence  was  set  up  by  the  executors  that  it  ought  not  to  be 
paid.  After  waiting  a  month  and  a  half,  the  plaintiff  sued ;  and 
then  a  defence  was  set  up,  and  the  plaintiff  was  delayed,  first 
by  an  order  for  time  to  plead  Tumassumpsitj  and  then  by  a  jJea, 
until  the  arrival  of  a  circuit.  After  being  thus  postponed  and 
put  to  expense,  the  plaintiff  was  allowed  to  take  an  inquest, 
without  any  show  of  defence  on  the  part  of  the  executors.  It 
is  true,  one  of  the  executors  says  he  became  satisfied  that 
"a  defence  might  probably  be  successfully  interposed  on  the 
ground  of  a  total  want  of  consideration  for  the  notes."  But  it 
is  worthy  of  remark,  that  James  Wright,  who  made  the  notes, 
and  who  must  have  known  all  about  the  consideration,  has  not 
ventured  to  say  there  was  the  slightest  ground  for  setting 
up  that  or  any  other  defence.  He  has  made  no  affidavit ;  nor  is 
it  alleged  that  the  defence  was  interposed  on  information  derived 
from  him.  And  so  little  confidence  did  any  of  the  executors 
place  in  the  sui)posed  defence,  that  they  abandoned  it  in  prefer- 
ence to  incurring  the  expense  and  inconvenience  of  taking  six 
witnesses  to  Albany,  where  they  might  have  gone  from  their 
residence  in  a  single  day.  It  is  difficult  to  suppose  that  the 
defendants,  as  faithful  trustees,  would  abandon  what  they  be- 
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Ikved  a  good  defence  to  a  claim  of  moie  than  a  thousand  dol- 
lars, on  any  such  ground — especially  as  the  expenses  of  wit- 
nesses would  fall  upon  the  plaintiff  if  he  failed  to  recover.  In 
Potter  V.  EtZj  (5  Wend.  74,)  the  administrators,  after  pleading, 
gaye  a  cognovit ;  and  costs  were  not  allowed.  What  other  &cts 
there  were  in  the  case  bearing  upon  the  question  of  costs  does 
not  appear.  But  it  can  hardly  be  doubted  that  the  defendants 
pleaded  in  the  belief  at  the  time  that  there  was  a  good  defence ; 
for  the  chief  justice  remarked,  it  was  not  pretended  that  any 
unreasonable  resistance  or  neglect  was  chargeable  upon  the 
defendants.  I  may  add,  it  does  not  appear  that  the  claim 
had  been  presented  to  the  administrators  before  suit  brought 
Under  our  law  the  executor  loses  nothing  by  suffering  judg- 
ment to  pass  by  default  where  he  has  no  good  reason  to  sup- 
pose the  claim  unfounded  either  in  whole  or  in  part;  and  if 
in  such  a  case  a  defence  is  interposed,  and  the  creditor  is  thus 
subjected  to  delay  and  expense,  costs  ought  to  be  allowed.  We 
think  that  "  payment  was  unreasonably  resisted." 

Motion  granted. 


Shepard  vs.  Hoit. 


After  jndgment  on  a  verdict  in  (kvor  of  the  defendant,  be  will  not  be  allowed  to 
amend  the  record  so  as  to  include  the  costs  of  opposmg  a  subsequent  motion  for 
a  new  trial 

Bat  wfaera  it  appeared  that  the  plaintiff  resided  out  of  the  state,  the  court  allowed 
the  defendant  to  withdraw  the  former  record,  cancel  the  docket,  and  perfect  a 
new  jiidgment  for  the  whole  amount  of  his  costs,  in  order  that  he  might  oolleet 
them  by  action  on  the  judgment 

The  defendant,  baring  obtained  a  verdict,  perfected  judg- 
ment for  costs  against  the  plaintiff  in  August,  1842.  The  plain- 
tiff subsequently  moved  for  a  new  trial,  which  was  denied  with 
cdsts ;  and  the  defendant,  upon  an  affidavit  of  these  facts,  and 
that  the  plaintiff  resides  out  of  the  state,  now  moved  for  leave 
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to  insert  in  the  record  a  judgment  for  his  additional  costs,  or  to 
strike  out  of  the  record  the  amount  of  the  costs  formeriy 
taxed,  and  insert  the  fall  amount  to  which  he  had  become  enti- 
tled, in  order  that  he  might  collect  them  by  action  on  the 
judgment  in  the  state  where  the  plaintiff  resides. 

R.  H.  CHUet,  for  the  motion. 

E.  A.  Braum,  contra 

By  the  Court,  Beardsley,  J.  The  defendant's  object  can- 
not be  effected  by  a  suggestion  on  the  record  and  a  second  judg- 
ment for  these  costs ;  {Dows  v.  Boughton,  3  Hill,  452 ;)  and 
to  amend  the  record  now  on  file,  by  striking  out  the  amount  of 
the  costs  inserted  in  it  and  substituting  the  true  sum,  might 
lead  to  confusion.  I  see  no  objection,  however,  to  taking  that 
record  from  the  files  and  cancelling  the  docket ;  and  then  the 
defendant  may  file  a  new  record  for  the  full  amount  of  his 
costs,  to  be  settled  by  the  taxation  of  a  new  bill. 

Ordered  accordingly. 


Smith  vs.  Miller. 


A  notice  of  trial  and  inquest/or  the  judge  is  anneceesazy,  and  caxmot  be  taxed  aa  m 

part  of  the  plamtiff's  coats. 
Under  an  order  made  at  the  circuit  postponing  a  cause  on  payment  of  costs,  tbe 

plaintiff  cannot  tax  either  ibr  a  brief  or  copy  pleadings. 
The  costs  to  be  paid  under  such  order  are  for  services  which  roust  be  repeated,  and 

for  which  the  plaintiff  might  not  be  paid  at  all  if  they  were  left  to  abide  the  event* 

Per  Beaudslet,  J. 

Re-taxation  of  Costs.  This  cause  was  put  off"  at  the  circuit 
on  payment  of  costs,  and  the  plaintiff's  bill  contained  the  fijl- 
lowing  items,  which  were  allowed  by  the  taxing  officer : 
«  Notice  of  trial  for  judge,  $0,26 :  Notice  of  inquest  for  judge, 
^,26:  Brief,  $3,00:  Copy  pleadings,  $3,00." 
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/  Oavl  Jr,^  for  the  defendant,  objected  that  these  items  were 
not  taxable. 

Jordan  <$*  Newkirk,  contra. 

By  the  Court,  Beardsley,  J.  In  practice,  no  notice  of  trial 
or  inquest  is  ever  served  on  the  judge,  nor  is  such  notice  neces- 
sary. The  charges  for  these  services  should  therefore  be  dis- 
allowed. 

The  fee  bill  allows  three  dollars  for  a  copy  of  the  pleadings 
to  be  used  by  the  court  upon  the  trial,  but  no  more  than  one 
copy  can  be  taxed  in  the  same  cause ;  {Laws  of  1840,  p.  328 ;) 
and  the  like  sum  is  allowed  for  drawing  brief  for  the  trial  and 
copies  thereof  {Id.  p.  330.)  These  papers  are  prepared  for 
the  tried,  and  may  be  used  on  that  occasion  whenever  it  shall 
occur.  They  are  as  well  adapted  to  a  subsequent  circuit  as  to 
the  one  for  which  the  cause  is  first  noticed.  The  costs  to  be 
paid  on  putting  off  a  trial  are  for  services  which  must  be  re- 
peated, and  for  which  the  plaintiff  might  not  be  paid  at  all  if 
they  were  left  to  abide  the  event.(a)  The  charges  for  brief 
and  copy  pleadings  are  not  of  this  description,  and  must  be 
disallowed. 

Motion  granted. 

(a)  See  MorreU  v.  Chndd,  (5  HiU,  553.) 


Ex  parte  Burnet. 

Under  the  act  "  to  increase  the  reyenues  of  the  state,  by  ezteDding  the  market  for 
salt"  &c.,  {Sets.  L,  of  '43,  jp.  242,)  but  one  bounty  is  payable  on  the  same  salt, 
though  it  be  delivered  at  two  or  more  of  the  places  mentioned  in  the  act. 

Aocordinfj^y,  though  a  quantity  of  salt,  on  its  arrival  at  Buffalo  by  way  of  the  Erie 
canal,  was  thence  shipped  by  the  owner  and  sent  to  Lafayette,  upon  the  Wabash 
and  Erie  canal,  where  it  was  delivered  ;  held,  that  he  was  only  entitled  to  a  bounty 
of  five  cents  per  bushel. 

Bounty  on  salt.    In  September,  1843,  the  relator  shipped 
&om  Buffido,  for  Toledo,  Ohio,  one  thousuid  bushels  of  Onon* 
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daga  salt,  which  he  had  brought  to  Buffalo  by  way  of  the  Erie 
canal.  The  salt  was  forwarded  from  Toledo  for  the  relator, 
and  was  afterwards  delivered  at  Lafayette,  upon  the  Wabash 
and  Erie  canal,  in  the  state  of  Indiana.  The  relator  claimed 
that,  under  the  act  passed  on  the  18th  of  April,  1843,  {Sess.  L. 
of%3j  />.  242,  §  1,  siibd,  2,  5,)  he  was  entitled  to  a  double  boun- 
ty upon  the  salt,  viz.  two  cents  per  bushel  for  the  shipment  fix>m 
BuflEilo,  and  five  cents  per  bushel  for  the  delivery  at  Lafayette. 
He  presented  the  proper  evidence  to  the  superintendent  of  the 
Onondaga  salt  springs,  who  refused  to  pay  any  further  bounty 
than^i;e  cents  per  bushel. 

A,  Taber,  for  the  relator,  moved  for  a  mandamus  to  compel 
the  superintendent  to  pay  an  additional  bounty  of  two  cents  per 
bushel  for  the  shipment  of  the  salt  from  Buffala 

G.  P.  Barker,  (attorney  general)  contra. 

By  the  Court,  Beardsley,  J.  A  duty  of  six  cents  per  bushel 
is  payable  to  the  state  on  all  salt  manufactured  within  its  limits, 
and  tolls  are  collectable  for  its  transportation  on  the  canals.  The 
state,  therefore,  is  directly  interested  in  extending  the  market  of 
this  article,  as  the  quantity  manufactured  will  thereby  be  in- 
creased, and  the  state  receive  a  corresponding  benefit  in  duties 
and  tolls. 

It  is  manifest,  however,  that  this  benefit  to  the  state  does  not 
stand  on  the  same  ground  in  both  these  respects.  The  duties 
paid  by  the  manufacturer  are  little  short  of  an  absolute  gratuity 
to  the  state ;  but  the  tolls  are  a  real  compensation  foj  the  use  of 
the  public  property.  They  are,  in  effect,  but  a  reasonable  return 
for  the  injury  done  to  the  canals,  and  for  the  capital  used  in 
their  construction.  Hence  the  state  may,  without  sustaining 
any  actual  injury,  remit  the  duty,  or  refund  it  in  the  shape  of  a 
bounty ;  but  to  deal  in  the  same  way  with  the  tolls,  would  be 
an  actual  loss  to  the  state,  so  far  as  the  canals  were  injured  in 
transporting  salt  toll  free.  Keeping  this  idea  in  mind,  may  aid 
us  in  explaining  the  act  upon  which  the  present  question  i 
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The  act  was  passed  on  the  18th  of  April,  1843.  (Laws  of 
'43,  p.  242.)  It  oflfers  a  bounty  upon  salt  manufactured  in  this 
state,  as  follows,  viz.  1st.  Upon  each  bushel  delivered  at  West 
Tioy  or  Albany,  or  at  the  junction  of  the  Erie  and  Champlain 
canals,  seven  cents  and  six  mills  :  2d.  Upon  each  bushel  deliv- 
ered at  Lafayette,  upon  the  Wabash  and  Erie  canal,  in  Indiana, 
five  cents :  3d.  Upon  each  bushel  delivered  at  Newark  or  Ports- 
mouth, on  the  Ohio  canal,  or  Beaver,  on  the  Ohio  river,  five 
cents :  4th.  Upon  each  bushel  delivered  at  Owego,  Elmira,  Dans- 
ville  or  Binghampton,  and  ccurried  thence  and  delivered  at  £iny 
point  on  navigable  waters  in  the  state  of  Pennsylvania,  four 
cents :  5th.  Upon  each  bushel  which  has  arrived  at  Buffalo  by 
way  of  the  Erie  canal,  and  is  shipped  from  that  place  and  deliv- 
ered at  any  point  beyond  the  limits  of  this  state,  two  cents:  6th, 
Upon  each  bushel  shipped  from  Oswego,  to  any  point  beyond 
the  limits  of  the  state,  four  mills.    {Id.  §  1.) 

The  object  of  the  act,  as  expressed  in  its  title,  is  to  increase 
the  revenues  of  the  state ;  and  this  is  to  be  accomplished  by 
extending  the  market  for  salt.  To  meet  the  augmented  de- 
mand arising  from  the  extension  of  the  market,  a  greater  quan- 
tity must  be  manufactured,  and  thus  the  revenue  is  increas- 
ed by  the  additional  duties  received  from  the  manufactiurer. 
Something  may  also  be  gained  by  the  state  in  an  increase 
of  canal  tolls ;  but  as  these  are  not  greatly  above  the  rate  of 
a  fair  compensation  for  the  use  of  the  public  property,  the  in- 
ducement for  an  extension  of  the  salt  market,  by  a  remission  of 
tolls,  or  the  payment  of  a  bounty  in  lieu  of  such  remission,  is 
comparatively  small. 

The  act  provides  for  a  bounty  of  seven  cents  and  six  mills 
per  bushel  upon  salt  delivered  either  at  the  junction  of  the 
Erie  and  Champlain  canals,  or  at  West  Troy  or  Albany.  This 
exceeds  the  duty  paid  by  the  manufacturer,  but  is  a  good  deal 
short  of  (he  duty  and  canal  tolls  combined.  Ailer  payment  of 
the  bounty,  the  state  may  still  have  retained  enough  to  compen- 
sate for  the  actual  injury  done  to  the  canals  in  the  transporta- 
tion, so  that  no  positive  loss  will  have  been  sustained. 

From  the  junction  of  the  Erie  and  Champlain  canals,  salt 
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must  find  an  extensive  market  at  the  north,  and  in  the  whole 
country  bordering  on  Lake  Champlain ;  and  fix)m  West  Troy 
and  Albany  it  would  readily  pass  upon  the  waters  of  the  Hudson 
for  the  supply  of  the  river  counties.  But  in  these  regions  it 
would  come  in  competition  with  the  foreign  article,  and  hence 
the  necessity  of  encouraging  its  transportation  eastward  by  the 
high  bounty  of  seven  cents  and  six  mills  per  bushel.  The 
market  sought  to  be  secured  being  important,  and  the  obstacles 
to  be  overcome  formidable,  the  legislature  deemed  it  wise  to 
proportion  the  means  to  the  end. 

At  the  south  and  west,  the  danger  of  foreign  competition 
would  be  less,  and  therefore  for  salt  delivered  "  on  navigable 
waters  in  the  state  of  Pennsylvania,"  a  lower  bounty  is  given. 
The  same  remark  is  applicable  to  salt  delivered  at  La&yette, 
Newark,  Portsmouth  or  Beaver ;  but  as  these  are  more  impor- 
tant markets  than  any  which  can  be  reached  on  the  navigable 
waters  in  Pennsylvania,  the  trade  with  them  is  encouraged  by 
a  higher  boimty. 

So  far  the  interpretation  of  the  act  is  free  from  difficulty. 
But  it  is  insisted  that  under  its  provisions,  the  same  salt  may, 
in  certain  cases,  be  entitled  to  a  double  bounty ;  and  this  is  the 
particular  point  to  be  decided  on  the  present  application. 

It  is  urged  that  salt,  arriving  at  Buffalo  by  way  of  the 
Erie  canal,  and  thence  shipped  to,  and  actually  delivered  at, 
some  point  beyond  the  limits  of  this  state,  is  entitled  to  a 
bounty  of  two  cents  on  each  bushel.  This  must  be  conceded. 
But  it  is  also  urged  that  the  same  salt,  by  being  taken  from  the 
place  where  it  was  so  delivered,  and  transported  to  Lafayette, 
Newark,  Portsmouth  or  Beaver,  becomes  entitled  to  a  further 
bounty  of  five  cents  per  bushel.  If  this  be  correct,  the  same 
principle  must  apply  to  salt  shipped  at  Oswego,  and  which  ulti- 
mately reaches  one  of  the  designated  points  in  the  west 

But  in  my  opinion  the  act  will  not  bear  this  construction.  It 
declares  that  "  a  bountjr" — and  only  one  bounty,  as  I  under- 
stand its  provisions — ^'  shall  be  paid  upon  salt  manu&ctured  in 
this  state."  (}  1.)  Then  follows  a  specification  of  certain 
points  at  which  the  salt  must  be  delivered,  and  which  are  im- 


ALBANY,  APRIL,  1844.  40 1 

Ex  parte  Bomet 

portant  as  affording  extensive  markets  for  the  article,  but  so  re- 
mote from  the  places  of  manufacture  as  not  to  be  availa- 
ble without  the  aid  of  a  direct  bounty  or  some  other  equiva- 
lent advantage.  These  specified  points  are  particularly  pro- 
vided for  by  the  act,  and  salt  delivered  at  either  is  entitled 
to  the  liberal  bounty  prescribed.  None  of  them,  however, 
is  on  Lake  Erie,  or  on  either  of  the  lakes  above;  for  as 
to  the  towns  on  these  waters,  no  such  encouragement  is 
needed.  The  expense  of  transportation  on  the  lakes  is  com- 
paratively small,  and  the  bounty  allowed  is  in  the  same  propor- 
tion. Thus,  upon  salt  passing  through  the  Erie  canal  to  Buf- 
fiilo,  and  thence  to  any  point  out  of  this  state,  except  those 
particularly  designated,  the  bounty  allowed  is  two  cents  per 
bushel:  whereas,  had  the  same  salt  been  shipped  from  Os- 
wego, to  any  place  beyond  the  limits  of  the  state,  with 
the  exceptions  before  mentioned,  the  bounty  would  be  but 
four  mills  on  each  bushel.  The  act  having  in  this  manner 
provided  for  these  different  rates  of  bounty,  follows  out  the 
idea  that  one  bounty,  and  no  more,  is  allowable  on  the  same 
salt,  by  declaring  that  <'  the  bomity  upon  salt  as  above  specified 
shall  be  paid  by  the  superintendent  of  the  Onondaga  salt  springs ;" 
(§  3 ;)  and  the  comptroller  is  required  to  "  make  the  necessary 
rules  and  prescribe  the  proper  evidence  to  carry  into  effect  the 
provisions  of  this  act."    (§  4.) 

1  think  it  quite  clear,  upon  the  words,  the  policy  and  spirit 
of  the  act,  that  cumulative  bounties  were  not  contemplated  and 
are  not  authorized  by  its  provisions.  It  gives  a  higher  bounty 
upon  salt  delivered  at  particular  and  important  points,  however 
it  may  have  been  conveyed  to  these  places ;  and  it  allows  a 
lower  bounty  for  salt  sent  out  of  the  state  by  the  way  of  the 
Erie  canal  and  Buffalo,  and  by  the  way  of  Oswego. 

It  would  hardly  be  contended  by  any  one,  I  presume,  that 
successive  bounties  should  be  paid  on  the  same  salt  delivered 
in  the  first  instance  at  Newark  or  Portsmouth,  and  thence  sent^ 
as  it  might  be,  to  Lafaj^tte ;  and  yet,  if  they  can  be  allowed  in 
any  case  under  this  act,  the  argument  would  be  as  cogent  in  the 
case  stated  as  it  can  be  in.tbe  present  one. 
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I  am  persuaded  the  legislature  intended  to  allow  but  a  angle 
bounty  on  the  same  salt,  and  the  motion  for  a  mandamus  should 
therefore  be  denied,  with  costs  to  be  paid  by  the  relator. 

Ordered  accordingly. 


Matter  op  District  Attorneys'  Fees. 

Hiough  a  district  attorney  prepare  an  indictment  or  other  paper  fi>r  use  in  making 
the  original  draft,  and  do  not  afterwards  transcribe  or  copy  it,  he  is  entitled  to 
chargre  both  for  drafting  and  engrossing. 

Appeal  by  the  board  of  supervisors  of  Oneida  county, 
from  the  taxation  of  the  bill  of  fees  of  the  district  attorney  of 
that  county  for  the  year  1843.  The  objections  were  to  charges 
lor  engrossing  indictments  and  other  papers.  In  some  cases 
ihe  district  attorney  was  unable  to  swear  that  there  was  any 
thing  more  than  the  original  draft  of  the  paper ;  and  in  other 
cases  he  swore  that  the  most  difficult  parts  of  the  indictment 
were  first  drawn,  and  then  engrossed  with  the  formal  parts. 
There  was  no  objection  that  tlie  indictments  and  other 
papers  were  not  properly  prepared  for  their  intended  use, 
both  as  to  composition  and  hand-writing  ]  but  the  objection  was, 
that  unless  the  paper  was  twice  written,  nothing  more  than  the 
draft  could  be  charged.  The  taxing  officer  allowed  the  pre- 
scribed fees  for  engrossing  as  well  as  drawing  the  papers ;  and 
a  motion  was  made  on  behalf  of  the  supervisors  that  the  bill  be 
re-taxed. 

W.  J.  Bacon  ^  M.  T.  Reynolds,  for  the  sopernsors. 

N,  mil  Jun,,  ^  T.  Jenkinsj  for  the  district  attorney. 

By  the  Court,  Bronson,  J.  The  district  attorney  drew  his 
indictments  with  so  much  caieand  skill  that  he  ii  unabl^ti^ 
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swear  he  found  it  necessary  in  all  cases  to  make  engrossed 
copies  to  be  laid  before  the  grand  jury ;  and'  because  he  cannot 
swear  to  the  engrossing,  it  is  said  that  he  cannot  rightftdly  charge 
for  any  thing  more  than  the  drafl.  The  words  of  the  statute 
are — "  for  drawing  every  indictment  &c.  twenty-two  cents  for 
each  folio,  and  fifteen  cents  per  folio  for  engrossing  the  same." 
{Stixt.  1839,  p.  340,  §  1.)  Li  this  state  there  has  always  been  a 
fee  bill  for  attorneys  between  party  and  party,  and  down  to  the 
year  1840,  their  services  for  preparing  papers  were  compensated 
by  allowing  a  certain  sum  by  the  folio  for  drawing,  and  another 
sum  by  the  folio  for  engrossing  or  copying  the  same  paper.  Un- 
der those  provisions  the  uniform  practice  has  been  to  allow  for 
draft  and  copy,  without  any  reference  to  the  question  whether 
a  copy  was  in  feet  made.  It  has  been  supposed  that,  by  allow- 
ing certain  sums  for  drawing  and  engrossing  a  pleading  or  other 
paper,  the  legislature  intended  the  attorney  should  have  the  ag- 
gr^;ate  of  the  two  sums  for  perfecting  the  paper,  whether  that 
end  was  attained  by  a  single  effort,  or  whether  it  cost  the  attor- 
ney a  dozen  trials  before  the  writing  was  in  a  proper  condition 
to  be  used.  A  different  construction  necessarily  supposes  that 
the  l^slature  intended  to  offer  a  reward  for  negligence  and 
want  of  skill.  K  the  attorney  is  so  careless  or  ignorant  in  the 
discharge  of  his  duty  as  to  make  a  copy  necessary,  he  shall  have 
37  cents  per  folio  for  preparing  papers ;  but  if  he  is  a  man  of 
such  learning,  industry  and  skill  that  he  can  produce  a  perfect 
paper  with  a  single  effort,  he  shall  have  but  22  cents  by  the 
folio  for  his  services.  It  is  dificult  to  suppose  that  such  was 
the  intention  of  the  legislature.  But  whatever  might  have  been 
thought  of  the  question  at  the  first,  it  is  enough  that  the  con- 
struction of  statutes  containing  the  same  provision  as  the  act  of 
1839  has  been  long  settled. 

There  is  no  difference  in  principle  between  the  case  of  a  dis- 
trict attorney,  and  that  of  an  attorney  between  party  and  party. 
The  legislature  has  been  more  careful  to  guard  against  over- 
chaiges  in  the  one  case  than  it  has  been  in  the  other.  But  nei- 
ther the  6ne  ofScer  nor  the  other  ever  had  the  right  to  charge 
for  services  which  wer.)  not  actually  rendered.     Neither  can 
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charge  for  engrossing  or  copying  a  paper  under  the  notion  that 
he  is  entitled  to  pay  for  fictitious  or  constructive  services.  But 
when  a  paper  has  been  brought  to  a  perfect  state  for  its  intended 
use,  the  attorney  may  charge  for  engrossing  as  well  as  the  draft, 
for  the  reason  that  both  services  have  actually  been  performed 

Motion  denied(a.) 

(a)  This  case  was  argued  at  the  special  term  in  Februaiy,  1844,  but  was  not  de- 
cided until  th9  general  term  in  July  foOowing; 


GASES 

AB6UED  AND  DETERBONED 


IN  TBI 


StUIPDj^IBSaiB     (D(Q)t!JI&V 


OF  THB 


STATE    OF   NEW-YORK, 

IN  MAT  TERM,  18M. 


Stabk  vs.  Boswell. 

D#elantiGii8  mado  by  the  owner  of  a  chose  in  actioo  are  not  admissible  to  a£bet 
tlie  lights  of  one  subsequently  deriving  title  from  him. 

Hiisrule  applies  to  declarations  made  by  a  mortgagee  of  lands,  before  the  mort- 
gage is  due,  when  oflfored  in  evidence  to  affect  the  rights  of  a  purchaser  under 
it,  though  the  mortgagee  be  dead  at  the  time  of  the  trial. 

Ejectment,  tried  at  the  Monroe  circuit  in  December,  1842, 
brfore  Dayton,  C.  Judge.  The  plaintiflf  proved  that  he  acquired 
title  to  the  premises  in  1836,  and  that  the  defendant  was  in  pos- 
session when  this  suit  was  commenced.  The  defendant  set  up  title 
in  himself  derived  under  a  mortgage  executed  by  the  plaintiff 
to  one  Chittenden,  bearing  date  in  1836.  Chittenden  having 
died  in  1839,  the  mortgage  was  foreclosed  under  the  statute  by 
his  executors,  who  became  the  purchasers  at  the  sale,  and  after- 
wards conveyed  to  the  defendant.  The  plaintiff  offered  to  prove, 
by  the  declarations  of  Chittenden  made  in  1838,  before  the 
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mortgage  became  due,  that  it  was  usurious,  and  to  follow  this 
by  evidence  that  the  defendant  was  notified  of  the  feet  before  he 
purchased.  The  circuit  judge  held  that  the  declarations  of 
Chittenden  were  inadmissible,  and  the  evidence  was  rejected ; 
whereupon  the  plaintiff  excepted.  A  verdict  was  rendered  for 
the  defendant,  and  the  plaintiff  now  moved  for  a  new  trial  on  a 
bill  of  exceptions. 

£C  Oay,  for  the  plaintiff. 

S,  Matthews,  for  the  defendant 

By  the  Cojirt,  Nelson,  Ch.  J.  It  has  been  held  several 
times  by  this  court  that  declarations  made  by  the  owner  of  a 
chose  in  action  are  not  admissible  to  affect  the  rights  of  one 
deriving  title  from  hhn.  {Kent  v.  Walton,  7  Wend.  256; 
WhUakerv.  Brovm,  8  id.  490 ;  Beach  v.  Wise,  1 JEGK,  612.Xa) 
The  mortgage  in  question  was  a  mere  chose  in  action,  and  there 
is  nothing  to  take  this  case  out  of  the  above  rule.  The  fact  of 
the  mortgagee  having  died  before  the  trial,  makes  no  difference. 
{Beach  v.  Wise,  supra.)  His  declarations  were  properly  re- 
jected, and  the  motion  for  a  new  trial  must  therefore  be  denied. 

New  trial  denied. 

(a)  The  doctrine  of  these  caaes  was  directl  j  sanctioned  by  the  coast  lor  the  oor- 
rectioB  of  errors  in  Pa^t  t.  Cagwin.  decided  at  the  last  December  term. 
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llie  inhabitants  of  an  incorporated  village  are  competent  witnesses  for  the  corpo- 


A  parol  diacLaimer  o^  ownership  made  by  the  plaintiff  in  ejectment  may  be  jpven  in 
evidence  against  him  to  characterize  his  possessory  acts,  though  not  ibr  the  poi- 
pose  of  afiecting  an  existing  paper  title. 

On  a  bill  of  exceptions  the  party  cannot  avail  himself  of  other  grounds  than  those 
taken  by  him  at  the  trial 

In  ejectment,  whatever  shows  that  the  plaintiff  is  not  entitled  to  immediate  posses- 
sion constitutes  a  defence.    Per  Bbardslet,  J. 

Land  may  be  dedicated  to  the  public  for  pious  and  charitable  purposes,  as  well  as 
for  WRjBf  commons,  &c    Per  Bearosley,  J. 

A  dedieatkm  of  land  to  the  inhabitants  of  a  town  for  a  burying  ground  is  valid,  and 
piecbides  the  owner  from  exercisbxg  his  fiurmer  rights  over  it 

Hie  public  right  of  exclusive  enjoyment  will  continue  in  such  case  until  the  place 
loses  its  identity  as  a  burying  ground. 

After  land  thus  dedicated  had  been  occupied  as  a  burying  ground  for  thirty-six 
years,  the  trustees  of  a  village,  acting  without  authority,  opened  a  highway  across 
it,  which  was  travelled  for  ten  years,  and  then  discontinued :  Held,  that  the  pub- 
lic right  acquired  under  the  dedication  was  not  thereby  affected. 

Hie  extent  of  the  right  parted  with  by  the  owner  and  acquiied  by  the  public  under 
a  dedication,  depends  upon  the  purpose  for  which  it  was  made.    Per  Bearosusy,  J. 

No  deed  or  other  writing  is  necessary  to  constitute  a  dedication. 

Nsr  is  lapse  of  time  an  essential  ingredient ;  but  the  dedication  may  be  established 
by  acts  on  the  part  of  the  owner  and  the  public,  unequivocal  in  their  chaiacter, 
though  occurring  on  a  single  day. 

Long  continued  and  uninterrupted  use  of  land  by  the  public,  however,  furnishes 
strong  evidence  of  a  dedication. 

Ejectment,  tried  at  the  Washington  circuit  in  October, 
1842,  before  Willard,  C.  Judge.  The  action  was  brought  to 
recover  a  small  strip  of  land  situated  in  the  village  of  Sandy 
Hill,  being  the  north  part  of  what  is  known  as  "  the  old  burying 
ground."  The  plaintiff  proved  a  paper  title  to  the  land  in  dis- 
pute, derived  under  a  patent  granted  to  James  Bradshaw  and 
others  on  the  18th  o^  Mi  y,  1762 ;  the  old  burying  ground  be- 
ing in  lot  No.  93,  a  part  of  the  patent.  All  the  lands  in  the 
patent  were  divided  among  the  patentees  in  1762,  with  the  ex- 
ception of  lot  No.  93,  which  continued  to  be  held  in  common. 

The  defendants  poved  that  in  1776,  several  soldiers  were 
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buried  at  the  place  now  called  the  old  burying  ground ;  that  in 
1776,  James  Bradshaw,  one  of  the  patentees,  together  with  other 
persons  residing  on  the  patent,  cleared  off  this  spot  for  the 
avowed  purpose  of  having  it  used  as  a  burying  ground  by  the 
inhabitants  of  the  town;  that  a  permanent  fence  was  built 
around  it  in  1793 ;  that  it  continued  to  be  used  as  a  public  bury- 
ing ground  until  1812 ;  that  a  new  burying  ground  then  be- 
came necessary,  the  old  one  having  been  previously  filled  with 
graves ;  that  in  1813  or  1814,  a  road  Was  laid  out  by  the  com- 
missioners of  highways  of  the  town,  commencing  at  the  Sandy 
Hill  bridge,  and  running  thence  east  over  the  lands  of  one  Petit, 
to  the  west  bounds  of  the  old  burying  ground ;  that  shortly 
afterwards,  the  trustees  of  the  village,  in  order  to  continue  the 
road  to  Main-street,  opened  a  way  across  the  north  part  of  the 
old  burying  ground,  being  the  land  in  dispute ;  that  the  way 
thus  opened  by  the  trustees  was  never  recorded  as  a  road,  nor 
were  any  damages  assessed  therefor ;  that  when  the  trustees 
opened  the  way,  some  of  the  bodies  buried  in  this  part  oi  the 
lot  were  removed  to  the  new  burying  ground,  but  others  were 
suffered  to  remain ;  that  the  Sandy  Hill  bridge  was  carried  off 
by  a  freshet  in  1835,  when  Petit  shut  up  so  much  of  the  road 
as  had  been  laid  out  by  the  commissioners,  and  the  way  open- 
ed by  the  trustees  was  not  afterwards  travelled  by  the  public; 
that  the  plaintiflF  became  the  owner  of  the  Petit  property  in  1841, 
and  occasionally  used  the  way  for  the  purpose  of  passing  to  and 
from  a  bam  on  the  Petit  lot ;  that  in  March  or  April,  1842,  he 
built  a  temporary  fence  across  the  way ;  and  that  in  May  follow- 
ing, the  defendants  took  possession  by  enclosing  and  claiming 
the  way  as  a  part  of  the  old  burying  ground. 

Darius  Sherrill  was  offered  as  a  witness  by  the  defendants,  and 
was  objected  to  as  incompetent  by  reason  of  interest  He  stated 
on  the  voir  dire  that  he  resided  in  the  village  of  Sandy  Hill, 
within  the  bounds  of  the  corporation,  and  had  done  so  for  many 
years.  The  circuit  judge  held  the  witness  competent,  and  the 
plaintiff  excepted.  The  witness  was  then  sworn  in  chief  and 
gave  material  testimony. 

In  the  course  of  the  trial  the  defendants  ofiered  to  prove  a 
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conversation  between  them  and  the  plaintiff,  a  short  time  prior 
to  the  1st  of  May,  1842,  in  which  the  plaintiff  said  he  did  not 
claim  to  be  the  owner  of  the  strip  of  land  in  question.  This 
evidence  was  objected  to  by  the  plaintiff  as  tending  to  overthrow 
a  paper  title  by  parol,  but  the  circuit  judge  decided  that  it  was 
admissible  "  for  the  purpose  of  characterizing  the  plaintiff's  pos- 
session, and  by  way  of  showing  a  recognition  on  his  part  of  the 
prior  dedication."  The  evidence  was  accordingly  received,  and 
the  plaintiff  excepted. 

When  the  evidence  \^as  closed,  the  plaintiff  contended  that 
"  he  was  entitled  to  recover,  1st.  On  the  strength  of  his  paper 
title ;  and  2d.  On  the  ground  that  if  the  land  in  question  was 
ever  dedicated  to  the  public  as  a  burying  yard,  the  right  of  the 
original  owners  revived  when  the  trustees  opened  a  road 
flirough  it,  or  ceased  to  use  it  for  the  purpose  to  which  it  was 
dedicated."  The  circuit  judge  decided,  however,  that  the  facts 
proved  showed  a  dedication  of  the  land  to  the  public,  and  that 
the  use  which  had  been  made  of  it  as  a  road  did  not  divest  the 
rights  acquired  under  the  dedication,  nor  give  the  plaintiff  a 
present  right  of  possession.  To  this  decision  the  plaintiff  ex- 
cepted ;  and  no  further  evidence  being  offered,  a  nonsuit  was 
ordered.  The  plaintiff  now  moved  for  a  new  trial  on  a  bill  of 
exceptions. 

/.  Anihon^  for  the  pladntiffl 

D.  Wright  4*  N.  BiU  Jun,y  for  the  defendants. 

By  the  C&urt^  Beardslet,  J.  Sherrill  was.  a  competent 
witness  for  the  defendants.  He  had  been  for  many  years  an 
inhabitant  of  the  village  of  Sandy  Hill,  residing  within  its  limits, 
and  was  therefore  a  member  of  the  village  corporation.  {Private 
Laws  of  1810,  p.  67,  ^  1.)  His  only  interest  in  the  event  of  this 
cause  was  as  a  corporator,  but  that  was  too  remote  and  contin- 
gent to  disqualify  him.  ( TJie  Village  of  Watertown  v.  CWcw, 
4  Paige,  610;  Owrcn  ^  HOffe  Notes  t9  PhXtl  Ev.  p.  139, 
1641.) 
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It  was  proper  to  allow  evidence  to  be  given  of  the  declaiatious 
made  by  the  plaintiff  to  the  trustees  shortly  before  the  contro- 
versy arose.  He  had  occasionally  used  the  land  in  question  in 
going  to  and  from  his  bam,  and  had  recently  placed  a  fence 
upon  it  His  disclaimer  of  ownership  gave  character  to  these 
possessory  acts,  and  was  admissible  with  that  view,  though  not 
for  the  purpose  of  affecting  his  paper  title.  The  declarations 
were  pertinent,  moreover,  in  aid  of  the  other  evidence  adduced 
to  establish  the  dedication  on  which  the  defendants  reUed. 

That  the  plaintiff  made  out  a  prima  facie  paper  title,  appears 
to  have  been  acquiesced  in  by  the  defendants,  for  they  proceed- 
ed to  their  defence  without  making  any  question  for  the  court, 
and  the  cause  was  disposed  of  on  the  ground  that  a  legal  bar  to 
the  action  had  been  proved. 

The  circuit  judge  sustained  the  defence  that  the  ^land  had 
been  dedicated  to  the  public  use,  and  therefore  the  plaintiff's 
paper  title  was  unavailable  in  his  favor.  It  is  now  objected 
that  the  fact  of  dedication  was  for  the  jury,  and  that  the  judge 
erred  in  assuming  it  to  be  established.  But  this  view  was  not 
presented  at  the  trial,  and  the  point  cannot  now  be  raised.  The 
judge  was  not  requested  to  submit  any  fact  to  the  jury.  Indeed, 
there  was  no  conflicting  testimony  for  them  to  pass  upon.  Both 
parties  seem  to  have  regarded  the  testimony  given  as  true,  in 
all  its  parts  and  particulars ;  the  only  question  being  as  to  its 
legal  effect.  The  counsel  for  the  plaintiff  claimed  to  recover, 
"first,  on  the  strength  of  his  paper  title;  and  second,  on  the 
ground  that  if  the  land  in  question  was  ever  dedicated  to  the 
pubUc  as  a  burying  yard,  the  right  of  the  original  owners  re- 
vived when  the  trustees  opened  a  road  through  it,  or  ceased  \o 
use  it  for  the  purpose  to  which  it  was  dedicated."  These  points 
were  specifically  stated  as  those  on  which  the  plaintiff  relied,  and 
they  virtually  concede,  it  will  be  seen,  the  truth  of  the  matters 
given  in  evidence  by  way  of  defence.  They  do  not  deny  the  lact 
of  dedication,  and  claim  that  the  plaintiff  had  good  title  at  all 
times ;  but  they  place  his  right  to  recover  on  the  principle 
that,  having  a  good  paper  title,  his  right  to  possess  and  enjoy 
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die  premises  at  his  own  pleasure,  arose  from  their  misuse  or  non- 
use  by  the  defendants.  On  the  other  hand,  it  was  claimed  for  the 
defendants  that  the  proof  which  had  been  given  constituted  an 
absolute  bar  to  the  action ;  and  of  this  opinion  was  the  judge. 
He  held  that  the  £su:ts  proved  showed  the  premises  were  dedi- 
cated to  the  public  as  and  for  a  burying  groimd,  and  that  the 
use  which  had  been  made  of  them  as  a  road  did  not  divest 
the  public  of  the  rights  acquired  by  the  dedication,  nor  invest 
the  plaintiff  with  a  present  right  of  possession :  and  thereupon 
the  plaintiff  was  nonsuited.  Exception  was  taken  to  this  decis- 
ion, and  the  question  is  as  to  its  correctness. 

The  action  is  ejectment,  and  in  order  to  entitle  the  plaintiff  to 
zecover,  he  must  have  a  right  to  immediate  possession.  What- 
ever takes  away  that  right,  constitutes  a  legal  defence.  {Cin- 
cinnati V. Lessee  of  WhUe, 6 Pet.  Rep. 431, 2,2R.S. 303,  § 3.) 

Land  may  be  dedicated  to  pious  and  charitable  purposes,  as 
well  as  for  public  ways,  commons  and  other  easements  in  the 
nature  of  wajrs,  so  as  to  conclude  the  owner  who  makes  the 
dedication.  This  is  the  general  doctrine.  {Pearsall  v.  Post^ 
20  Wend.  Ill ;  22  id.  425,  S.  C.  in  error.)  Public  highways 
and  sites  for  court  houses,  churches  and  other  public  buildings, 
are  familiar  instances  of  the  application  of  the  principle.  It  has 
been  applied  to  the  reservation  of  a  spring  of  water  for  public 
use;  (McConneU  v.  The  Town  of  Lexington,  12  Wheat. 
Rep.  582;  and  see  6  Pet.  438;  20  Wend.  120;  22  id.  452;) 
to  a  public  square  in  a  village ;  (  WeUertovm  v.  Cowen,  4  Paige^ 
510;)  and  to  a  public  burying  ground.  {Beatty  v.  Kurtz,  2 
Pet.  Rep.  566;  see  also  6  id.  430;  22  Wend.  454,  5,  473; 
States.  Trask,  6  Verm.  Rep.  355.) 

Dedication,  as  the  term  is  used  in  reference  to  this  subject,  is 
the  act  of  devoting  or  giving  property  for  some  proper  object, 
and  in  such  manner  as  to  conclude  the  owner.  The  law  which 
governs  such  ca^es  is  anomalous.  Under  it,  rights  are  parted 
with  and  acquired  in  modes  and  by  means  unusual  and  pecu- 
liar. Ordinarily,  some  conveyance  or  written  instrument  is  re- 
quired to  transmit  a  right  to  real  property :  but  the  law  applica- 
ble to  dedications  is  different.    A  dedication  may  be  made  with- 
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out  writing' ;  by  act  in  pais,  as  well  as  by  deed.  It  is  not  at 
all  necessary  that  the  owner  should  part  with  the  title  which 
he  has ;  for  dedication  has  respect  to  the  possession,  and  not 
the  permanent  estate.  Its  effect  is  not  to  deprive  a  party  of  title 
to  his  land,  but  to  estop  him,  while  the  dedication  continues  in 
force,  from  asserting  that  right  of  exclusive  possession  and  en- 
joyment which  the  owner  of  property  ordinarily  has.  {Cincin- 
nati  V.  Lessee  of  White,  6  Pet.  Rep.  431,  438.)  The  princi- 
ple upon  which  the  estoppel  rests  is,  that  it  would  be  dishonest, 
immoral  or  indecent,  and  in  some  instances  even  sacril^ous,  to 
reclaim  at  pleasure  property  which  has  been  solemnly  devoted 
to  the  use  of  the  public,  or  in  furtherance  of  some  charitable  or 
pious  object.  The  law  therefore  will  not  permit  any  one  thus 
to  break  his  own  plighted  faith;  to  disappoint  honest  expecta- 
tions tlius  excited,  and  upon  which  reliance  has  been  placed. 
The  principle  is  one  of  sound  morals,  and  of  most  obvious  equi- 
ty, and  is  in  the  strictest  sense  a  part  of  the  law  of  the  land.  It 
is  known  in  all  courts,  and  may  as  well  be  enforced  at  law  as 
in  equity. 

This  being  a  case  to  which  the  law  of  dedication  applies,  the 
use  for  which  the  dedication  was  made  must  determine  the  ex- 
tent of  the  right  parted  with  by  the  owner  of  the  land,  and  ac- 
quired by  the  public.  {Cincinnati  v.  Lessee  of  White,  6  Pet. 
Rep.  438.)  Where,  as  in  the  case  of  a  highway,  the  pub- 
lic acquire  but  a  mere  right  of  passage,  the  owner  who  makes 
the  dedication  retains  a  right  to  use  the  land  in  any  way  com- 
patible with  the  full  enjoyment  of  the  public  easement.  But 
the  case  is  widely  different  here.  The  land  in  question  was 
dedicated  as  a  grave  yard,  and  the  ashes  of  the  dead  should 
be  allowed  to  repose  in  undisturbed  solitude  and  quiet.  The 
grave  is  hallowed.  This  sentiment  is  deeply  seated  in  the 
human  heart,  and  is  all  but  universal.  It  exists  with  scarcely 
less  intensity  of  strength  in  the  breast  of  the  savage,  than  in 
that  of  civilized  man,  repelling  every  rude  approach  to  the  rest- 
ing place  of  the  dead,  and  forbidding  as  sacrilegious,  its  use  for 
any  of  the  secular  and  common  pm-poses  of  life.  A  just  deference 
to  this  sentiment,  and  a  proper  respect  for  the  feelings  of  those 
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whose  fneDds  have  been  buried  in  the  ground  now  in  contest, 
are  wholly  incompatible  with  the  right  to  exclusive  possession 
set  up  by  the  plaintiff. 

The  particular  piece  of  land  in  dispute  is  part  of  "  the  old 
burying  ground"  in  Sandy  Hill,  in  which  bodies  were  interred 
as  early  as  1775.  It  was  part  of  lot  No.  93,  in  a  tract  granted  in 
1762  to  twenty-three  persons  as  tenants  in  common;  which 
tract,  with  the  exception  of  lot  No.  93,  was  in  the  same  year 
divided  among  the  several  patentees.  Lot  No.  93  remained 
undivided,  and  in  1776,  one  of  the  patentees,  and  other  per- 
sons who  resided  on  the  tract,  cleared  off  the  wood  and  tim- 
ber from  the  piece  of  ground  since  known  as  the  old  bury- 
ing place,  for  the  avowed  purpose  of  using  it  as  a  burying 
ground  for  the  inhabitants  of  the  town.  As  early  as  1793 
it  was  enclosed  by  a  permanent  fence,  and  was  at  all  times 
used  as  a  public  grave  yard  until  1812,  when  it  was  filled  with 
graves,  and  a  new  cemetery  provided.  In  1793,  the  old  burying 
fijound  was  separated  from  the  Petit  lot,  now  owned  by  the 
plaintiff,  by  the  fence  built  at  that  time.  It  does  not  appear  by 
any  direct  evidence  that  either  of  the  original  patentees,  except 
Bradshaw,  ever  did  any  act  indicating  an  intention  to  dedicate 
this  grave  yard  to  the  public  use ;  nor,  on  the  contrary,  is  any 
dissent  shown.  Thus,  from  1776  to  1812,  a  period  of  thirty- 
six  years,  the  spot  was  used  as  a  permanent,  public  receptacle 
for  the  dead,  and  continued  to  be  so  used  until  completely  filled 
with  graves.  This  was  with  the  express  concurrence  of  one  of 
the  proprietors,  and  without  dissent  on  the  part  of  the  others.  In- 
deed, no  dissent  is  expressed  by  any  person,  so  far  as  is  shown  by 
the  testimony,  xmtil  1842,  a  period  of  sixty-six  years  since  Brad- 
shaw assisted  in  clearing  the  ground  for  a  public  place  of  burial. 
Bradshaw,  and  those  claiming  under  him,  are  concluded -by 
what  he  is  proved  to  have  done ;  and  this  long  continued  and 
uninterrupted  use  of  the  premises  by  the  public,  furnishes  at 
this  time  abundant  evidence  against  all  who  were  interested  as 
original  owners  with  Bradshaw.  No  certain  period  of  time  is 
required  to  prove  a  dedication  of  property  to  public  use.  It 
does  not  depend  upon  the  lapse  of  time,  but  upon  the  intention 
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and  the  acts  of  the  parties.  Twenty  years  adverse  holding  may 
bar  a  right  of  entry,  and  upon  it  a  grant  may  be  presumed. 
But  time,  although  cogent  evidence  of  a  dedication,  is  not  a  ne- 
cessary ingredient  in  it.  It  may  be  established  by  acts,  unequivo- 
cal in  their  character,  on  the  part  of  the  owner  and  the  public, 
although  occurring  on  a  single  day. 

The  public  right  to  retain  this  land  as  a  burial  place  was  per- 
fect in  1842,  unless  previously  forfeited  by  the  opening  of  a 
street  upon  it,  and  its  use  as  a  street  from  about  1815  to  1835. 
The  street  was  opened  by  the  defendants,  and  it  was  used  as 
such  by  their  authority,  as  far  as  they  could  confer  any.  But  the 
village  corporation  had  no  more  power  in  this  respect  than  any 
individual ;  and  this  use  of  the  ground,  whether  appropriate  to 
the  circumstances  and  the  occasion  or  not,  could  give  no  right  to 
the  plaintiff  as  against  the  public.  The  right  was  in  the  public 
at  that  time,  as  it  still  is,  and  the  bill  of  exceptions  shows  that 
the  defendants  do  not  claim  to  hold  the  land  in  their  own  right, 
but  simply  "as  a  part  of  the  old  burying  ground,"  and  there- 
fore for  the  use  of  the  public. 

When  the  street  was  opened,  a  part  of  the  dead,  and  a  part 
only,  had  been  exhumed  and  removed  to  the  new  burial  ground, 
and  the  residue  of  the  bodies  still  remain.  Before  the  suit  was 
instituted,  this  part  of  the  old  grave  yard  was  enclosed  and 
placed  in  its  former  condition,  the  whole  constituting,  as  it 
formerly  did,  but  one  burial  place.  We  think  the  judge  ruled 
correctly  that  the  plaintiff  had  no  right  to  the  possession ;  and 
the  nonsuit  was  therefore  proper. 

What  right,  if  any,  may  hereafter  arise  in  favor  of  those  who 
can  make  title  from  the  original  owners,  it  is  not  necessary  now 
to  inquire.  The  land  is  still  a  public  grave  yard,  enclosed, 
known,  and  recognized  as  such.  When  these  graves  shall  have 
worn  away ;  when  they  who  now  weep  over  them  shall  have 
found  kindred  resting  places  for  themselves;  when  nothing 
shall  remain  to  distinguish  this  spot  from  the  conunon  earth 
around,  and  it  shall  be  wholly  unknown  as  a  grave  yard ;  it 
may  be  that  some  one  who  can  establish  a  good  "  paper  title," 
will  have  a  right  to  its  possession ;  for  it  will  then  have  lost  its 
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identity  as  a  burial  ground,  and  with  that,  all  right  founded  on 
the  dedication  must  necessarily  become  extinct 

New  trial  denied. 


Rogers  vs.  Dill. 


Hie  power  of  the  court  of  chancery  to  order  the  sale  of  real  estate  belonging  to  an 
infant  is  deriyed  entirely  from  the  statute. 

A  sale  of  real  estate  devised  to  an  infant,  if  ordered  by  the  court  of  chancery  con- 
trary to  the  proyiaions  of  the  devise,  is  utterly  void,  and  passes  no  title  to  the 
purchaser. 

Ejectment,  tried  at  the  Cayuga  circuit  in  August,  1843, 
before  MosELEY,  0.  Judge.  The  action  was  brought  to  recover 
an  undivided  share  of  a  piece  of  land  which  the  plaintiff  claimed 
as  devisee  under  the  will  of  his  father,  Neri  Rogers.  The  will, 
after  devising  the  use  of  one-third  of  all  the  testator's  real  and 
personal  estate  to  his  wife,  during  her  natural  life,  in  lieu  of 
dower,  proceeded  as  follows :  "  I  give  and  bequeath  to  my  two 
sons,  Joshua  and  William  [the  plaintiff]  their  heirs  and  assigns 
forever,  three-eighths  of  all  my  estate,  real  and  personal,  sub- 
ject to  the  right  of  my  wife  as  within  mentioned.  I  give  and 
bequeath  to  my  four  daughters,  Margaret  Ann,  Susannah,  Lu- 
cinda  and  Charity,  their  heirs  and  assigns  forever,  the  remain- 
ing five-eighths  of  all  my  estate,  real  and  personal,  subject  as 
aforesaid  to  the  right  of  my  wife.  The  three-eighths  above 
given  to  my  two  sons  are  to  be  divided  equally  between  them, 
and  the  five^ighths  above  given  to  my  four  daughters  are  to  be 
divided  in  like  manner  between  them.  It  is  my  will  and  desire 
that  no  division  of  my  property  be  made  amongst  my  children 
until  my  son  William  shall  arrive  to  the  age  of  twenty-one 
years,  so  that  it  may  furnish  a  home  for  my  wife  and  children 
until  that  time,  where  all  of  them  shall  be  entitled  to  live.  And 
in  case  of  the  death  of  my  son  William  before  he  comes  to 
die  age  of  twenty-one  yeais,  then  it  is  my  will  that  a  division 
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of  the  property  shall  not  be  made  until  after  the  22d  of  April, 
1837,  on  which  day  he  will  be,  if  he  lives,  twenty-one  years  of 
age." 

The  defence  was,  that  in  February,  1833,  the  widow  of  Neri 
Rogers,  as  natural  guardian  of  the  plaintiff  and  three  of  the 
daughters,  all  of  whom  were  minors,  made  application  to  the  vice 
chancellor  of  the  seventh  circuit  for  an  order  authorizing  the 
sale  of  the  real  estate  owned  by  them,  including  the  land  in 
question,  with  a  view  to  their  support  and  maintenance ;  that 
an  order  of  sale  was  made,  under  which  a  deed  was  executed 
to  one  Phelps;  and  that  Phelps  afterwards  conveyed  to  the 
defendant. 

The  chancery  proceedings  were  regular  in  point  of  form,  but 
the  plaintiff  objected  that  the  sale  was  void  as  having  been 
made  contrary  to  the  will  of  Neri  Rogers,  and  that  the  pur- 
chaser acquired  no  title.  The  circuit  judge  sustained  the  ob- 
jection, and  directed  a  verdict  for  the  plaintiff  The  defendant 
excepted,  and  now  moved  for  a  new  trial  on  a  bill  of  excepiicms. 

W.  H.  Seward^  for  the  defendant 

W,  Hunt,  for  the  plaintiff 

By  the  Court,  Nelson,  Ch.  J.  The  court  of  chanceiy  has 
no  inherent  original  jurisdiction  to  direct  the  sale  of  the  real 
estate  of  an  infant.    {Taylor  v.  PhMUps,  2  Fe9.  23;  Rmsd 

V.  Russel,  I  MoUoy,  526;  In  the  matter  of a  minor,  id. 

628;  Macpherson  On  Inf,  311,  312.)  In  Taylor  v.  PhiUips, 
Lord  Ch.  Hardwicke  observed :  "  There  is  no  instance  of  this 
court's  binding  the  inheritance  of  an  infant  by  any  discfetioD- 
ary  act  of  the  court  As  to  personal  things,  as  in  the  composition 
of  debts,  it  has  been  done ;  but  never  as  to  the  inheritance ;  for 
that  would  be  taking  on  the  court  a  legislative  authority,  doing 
that  which  is  prc^rly  the  subject  of  a  private  bill."  And  in 
the  late  case  of  Mussel  v.  Russel,  Lord  Chancellor  Hart  said: 
"  I  hxvm  no  authority  to  bind  an  infant's  legsl  real  estale.  llurt 
daeided  long  ego  by  Lord  Havdwicke  ia  T\»ylor  v.  Phi^ 


NEW-YORK,  MAY,  1844.  417 

Rogen  V.  DflL 

lips.  The  chancellor  has  never  since  attempted  to  deal  with 
the  legal  inheritance  of  infants,  without  the  aid  of  an  act  of  par- 
liament" 

The  jurisdiction  of  chancery,  therefore,  in  cases  of  this  kind, 
rests  altogether  upon  the  statute.  Independently  of  an  authority 
derived  from  the  legislature,  that  court  has  no  right  to  entertain 
the  question  or  direct  a  sale. 

The  first  act  in  this  state  conferring  the  authority,  was  passed 
on  the  9th  of  April,  1814,  {Sess.  L.  of  1814,  p.  128,)  and  con- 
tained  no  qualification  except  that  the  chancellor  should  be  sat- 
isfied the  sale  was  "  necessary  and  proper  for  the  maintenance 
or  education"  of  the  infant.  The  next  act  was  passed  on  the 
24th  of  March,  1815.  (iSfe^^.  Z..  0/ 1815, ;?.  103.)  This  enlarged 
the  power  previously  conferred,  by  authorizing  a  sale  whenever 
it  should  satisfactorily  appear  to  the  chancellor  that  "  the  inter- 
est of  the  infant"  would  be  promoted  thereby ;  but  it  provided 
"  thcU  nothing  contained  in  the  act  should  authorize  the  sale 
or  disposition  of  any  lands  or  term  against  the  provisions  of 
any  last  will  or  conveyance.^    {Id.  §  3.) 

These  acts  were  embodied  in  the  revised  statutes,  and  the 
proviso  in  the  act  of  1815  made  applicable  to  the  whole  of  the 
authority  conferred :  so  that  a  sale  cannot  now  be  ordered  in 
any  case  contrary  to  the  will  or  conveyance  by  which  the  in- 
fant acquires  his  title.  (2  R.  S.  195,  §§  175,  6.)  Such  cases 
are  expressly  excepted  from  the  grant  of  power ;  and  the  vice 
chancellor  was  as  destitute  of  jurisdiction  in  the  present  in- 
stance, as  he  would  have  been  had  no  statute  ever  existed. 
His  order  authorizing  the  sale  was  therefore  utterly  void,  and 
no  title  passed  by  the  deed  given  under  it. 

That  the  testator  in  this  case  forbid  any  sale  or  disposition 
of  the  real  estate  until  the  year  1837,  the  period  when  the  plain- 
tiff became  of  age,  is  too  apparent  to  call  for  observation. 

For  these  reasons  I  think  the  verdict  is  right,  and  that  a  new 
trial  should  not  be  granted. 

New  trial  denied. 

Vol.  TL  63 
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Root  vs.  Woodruff. 

E wj  plaa  in  hu  muit  aniwer  the  whole  declaration  or  count  to  which  it  n  pleaded, 
though  the  charge  agauwt  the  defendant  he  aererable  in  ita  nature.  Per  BtonoH»J. 

Though  the  whole  be  not  answered,  and  the  plaintiff  demur,  the  actioD  will  not 
thereby  be  diaoontinued.    Per  Bronion,  J. 

A  plea  which  anawera  oolj  part  of  a  count  will  not  be  aided  by  another  pfea  going 
either  to  the  whde  or  to  the  residue.    Per  Bron son,  J. 

In  debt  on  bond,  or  in  covenant,  where  several  breaches  are  assigned,  the  defendant 
may  interpose  a  separate  plea  to  each  of  the  breaches ;  or  he  may  plead  to  one  or 
more  of  them,  and  demur  to  the  residue.    Per  Bromson,  J. 

The  case  of  Slocum  y.  Deapard^  (8  Wend,  615,)  commented  on  and  qoeetioned. 
Per  Brorson ,  J. 

Where  a  count  is  sevemble  in  ito  nature,  the  defendant  may,  in  the  same  plea,  pfS 
difoent  answers  to  diffarant  parts  of  the  count    Per  Bronson,  J. 

A  plea  of  justification  in  trespass  de  bonie  may  safely  fi^w  the  plaintiff's  aUega^ 
tiotts  respecting  the  munber  of  the  articles ;  for  though  this  be  ezaggemted,  the 
Joatifieation  will  nev^lrtheless  apply  to  the  articles  actually  taken.    Per  BaoznoH ,  /. 

in  assumpsit,  a  plea  that  the  defendant  has  paid  the  eeteral  mxrne  ef  money  sua- 
tUmed  in  the  declaration,  will  apply  to  the  demand  actually  proved  by  the  plain- 
tiff, whatever  be  its  amount.    Per  Bronson,  J. 

Though  a  count  in  slander  contain  some  words  which  are  actionable,  and  othen 
which  are  not,  the  defendant  cannot  plead  as  to  the  fonner,  and  demur  as  to  the 
fesidue,  but  must  either  plead  or  demur  to  the  whole  count    Per  Brokson,  X 

There  aie  lisw  eases  where  the  defendant  is  allowed  to  {dead  to  one  part  of  a  oouii» 
and  demur  to  another  part    Per  Bronson,  J. 

Whether  this  rule  applies  to  a  count  in  replevin  which  is  defective  in  part  for  not 
sufficiently  describing  some  of  the  articles  mentioned  in  it,9«ere. 

A  declaration  in  rqdovin  must  describe  the  property  claimed  with  reaaonabls  certain- 
ty ;  though  the  strictness  which  formerly  prevailed  on  this  subject  haa  been  greatp 
ly  relaied.    Per  Bronson,  J. 

Where  the  declaration  is  for  various  articles,  it  is  not  necessary  to  state  the  sepanta 
value  of  each,  but  only  the  value  of  the  whole. 

If  the  declaration  be  in  the  detimtit,  no  statement  of  value  whatever  is  neeestaiy 

Where  the  defendant  demuned  to  part  of  a  count  in  replevin,  insisting  thftt  eortain 
articlea  mentioned  in  it  were  not  described  with  sufficient  certainty,  and  some  of 
the  artidee  were  well  described,  but  others  not ;  held,  that  the  plaintiff  was  en. 
tided  to  judgment,  inamuch  as  the  demurrer  covered  too  much  giomid. 

RfiPLEViN,  for  that  the  defendant,  on  <fcc.,  at  &c.,  received 
seven  stoves,  viz.  2  Catskill  stoves,  2  dumb  stoves,  1  Nott 
stove,  and  2  salamander  stoves^  with  the  pipes  belonging  to 


NEW-TOBE,  MAY,  1844.  419 

Root  ».  Woodroff. 

each  of  said  seven  stoves  respectively  ;  19  feather  beds,  and 
the  bedding  to  each  bed  respectively,  viz.  12  comforters,  16  pair 
of  sheets,  38  pillows  and  pillow  c<ises,  11  bolsters,  2  rose  blan- 
kets, 2  quilts,  19  bedsteads,  145^  yards  of  carpeting,  9  looking 
glasses,  14  yards  of  oil  cloth,  13  tables,  2  mattrasses,  48  chairs, 
me  lot  of  carpeting,  11  wash  bowls,  11  pitchers,  &c.  [men- 
tioning a  number  of  additional  articles  of  household  furniture,] 
of  great  value,  to  wit,  of  the  value  of  one  thousand  dol- 
lars, from  one  Phineas  Cone,  to  be  delivered  to  the  plaintiff 
when  afterwards  requested ;  all  which  said  goods  and  chattels 
are  the  same  and  all  the  goods  and  chattels  which  were  receiv- 
ed by  the  defendant  from  said  Cone,  to  wit,  at  the  time  afore- 
said, and  which  at  the  said  time  were  in,  and  were  the  furniture 
of  a  certain  public  house  then  kept  by  the  defendant  in  Market- 
street  in  the  city  and  county  of  Albany,  formerly  known  by  the 
name  of  the  Fort  Orange  Hotel,  and  also  by  that  of  Cone's  Hotel. 
And  the  defendant,  though  often  requested,  has  not  delivered  the 
property  to  the  plaintiff,  but  detains  the  same  &^. 

To  so  much  of  the  count  as  relates  to  the  articles  men- 
tioned above  in  italics,  the  defendant  demurred,  on  the  ground 
ttat  those  articles  were  not  sufficiently  described,  and  because 
the  value  was  not  affixed  to  each  article.  As  to  the  residue  of 
ftie  count,  he  pleaded,  first,  non  detinet ;  and  second,  property  in 
himself.  The  plaintiff  joined  in  demurrer,  and  then  demurred 
to  each  of  the  two  pleas,  on  the  ground  that  neither  of  them 
answered  the  whole  declaration  or  count;  and  the  defendant 
joined  in  demurrer. 

/.  Percy,  for  the  defendant 

A.  Taber,  for  the  plaintiff. 

By  the  Court,  Bronson,  J.  Every  plea  in  bar  must  contain 
a  good  answer  to  all  that  it  professes  to  answer,  or  it  will  be 
bad.  But  as  I  understand  the  rule  in  England,  the  plea  need 
not  go  to  the  whole  count,  if  there  be  other  pleas  which  cover 
the  jesidue.    Thus,  in  trespassfor  breaking  the  plabitiff's  close, 
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and  seizing  and  carrying  away  his  goods,  the  defendant,  after 
pleading  not  guilty  as  to  the  whole,  may,  by  another  plea, 
justify  the  entry  into  the  close,  without  saying  any  thing  about 
the  goods ;  or  he  may  justify  as  to  the  taking  of  the  goods,  with- 
out mentioning  the  entry  into  the  close.  And  without  pleading 
any  one  plea  going  to  the  whole  count,  the  defendant  may  by 
one  plea  justify  the  breaking  of  the  close,  and  by  another  the 
seizing  of  the  goods.  It  is  enough  that  each  plea  is  good  as  far 
as  it  goes,  and  that  all  of  the  pleas  taken  together  cover  the 
whole  count.  I  shall  not  go  over  the  cases ;  but  will  refer  to 
one  by  way  of  illustration.  In  Clarkson  v.  Lawson,  (6  Bing. 
587,)  the  action  was  for  a  libel,  and  there  was  first  a  plea  to  the 
whole  declaration,  and  then  a  plea  of  justification  as  to  a  part 
only  of  the  libel.  The  court  held,  that  as  the  whole  declaration 
was  answered,  and  as  the  charge  complained  of  was  severable 
in  its  nature,  the  plea  to  a  part  only  of  the  libel  was  good.  But 
where  a  part  of  the  declaration  remains  wholly  unanswered, 
the  plaintiflF  must  take  judgment  by  nil  dicit  as  to  that  part ; 
and  if  he  demurs,  or  answers  over,  the  whole  action  will  be  dis- 
continued. We  have  departed  from  these  rules  in  two  particu- 
lars. 1.  Every  plea  in  bar  must  not  only  contain  a  good  an- 
swer so  far  as  it  professes  to  go,  but  it  must  answer  the  whole 
declaration  or  count  to  which  it  is  pleaded.  2.  K  the  whole  be 
not  answered,  the  plaintiff  may  demur ;  and  the  action  will  not 
be  thereby  discontinued,  but  the  plaintiff  will  be  entitled  to  judg- 
ment. This  doctrine  has  been  recognized  in  actions  for  libel ; 
{Sterling  v.  Sherwood,  20  Johns,  204 ;  Riggs  v.  Dennision,  3 
Johns.  Cos,  198,  205 ;)  in  trespass  de  bonis  ;  {Hicox  v.  Coates, 
2  Wend,  419 ;)  trespass,  assault  and  battery;  {Lodet  v.  Phdps, 
13  id,  46 ;)  trespass,  quare  clausum  ;  ( Underwood  v.  Campbell, 
13  id.  78 ;)  covenant ;  {Slocum  v.  Despard,  8  id.  615 ;)  as- 
sumpsit ;  {Etheridge  v.  Osborn,  12  id,  399 ;  Herkimer  Com- 
pany  v.  Small,  21  id.  277 ;)(«)  and  in  debt ;  ( Wilmarth  v. 
Babcock,  2  Hill  194.)    The  same  rule  has  been  applied  in  ac- 


(a)  See  PeUibone  y.  Stevem,  (ante,  p.  358 ;)  and  Bi>yd  r,  W€ek^,  (5  HiU,  393.) 
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tions  for  verbal  slander,  though  I  do  not  see  that  any  case  of 
that  kind  has  been  reported.  The  rule  was  misapplied  in  Slo- 
cum  V.  Despard,  (8  Wend.  615,)  where  the  defendant  pleaded 
to  one  of  several  breaches  in  an  action  of  covenant,  and  the  plea 
was  said  to  be  bad  because  it  did  not  answer  the  whole  count 
I  take  it  to  be  entirely  clear,  that  in  debt  on  bond,  or  in  covenant, 
where  several  breaches  are  assigned,  the  defendant  may  plead  a 
separate  plea  to  each  of  the  breaches ;  and  if  the  plea  answers 
the  breach,  it  will  be  good,  although  it  does  not  answer  the 
whole  count.  Or  he  may  plead  to  one  breach,  and  demur  to 
another.(J)  But  in  other  cases,  the  rule  with  us  is  settled,  that 
eyery  plea  must  contain  an  answer  to  the  whole  declaration  or 
count  to  which  it  is  pleaded :  and  that  the  defect  will  not  be 
aided  by  another  plea  going  either  to  the  whole,  or  to  the  resi- 
due of  the  action  or  count. 

*  But  it  has  never  been  held  that  a  plea  answering  the  whole 
count  will  be  bad  because  it  gives  a  diflferent  answer  to  different 
parts  of  the  count ;  and  there  can  be  no  good  reason  why 
such  a  plea  should  not  be  allowed  in  cases  where  the  count 
contains  charges  which  are  in  their  nature  severable.  Take 
the  case  already  put,  of  trespass  for  breaking  the  plaintiff's  close, 
and  carrying  away  his  goods.  The  defendant  may,  by  the 
same  plea,  give  one  answer  to  the  breaking  of  the  close,  as  a 
license,  or  liberum  tenementum;  and  another  answer  to  the 
taking  of  the  goods,  as  not  guilty,  a  release  or  the  like.  Or,  he 
may  in  the  same  plea  deny  the  breaking  of  the  close,  and  justify 
the  taking  of  the  goods.  Many  other  cases  might  be  mention- 
ed ;  but  this  will  be  sufficient  for  an  illustration  of  the  principle. 
To  say  that  the  defendant  may  not  plead  in  this  way,  would  be 
to  put  it  in  the  power  of  the  plaintiff  to  cut  off  the  right  to  plead 
specially,  although  there  may  be  a  good  defence.  For  example, 
where  there  has  been  an  assault  which  can  be  justified,  the 
jAaintiff  has  but  to  add  the  groundless  charge  of  false  imprison- 
ment'; and  the  right  to  plead  is  gone.    So  in  slander,  the  de- 


(h)  See  PettibonB  v.  Stnmis,  (aniet  p. 
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fendant  may  be  able  to  justify  words  imputing  larce&y ;  but  if 
the  plaintiff  will  add  in  the  comit  words  imputing  robbery  or 
murder,  which  were  never  spoken,  the  defendant  cannot  plead 
his  justification.  Such  cannot  be  the  rule.  The  defendant 
may  deny  that  which  is  false,  and  justify  as  to  the  residue 
This  was  admitted  in  Underwood  v.  Campbell^  (13  Wend.  78.) 
It  is  evident,  therefore,  that  we  have  only  changed  the  form, 
without  gaining  any  thing  of  value,  by  departing  from  the  old 
rule.  In  England,  if  there  be  several  pleas  answering  di£Eerent 
portions  of  the  same  count,  it  is  enough  that  each  plea  is  perfect 
in  itself,  and  that  all  the  pleas  taken  together  contain  a  full  an- 
swer to  the  count.  With  us,  the  answer  to  the  whole  count 
must  be  contained  in  one  plea.  But  as  the  plea  may  give  dif- 
ferent answers  to  different  parts  of  the  count,  it  is  in  fact  noth- 
ing more  than  several  pleas  moulded  into  one.  It  was  admitted 
in  Etheridge  v.  Osborn,  (12  Wend.  399,)  that  the  difference 
between  the  two  rules  was  rather  a  matter  of  form  than  of  sub- 
stance ;  and  but  for  the  case  of  /Sterling'  v.  Sherwood,  (20  Jekns. 
204,)  the  learned  judge  who  delivered  the  opinion  of  the  court 
would  evidently  have  gone  back  to  the  old  rule. 

Pleaders  sometimes  involve  themselves  in  difficulty  wheie 
there  is  no  occasion  for  it.  It  was  so  in  Hicox  v.  Coates^  (2 
Wend.  419,)  where  in  trespass  for  taking  one  hundred  sides  of 
leather,  the  defendant  justified  as  to  twelve  only;  and  the  plea 
was  held  bad  because  it  did  not  answer  the  whole  count  Now 
although  there  may  have  been  only  twelve  sides  of  leather  in 
controversy,  the  plea  should  have  followed  the  declaration,  and 
answered  as  to  the  whole  number.  As  there  was  a  plea  of  not 
guilty,  the  plaintiff  could  not  recover  without  proving  the  tak- 
ing ;  and  when  it  turned  out  on  the  trial  that  only  twelve  sides 
were  in  dispute,  the  justification  would  not  fail  fer  that  cwise^ 
any  more  than  the  plaintiff  would  fail  because  the  dedaratioD 
exaggerated  the  quantity.  There  are  very  few  cases  where  in 
relation  to  number,  value,  or  quantity,  the  justification  may  not 
safely  follow  the  declaration.  Thus,  in  assumpsit,  if  the  plain- 
tiff demands  several  sums  of  a  thousand  dollars  each,  when  in 
point  of  fact  the  whole  debt  was  never  but  one  hundred  dollars, 
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and  that  has  been  paid ;  the  defendant  should  not  stato  the 
special  matter,  but  should  plead  that  he  paid  the  said  several 
stDDS  of  money  mentioned  in  the  declaration.  There  will  then 
be  no  difficulty  about  the  form  of  the  plea ;  and  on  the  trial 
when  the  plaintiff  has  proved  the  debt  of  one  hundred  dollars^ 
proof  of  the  payment  of  that  sum  will  support  the  plea  and  give 
the  verdict  to  the  defendant.(c)  But  where  the  defence  in  such 
a  case  is  a  tender,  the  defendant  must  plead  nan  ctssumpsit  as 
to  air  but  the  hundred  dollars,  and  as  to  that  sum,  the  tender. 

Although  the  plea  may  give  different  answers  to  different 
parts  of  a  count  'w^ich  is  in  its  nature  severable,  there  are  few 
eases  where  the  defendant  should  be  allowed  to  plead  to  one 
part  of  a  count  and  demur  to  another  part  He  may  do  so 
vrhexe  there  are  several  breaches  in  covenant,  or  in  debt  on  bond 
setting  out  the  condition.  But  in  actions  for  verbal  slander, 
where  the  count  contains  some  words  which  are,  and  others 
wiiich  are  not  actionable,  the  defendant  cannot  separate  the 
words,  and  plead  as  to  a  part,  and  demur  as  to  the  residue. 
The  remedy  is  by  objection  on  the  trial  to  the  proof  of  those 
words  which  are  not  actionable ;  or  if  such  words  are  proved, 
by  asking  the  judge  to  instruct  the  jury  not  to  give  damages 
on  that  account  And  in  other  cases  where  a  part  of  the  count 
is  defective,  if  the  defendant  can  be  sufficiently  protected  by 
raising  the  question  on  the  trial,  he  should  not  be  allowed  to 
plead  to  the  good  and  demur  to  the  bad  portions  of  the  count.((f ) 

It  is  unnecessary  to  decide  whether,  under  any  circumstances, 
the  defendant  in  replevin  should  be  allowed  to  plead  as  to  a 
part  of  the  property  which  is  the  subject  of  the  suit,  and  to  de- 
mur as  to  the  residue ;  £>r  we  think  that  some  of  the  property 
mentioned  in  the  demurrer  is  sufficiently  described  in  the  de- 
claration. The  strictness  which  formerly  prevailed  on  that  sub- 
ject has  been  greatly  relaxed.    (2  Saund.  74,  note  1.)     In 


(c)  See  Boyd  t.  WeeJu,  (5  JKUy  393  ;)  and  The  New-York  and  Dry  Dock  Com- 
fony  T.  M'lnto^  (id,  290.). 

(d)Bee  PetHbmie  t.  Stevem,  (anU,  p.  258;)  and  Lehnd  v.  Tnuey,  (id,  398, 
336,)  per  Nilmut,  Ch.  J. 
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Bern  v.  Mattaire,  {Cos.  K.  B,  Temp.  Hardw.  119,  2  Stra. 
1016,  S,  C)  "  fourteen  skimmers  and  ladles,"  without  saying 
how  many  of  each,  was  held  certain  enough  after  verdict  In 
Pope  V.  Tillman^  (7  Taimt.  642,)  the  judgment  was  arrested ; 
but  the  declaration  contained  no  description  whatever  of  the 
property.  It  was  for  taking  "  divers  goods  and  chattels,"  with- 
out mentioning  any  kind  in  particular .(c)  From  the  nature  of 
the  case,  there  are  many  things  of  which  there  can  be  no  descrip- 
tion beyond  the  name,  number  or  quantity,  which  will  'be  of 
much  use  to  the  sheriff"  either  in  making  replevin  or  in  exe- 
cuting the  writ  de  retomo  hahendo.  He  must  necessarily  have 
the  aid  of  the  plaintiff*  in  the  one  case,  and  of  the  defendant  iu 
the  other,  in  executing  the  process.  Now  although  some  of  the 
articles  to  which  the  demurrer  goes  were  not  sufficiently  de- 
scribed, yet  there  are  others  where  the  plaintiff  has  done  all 
that  could  be  useful  in  the  way  of  identifying  the  goods.  In 
addition  to  name  and  quantity,  the  declaration  states  that  they 
were  the  same  and  all  the  goods  and  chattels  which  the  defend- 
ant received  at  a  particular  time,  and  which  were  then  in,  and 
constituted  the  furniture  of  a  particular  house.  This  was  enough 
as  to  some  at  least  of  the  articles  to  which  the  objection  goes ; 
and  as  the  demurrer  covers  too  much  ground,  it  must  fail  alto- 
gether. (/)  s 

It  was  not  necefesary  to  state  the  value  of  each  separate  arti- 
cle of  property.  It  is  enough  that  the  value  of  the  whole  is 
given.  And  that,  perhaps,  is  more  than  was  necessary.  (1 
Saund,  320,  note  1 ;  Com,  Dig.  Pleader,  (3  K.  10 ;)  2  Ch.  PI. 
412,  note  (t.) )  The  property  has  been  delivered  to  the  plaintiff 
by  virtue  of  the  writ.  The  declaration  is  not  in  the  deiinet, 
but  in  the  detinuit ;  and  in  such  a  case  it  is  said  not  to  be  ne- 
cessary to  state  the  price  or  value.  The  fact  that  under  our 
statute  the  jury  are  to  assess  the  value  of  the  property  cannot 
affect  the  rule  of  pleading.  The  jury  must  be  guided  by  proof 
of  value,  and  not  by  what  the  plaintiff*  may  say  on  that  subject 
in  the  declaration. 

(e)  See  De  Witt  y.  Morris,  (13  Wend.  496.) 
(/)  See  Lelmd  t.  Toumy,  {mU,^  338, 336.) 
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As  the  defendants  demurrer  falls,  his  two  pleas  must  fall  with 
it,  on  the  principle  already  mentioned.  Neither  of  the  pleas 
answers  the  whole  declaration,  which  contains  but  a  single 
count    The  plaintiff  must  prevail  upon  all  the  demurrei^. 

Judgment  for  the  plaintiff. 


SiLSBURY  6c  Calkins  vs.  McCoon  &  Sherman. 

If  ooe  wioDgiiiUy  take  another's  grain  and  manufacture  it  into  whisky,  the 
property  is  thereby  changed,  and  the  whisky  belongs  to  the  manufacturer. 

Trover  for  a  quantity  of  whisky,  tried  at  the  Montgomery 
circuit  in  May,  1843,  before  Willard,  C.  Judge.  The  facts 
proved  by  the  plaintiffs  to  establish  their  title  to  the  whisky 
were  as  follows :  On  the  18th  of  February,  1842,  the  sheriff  of 
Montgomery  levied  on  five  hundred  bushels  of  grain  by  virtue 
of  afi.  fa.  against  one  Wood  in  favor  of  Eldert  Tymason.  The 
grain  was  in  Wood's  distillery  at  the  time,  having  been  pur- 
chased by  him  with  a  view  of  manufacturing  it  into  whisky, 
and  the  sheriff  did  not  remove  it.  .  Shortly  after  the  levy, 
the  plaintiffs,  who  it  seems  succeeded  Wood  in  the  posses- 
sion of  tlie  distillery,  converted  the  grain  intc^ whisky.  When 
the  sheriff  went  to  the  distillery  for  the  purpose  of  selling, 
he  was  informed  by  Silsbury,  one  of  the  plaintifls,  that  they 
had  converted  the  grain  into  whisky,  and  were  willing  to  pay 
for  it ;  but  no  terms  were  then  agreed  upon.  On  the  10th  of 
March,  1843,  the  plaintifls  gave  their  note  to  the  sheriff  for  the 
grain,  allowing  him  fifty  cents  per  bushel ;  and  Tymason.  after- 
wards accepted  the  note  as  so  much  paid  upon  the  Ji,  fa.  The 
whisky  in  question  was  a  part  of  that  which  the  plaintiffs  had 
manufactured  from  the  grain  levied  on  by  the  sheriff. 

The  defence  was  as  follows :  On  the  25th  of  February,  1843, 
after  the  whisky  in  question  had  been  manufactured  by  the 
plamtiffs,  it  was  seized  by  one  of  the  deputies  of  the  sheriff  of 
Montgomery,  by  virtue  of  a^.  fa.  issued  against  Wood,  in  fevor 
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of  the  defendants.  The  deputy  sold  the  vhiaky  on  the  23d  of 
Much  following,  and  it  was  bid  in  by  the  d^eodants.  It  ap- 
peared that  the  sheriff  was  informed  of  the  levy  made  under  the 
defendants'  Ji  /«.,  before  he  settled  with  the  plainti£&  for  the 
grain. 

The  defendants  moved  for  a  nonsuit,  insisting  that  the  plain- 
tiff acquired  no  title  to  the  whisky  by  their  compromise  with 
the  sheriff.  The  circuit  judge  ordered  a  nonsuit,  and  the  plain- 
tiffs now  moved  for  a  new  trial  on  a  bill  of  exceptions. 

S.  Wilkeson  Jun.,  for  the  plaintiffs,  cited  2  BL  Comm.  404 ; 
1  Browne's  Civ,  ^  Adm.  Law,  240 ;  Damat,  B.  3,  tit.  7,  §  2, 
pL  15 ;  Brown  v.  Sax,  (7  Cowen,  95,  97.) 

N,  Hill  Jan.,  for  the  defendants,  cited  2  R.  S.  366,  7,  hS  21, 
23;  id.  369,  «  36,  41 ;  Reed  v.  Pruyn,  (7  Johns.  Rep.  426;) 
Sherman  v.  Boyce,  (15  id.  443 ;)  Cunvmings  v.  Force,  (3  ISUf 
282 ;)  Betts  v.  Lee,  (5  Johns.  Rep.  348 ;)  Curtis  v.  Groat,  (6 
id.  168;)  Chandler  v.  Edson,  (9  id.  362;)  Babcock  v.  GO, 
(10  id.  287;)  Baker  v.  W7icrfcr,  (8  Wend.  506.) 

£y  €A6  Courty  Nelson,  Ch.  J.  Even  conceding  that  the 
settlement  with  llie  sheriff  for  the  taking  and  conversion  of 
tile  grain  was  inoperative,  (wiiich  I  should  not  be  willing  to 
admit,  if  made  jp  good  faith,)  still,  a  decisive  answer  to  the 
defence  is,  that  the  identity  of  the  grain  was  destroyed  by 
the  act  of  manoiacturing  it  into  whisky,  and  the  property 
in  'llie  new  article  vested  in  the  plaintifib.  The  doctrine  on 
this  subject  is  stated  by  Blackstone.  as  follows :  ''By  the  Ro- 
man law,  if  any  given  corporeal  substance  received  after- 
wnids  an  accession  by  natural  or  by  artificial  means,  as  by  the 
growth  of  v^tables,  the  prognancy  of  animals,  the  ^nbioider- 
ing  of  cloth,  or  the  conversion  of  wood  or  metal  into  vessels 
and  utensils,  the  original  owner  of  the  thing  was  entitled  by  his 
right  of  possession  to  the  property  of  it  imder  such  its  state  of 
improvement.  Bat  if  the  thing  itsdf,  by  such  operation,  was 
dianged  into  a  diftieDt  species,  as  by  making  wine,  oil  or  bread, 
oat  of  another's  fpspeB^  oiives  or  wheat,  it  bel<»(ged  to  die  new 
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operator;  who  was  only  to  make  a  satisfitction  to  the  former 
proprietor  for  the  materials  which  he  had  so  converted  And 
these  doctrines  are  implicitly  copied  and  adopted  by  our  Kacton, 
and  have  since  been  confirmed  by  many  resolutions  of  the 
courts."  (2  BL  Comm.  404 ;  and  see  Bro.  Ab.  tit  Property^ 
23 ;  Moore.  20 ;  Poph,  38 ;  Vin.  Ab.  tit.  Trespass,  {H.  a.  3,)  pL 
8;  id.  tit.  Property  (E,)  pi.  5 ;  Betts  v.  Lee,  5  Johns.  Rep.  348  \ 
2  Kenfs  Comm.  364.)  The  same  doctrine  was  laid  down  in 
Brovm  v.  Sax,  (7  Cowen,  95.)  The  court  there  said  ^  "  The 
rule,  in  case  of  a  wrongful  taking  is,  that  the  taker  cannot,  by 
any  act  of  his  own,  acquire  title,  unless  he  either  destroy  the  iden- 
tity of  the  thing ;  as  by  changing  money  into  a  cup,  or  grain  into 
malt ;  or  annexing  it  to  and  making  it  a  part  of  some  other 
thing,  which  is  the  principal ;  or  changing  its  nature  firom  per- 
sonal to  real  property ;  as  where  it  is  worked  into  a  dwelling 
house." 

In  the  present  case,  the  nature  and  species  of  the  commodity 
was  entirely  changed  andlts  identity  destroyed ;  as  eBectually, 
it  seems  to  me,  as  by  '<  making  wine,  oil  or  bread,  out  of  an- 
other's grapes,  olives  or  wheat."  I  think  the  circuit  judge 
erred  in  nonsuiting  the  plaintiffs,  and  that  they  are  entitled  to  a 
newtriaL 

New  trial  granted.(a) 

(a)  According  to  the  Institutes,  if  the  new  product  can  be  reduced  to  its  Ibnner 
nide  materials,  the  title  remains  in  the  owner  of  the  materials ;  but  otherwise, 
if  the  product  cannot  be  thus  reduced.  An  example  of  the  former  is,  where  &eiip 
is  made  out  of  another's  gold ;  and  of  the  latter,  where  wine  is  made  out  of  another's 
grapeM.  {Inri.  lib.  2,  tit.  1,  §  25;  Cooper*8  Just.  75;  Woo^s  Inst.  Civ.  Law, 
92.)  The  principle  upon  which  this  doctrine  rests  has  been  the  subject  of  muefa 
discussion  among  commentators,  some  of  whom  have  not  hesitated  to  pronoance  it 
too  subtle  fin*  practical  use ;  while  others  have  admitted  it,  with  certain  qualifica- 
tioos.  (1  BeWa  Comm.  276,  note  (1).)  The  rule  as  hud  down  bj  Valin  and  Bas^ 
nage,  requires  the  thing  to  be  restored,  if  there  be  clear  evidence  of  identity,  what-^ 
erer  change  the  fonn  of  it  may  have  undergone  ;  and  they  instance  the  cases  of 
hroum  sugar  conrerted  into  white^  skins  into  leather,  and  com  into  flow.  {Id. ; 
and  see  2  Kenfs  Comm.  364,  note  (6).) 

Hiese  disputes  among  civilians  have  usually  related  to  iht  general  doctriiM 
of  title  by  accession  and  the  foundation  upon  which  it  rests,  irrespective  of  Atf 
question  whether  the  party  who  made  the  accession  did  so  innoeentfy,  or  with 
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knowU^e  that  he  was  violating  another^s  rights.  In  the  latter  case,  accordinf  to 
the  Roman  law,  he  acquired  no  title,  however  great  the  change  wrought  in  the 
original  materials.  {Dig'-  lib.  X.  tit.  4,  leg.  12,  §  3.)  "  Hence,"  says  Puffen- 
dorf,  "  if  a  man,  out  of  wilful  and  designed  fraAd,.  puts  a  new  shape  on  my 
matter,  that  he  may  by  this  means  rob  me  of  it,  he  neither  gains  any  right 
over  the  matter  by  this  act,  nor  can  demand  of  me  a  reward  for  his  labor,  any  more 
than  a  thief  who  digs  through  my  walls  can  desire  to  be  paid  for  his  great  trouUe 
in  making  a  new  door  into  my  house ;  or  than  one  can  desire  a  fee,  who  breaks  an 
imposthume,  otherwise  incurable,  with  a  blow  that  he  designed  for  my  death ;  or 
than  Autolyqus  could  have  asked  a  price  for  painting  the  horses  which  he  first  stole. 
And  all  this  doth  not  proceed  from  any  positive  constitutions,  but  from  the  very 
dictate  and  appointment  of  natural  reason,  though  nature  doth  not  determine  any 
particular  penalty  in  the  case.  For  to  have  exercised  such  a  villany  gratis^  is  not 
properly  a  punishment :  And,  on  the  other  hand,  *tis  most  just  and  reasonable  that 
I  should  not  be  obliged  to  pay  a  man  wages  for  endeavoring  to  do  me  a  mischief.'* 
{Puff.  B.  4,  ch.  7,  ^  10  ;  and  see  Grotius  On  War  and  Peace,  B.  2,  ch.  8,  §  20, 
note  1.)  In  Wood's  Institutes,  the  doctrine  on  this  subject  is  stated  thus:  "He 
that  made  the  new  species  shall  be  master  of  the  whole,  if  it  cannot  be  reduced  to 
its  first  state  and  condition ;  as  when  one  shall  press  wine  from  your  grapes,  or  build 
a  ship  fiora  your  timber,  you  cannot  claim  the  wine  or  the  ship  &c.  But  this 
determination  only  takes  place  in  favor  of  the  workman,  where  the  work  was  de- 
sigrudfor  his  own  use,  and  where  he  erroneously  and  by  mistake  thought  the  mat- 
ter was  his  own.  For  if  it  was  intended  for  the  use  of  any  other,  it  is  his  upon  the 
same  terms  for  whose  use  it  was  working :  and  if  it  is  known  that  the  grapes  and 
timber  are  another's,  and  yet  thereof  he  proceeds  to  make  his  wine  or  ship,  he  shaU 
lose  his  labor  and  workmanship  :  the  whole  shall  accrue  to  the  owner,  and  an  ac- 
tion may  be  maintained  against  him."  iWood^s  Inst.  Cro,  Law,  92;  see  also 
1  BeWs  Comm.  277,  and  note  (2).) 

Whether  the  English  courts  have  ever  expressly  repudiated  the  above  distinction 
between  cases  of  innocent  and  fraudulent  accession,  does  not  appear.  Blackstooe 
states  the  general  doctrine,  and  acknowledges  that  it  was  borrowed  from  the 
Roman  law,  but  throws  no  light  upon  this  particular  question.  (2  BL  CotKOL 
404,  5.)  The  case  in  the  Year  Books,  (5  Hen.  l,fol.  15,)  quoted  by  Viner,  Brooke, 
&C.,  was  trespass  for  taking  boots  and  shoes.  The  defendant  pleaded  that  he  was 
possessed  of  a  certain  quantity  of  leather,  which  he  bailed  to  one  J.  S.,  who  gave 
it  to  the  plaintiff,  and  that  he  made  thereof  boots  and  shoes,  which  the  defend- 
ant retook,  as  he  lawfully  might  The  plaintiff  contended  that  the  plea  was  bad, 
because,  by  making  the  leather  into  boots  and  shoes,  the  property  was  changed. 
But  the  court  held  otherwise ;  and  rendered  judgment  for  the  defendant  There 
is  nothing  in  the  decision  itself,  therefore,  whatever  may  be  thought  of  some  of  the 
reasoning  of  the  judges,  which  goes  to  establish  that  title  may  be  acquired  by 
fraudulent  accession.  And  Chancellor  Kent  says,  "  The  English  hiw  will  not 
aUow  one  man  to  gain  title  to  the  property  of  another  upon  the  principle  of  accessioD, 
if  he  took  the  other's  property  wilfully  as  a  trespasser.    (2  Kenfs  Comm,  362, 3.) 

Tike  decisions  in  this  state  have  not  always  proceeded  upon  considerations  rebtiDg 
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fuhnhrely  io  the  degi-ee  of  change  wrought  in  the  original  material ;  bat  hare  some- 
timeB  been  influenced,  it  seems,  by  the  character  of  the  accession  in  other  xespects, 
u  whether  fraudulent  or  not  The  earliest  case  which  I  have  found  in  our  re- 
ports is  that  of  Betts  v.  Lee,  (5  Johns,  Rep,  348,)  where  trees  had  been  tortiously 
cut  and  manufactured  into  shingles.  The  court  held  that  no  property  was  acquired 
by  the  conversion ;  and  they  referred  to  the  above  distinction  of  the  civil  law  as  a 
wise  provisian  for  the  discouragement  of  trespassers.  A  similar  decision  was  soon 
aAerwards  made  in  Curtis  v.  Oroat^  (6  Johns.  Rep,  169,}  where  trees  had  been  cut 
and  converted  into  coal;  thus  presenting  the  case  of  an  entire  change  both  in  the 
form  and  nature  of  the  original  materials.  The  court,  however,  did  not  regard 
the  degree  of  change  as  decisive,  but  thought  it  enough,  for  the  purpose  of  main- 
taining the  title  of  the  original  owner,  that  the  identity  of  the  former  material  was 
ascertained  or  admitted.  It  was  added:  '*The  case  comes  within  the  decl- 
•on  of  BetU  v.  i>«,  (5  Johns.  348 :)  And  the  principle  mentioned  in  that  case,  that 
a  wilful  trespasser  cannot  acquire  title  to  property,  merely  by  changing  it  from  one 
species  into  another,  applies  to  this  case."  (See  also  Baker  v.  Wheeler,  8  Wend. 
505,  508,  per  Sopage  Ch.  J. ;  Chandler  v.  Edson,  9  Johns.  Rep.  362 ;  Brown  v. 
Sax,  7  Cowen's  Rep.  95,  97.) 


The  People,  ex  rel  J.  &  B.  Van  Yalkenburgh,  vs.  The 
Recorder  of  Albany. 

A  party  may  be  proceeded  against  nnder  the  non-imprisonment  act  for  unjustly  re- 
ftming  to  apply  property  in  payment  of  a  judgment  recovered  agamst  him,  though 
the  time  for  issuing  execution  has  not  arrived. 

To  authoriie  the  granting  of  a  warrant  under  the  fourth  section  of  the  non-impris- 
omnient  act,  the  affidavit  on  the  part  of  the  credits  must  make  out  a  plain  case. 
Per  Bronson,  J. 

Where  the  application  was  imder  the  second  subdivision  of  the  above  section,  and 
the  affidavit  stated  in  general  terms  that  the  debtor  had  "  rights  in  action,  or  some 
interest  in  public  or  corporate  stock,  money,  or  evidences  of  debt,"  which  he  un- 
justly refused  to  apply  toward  the  payment  of  a  judgment,  without  designating 
the  particular  species  of  property  on  which  the  charge  was  founded;  held, 
insufficient  to  authorize  the  issuing  of  a  warrant 

1i  the  affidavit  shows  that  the  debtor  owned  tangible  property,  and  that  it  has  been 
converted  into  something  else  which  cannot  be  traced,  the  creditor  may  then 
add  his  belief  that  the  avails  exist  in  some  of  the  forms  mentioned  in  the  statute, 
without  specifying  which.    Per  Baonson,  J. 

Certiorari  to  the  recorder  of  Albany,  to  remove  proceed- 
ings before  him  under  the  non-imprisonment  law.    {Stat,  of 
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1831,  p.  396.)  J.  J.  Austin  made  affidavit  that  the  lelalois  weie 
indehted  to  him  in  the  sum  of  $224,84,  on  a  judgment  rendered 
in  the  Albany  Mayor's  court  upon  an  express  contract,  for  which 
demand  the  relators  could  not  be  arrested  or  imprisoned  &c. ; 
that  the  relators  "  have  rights  in  actum,  or  some  interest  in 
some  public  or  corporate  stock,  money,  or  evidences  of  debtj 
which  they  unjustly  refuse  to  apply  to  the  payment  of  said  judg- 
ment :"  that  the  deponent  had  requested  them  "  to  apply  the 
same  towards  the  payment  of  his  said  judgment,  and  that  they 
have  both  refused  so  to  do."  On  this  affidavit  the  recorder  is- 
sued a  warrant,  and  the  relators  were  arrested  and  brought  be- 
fore him.  It  appeared  that  30  days  had  not  elapsed  since  the 
docketing  of  the  judgment;  but  the  recorder  held  this  no  objec- 
tion to  the  proceedings,  and  refused  to  dismiss  the  complaint. 

/.  Harris,  for  the  relators.  The  affidavit  was  not  sufficient 
to  confer  jurisdiction.  It  merely  affirms,  in  the  words  of  the  act, 
the  conclusion  of  the  complainant's  own  mind,  without  stating 
any  of  the  facts  from  which  that  conclusion  was  drawn.  Again, 
the  time  for  issuing  execution  had  not  arrived  when  these  proceed* 
ings  were  commenced;  and  the  relators,  therefore,  were  not 
chargeable  with  having  unjustly  refused  to  apply  "  their  choses 
in  action  on  the  judgment" 

jr.  Holmes,  contra. 

I 
jBy  the  Court,  Bronson,  J.    The  law  of  1840  only  stays 

the  execution  thirty  days  from  the  rendition  of  Ae  judgment 
It  does  not  take  away  any  other  remedy  of  the  creditor.  It  is 
always  the  duty  of  the  debtor  to  apply  his  property  to  the  pay- 
ment of  his  debt,  whether  the  creditor  has  resorted  to  l^al  pro- 
ceedings or  not;  and  no  stay  of  execution,  or  other  delay  in  the 
proceedings,  can  take  away  or  suspend  the  obligation.  Nothing 
will  do  it  but  the  consent  of  the  creditor.  He  may  give  timcj 
or  forgive  the  debt.  But  so  long  as  the  debt  remains,  it  is  the 
duty  of  the  debtor  to  pay  if  he  has  the  means.  It  is  not  a  good 
objection  that  the  warrant  issued  within  thirty  days 
rendition  of  the  judgiooent 
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Although  the  creditor  has  Sworn  positively  that  the  debtors 
have  property  in  some  of  the  specified  forms,  I  cannot  think 
that  he  meant  more  than  to  give  the  inference  which  he  drew 
from  facts  within  his  knowledge,  but  which  are  not  stated. 
The  affidavit  is  in  the  disjunctive  throughout.  The  charge  is, 
that  the  debtors  have  "  rights  in  action,  or  some  interest  in  some 
public  or  corporate  stock,  money,  or  evidences  of  debt."  If  the 
creditor  knew  that  the  debtors  had  effects  in  all  of  those  forms, 
he  would  have  been  likely  to  say  so.  And  if  he  only  knew 
that  fliere  were  effects  in  one  of  those  forms,  why  was  not  that 
mentioned  without  the  others?  If  we  could  have  a  transcript 
of  the  creditor's  mind  when  he  made  the  affidavit,  it  would 
probably  read  something  like  this :  "  I  know  that  the  debtors 
not  long  since  had  a  farm,  a  store  of  goods,  or  some  oth^r  kind 
of  corporeal  property,  of  which  they  are  no  longer  the  owners  ; 
and  as  I  cannot  find  that  they  have  converted  it  into  any  other 
corporeal  effects,  I  conclude  that  it  has  been  converted  into 
rights  in  action,  public  or  private  stock,  money,  or  evidences  of 
debt."  If  such  was  his  train  of  reasoning,  he  should  have  given 
the  fects  from  which  his  conclusion  was  drawn,  so  that  others 
could  judge  whether  he  reasoned  correctly.  The  statute  pro- 
vides that  no  warrant  ^all  issue,  unless  satisfactory  evidence 
be  adduced  to  lie  ofTicer  "establishing  one  or  more  of  the  fol- 
lowing particulars."  (§  4.)  This  affidavit  neither  establishes 
all,  nor  any  "  one  or  more"  of  the  specified  particulars.  I  do 
not  intend  to  say  that  the  affidavit  must  be  thus  pointed,  where 
the  creditor  gives  the  reason  why  he  cannot  comply  with  such 
a  requirement.  When  he  shows  that  there  was  tangible  prop- 
erty which  has  been  converted  into  something  else  which  he 
cannot  trace,  he  may  then  add  his  belief  that  the  avails  exist  in 
some  of  the  forms  mentioned  in  the  statute,  without  specifying 
the  particular  one.  But  when,  as  in  this  case,  the  creditor,  with- 
out giving  any  facts  firom  which  the  conclusion  may  be  drawn, 
undertakes  to  swear  that  the  debtor  has  effects  in  some  of  the 
forms  mentioned  in  the  statute,  he  should  either  state  that  there 
are  effects  in  all  of  those  forms,  or  in  some  one  or  more  of  them, 
specifying  which.    There  is  no  hardship  upon  the  creditor  in 
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such  a  rule.  If  he  hwws  that  the  debtor  has  property  in  such 
a  form  that  it  cannot  be  reached  by  execution,  he  must  of  neces- 
sity be  able  to  specify  the  particular  form  in  which  the  property 
.exists ;  and  he  should  specify,  instead  of  swearing  in  the  alter- 
native. If  he  does  not  know,  and  only  arrives  at  his  conclu- 
sion by  a  process  of  reasoning,  he  should  give  the  facts  on  which 
his  inference  is  based.  This  was  evidently  contemplated  by 
the  law-makers.  When  the  debtor  is  brought  before  the  officer, 
"he  may  controvert  any.  of  the  facts  and  circumstances  on 
which  such  warrant  issued ;"  and  then  there  is  to  be  a  trial, 
(}  7,)  and  if  the  officer  is  satisfied  "  that  the  allegations  of  the 
complainant  are  substantiated,"  the  debtor  may  be  committed  to 
prison.  (§  9.)  While  the  rule  which  has  been  mentioned  can- 
not operate  as  a  hardship  upon  the  creditor,  the  want  of  it  may 
prove  highly  prejudicial  to  the  debtor.  He  cannot  know  what 
facts  and  circumstances  he  is  called  upon  to  controvert,  nor 
what  in  particular  is  to  be  tried.  The  more  I  see  of  these  sum- 
mary proceedings,  the  more  fiiUy  am  I  convinced  that  they 
should  be  carefully  watched.  They  will  otherwise  be  turned 
into  the  means  of  oppression.  The  creditor  may  be  his  own 
witness  for  the  purpose  of  procuring  the  warrant,  (§  4 ;)  and  he 
chooses  his  own  time  for  arresting  the  debtor.  It  is  not  too 
much  to  require  that  he  should  in  the  first  instance  make  out  a 
plain  case.    We  think  the  affidavit  was  not  sufficient 

Proceedings  reversed. 
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Yance,  by  his  next  friend,  vs.  Phillips,  late  sheriff  &c. 

Whoe  the  Talidity  of  a  sak  of  chattels  depends  upon  whether  it  was  made  with 
iutent  to  defraud  creditors,  howerer  clear  and  conclusiye  the  evidence  of  frauda- 
lent  intent  may  be,  the  judge  is  bound  to  submit  the  case  to  the  jury.  Per 
Bkorioh,  J. 

Bot  if  the  jury  find  against  the  eyidence,  the  court  will  set  aside  the  yerdiet  and 
gmnt  a  new  triaL 

He  cases  of  BiUUr  v.  Van  Wyek,  (1  Hill,  438,)  and  Hanford  y.  Artcher,  (4  id. 
271,)  commented  on. 

A  merchant,  bemg  in  insolvent  circumstances,  sold  his  whole  stock  of  goods  to  an 
infant,  who  was  his  elerk  and  biother-in-law,  taking  the  infanfs  notes  for  the 
pnce;  and  the  oierchant  immediately  absconded.  Held,  that  the  trensaction  VM 
inoddait  and  void  as  to  creditors,  and  a  verdict  affirming  its  validity  was  aet 
aside  as  contrary  to  evidence. 

Trov£&  for  a  large  qiumtity  of  merchandize,  tried  at  the 
Qoondaga  eircuit  before  Moseley,  C.  Judge.    The  plaintiff 
4daiined  the  goods  as  a  purchaser  £rom  one  Dudley  S.  Haines. 
After  the  purchase,  thexiefendant,  who  was  then  sheriff  of  the 
conaty  of  Onondaga,  took  the  goods  on  an  attachment  issued 
against  Haines  as  an  absconding  debtor,  insisting  that  the  sale 
to  the  plaintiff  was  fraudulent  and  void  as  to  creditors.    Haines 
commeuced  business  as  a  merchant  at  Syracuse  the  last  of  Sep- 
tember, 1839,  and  became  indebted  for  goods  and  otherwise  in 
New- York,  Boston  and  Syracuse.    He  was  a  brother-in-law  of 
the  plaintifl^  and  both  came  from  the  state  of  Maine.    The  plain- 
tiff first  engaged  as  a  clerk  to  Haines  in  the  Syracuse  store,  at 
twelve  dollars  per  month  and  his  board.    He  afterwards  went 
to  Clyde,  in  Wayne  county,  and  took  chafge  of  a  store  which 
Haines  had  at  that  place.    On  the  3d  of  December,   1840, 
Haines,  who  was  then  insolvent,  sold  out  all  his  goods  in 
the  Syracuse  store  to  the  plaintiff,  for  the  smn  of  $2,672,82, 
and  took  his  notes  for  the  amount,  payable  in  three,  six, 
nine  and  twelve  months;  he  being  at  the  time  under  the 
.age  of  twenty -one  years,  which  fact  was  well  known  to 
Haines.    The  plaintiff  intended  to  take  the  goods  immediately 
to  Clyde.    They  were  packed  iaa  hurry— mostly.in  the  night — 

.and  a  tf«m  raaap  early  in  tbe.momitu^  and  tooktham  aicav. 
ToL.  VL  66 
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The  same  moming  Haines  left  Syracuse  for  Maine,  and  has  not 
since  returned  to  this  state.  No  one  was  present  when  die  sale 
was  made,  except  the  parties  and  a  clerk  of  Haines.  Evidence 
was  given  that  the  business  of  making  the  invoice  and  packing 
the  goods  was  done  secretly,  and  that  the  plaintiff  gave  an  eva- 
sive answer  to  an  inquiry  which  was  made  of  him  as  to  what 
was  going  forward.  An  attachment  having  been  issued  against 
Haines  as  an  absconding  debtor,  the  sheriff  pursued  and  seized 
the  goods  before  they  had  got  out  of  the  county.  It  was  for 
this  taking  that  the  action  was  brought. 

The  plaintiff  read  the  deposition  of  Haines,  who  had  been  ex- 
amined on  a  commission  sent  to  the  state  of  Maine.  He  testi- 
fied that  he  owed  Cm-tis  &  Merriam  of  Boston,  about  $3000 ; 
that  Merriam  came  to  Syracuse  to  get  payment  or  security  for 
the  debt ;  that  an  arrangement  was  made  by  which  Haines  sold 
the  goods  to  the  plaintiff,  and  took  his  notes ;  that  Haines  then 
assigned  the  notes  and  some  other  property  to  one  Brown,  in 
trust,  to  sell,  collect,  and  pay  Curtis  d&  Merriam,  and,  if  these 
should  be  a  surplus,  to  pay  other  creditors ;  that  no  receipt  was 
given  by  Merriam,  but  he  said  he  would  apply  the  notes  when 
paid,  on  the  debt  due  from  Haines ;  and  that  Merriam  knew  the 
plaintiff  was  an  infant.  Haines  ftirther  testified  that  the  plain- 
tiff owned  lands  in  Maine  worth  four  thousand  dollars. 

The  jury  found  a  verdict  in  favor  of  the  plaintiff  for  $2,672,82. 
On  a  case  made,  the  circuit  judge  ordered  a  new  trial,  and  tho 
plaintiff  appealed  from  his  decision. 

X  R.  Lawrence^  for  the  defendant. 

B.  D,  NoxWy  for  the  plaintiff. 

By  the  Court,  Bronson,  J.  This  case  may  be  summed  up 
in  a  few  words.  Haines,  being  insolvent,  sold  his  whole  stock  of 
goods  to  an  infant,  who  was  his  clerk  and  brother-in-law ;  took 
void  notes  for  the  price,  and  ran  away.  The  transaction  was 
without  any  thing  like  a  decent  show  of  honesty  and  &ir  deal- 
ing.   II  was  an  unmitigated  firaud  upon  creditors.    The  fact 
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diat  Curtis  d&  Merriam  consented  to  the  arrangement  cannot 
help  the  matter.  If  they  were  willing  to  take  the  chance  of  be- 
ing cheated  themselves,  they  could  not  prejudice  the  rights  of 
other  creditors.  It  is  difficult  to  believe  what  Haines  says  on 
the  subject  According  to  his  account  of  the  matter,  Curtis  &, 
Merriam  were  creditors  to  the  amount  of  three  thousand  dollars, 
and  one  of  them  came  from  Boston  to  get  payment  or  security 
for  their  debt.  Then,  instead  of  taking  the  goods,  they  prefer- 
red to  take  the  notes  of  an  infant  who  had  nothing  but  Maine 
lands ;  and  who,  whatever  he  had,  could  avoid  the  notes  at 
pleasure.  They  knew  the  plaintiff  was  an  infant,  and  yet  pre- 
ferred his  notes  to  the  goods.  The  thing  is  incredible.  But  if 
we  assmne  it  all  to  be  true,  it  \vill  not  help  the  case.  Curtis  & 
Merriam  were  not  purchasers;  they  only  consented  that  the 
plaintiff  should  purchase.  That  may  conclude  them  from  alleg- 
ing fraud ;  but  it  does  not  conclude  other  creditors.  If  they  had 
agreed  to  the  sale,  and  taken  the  plaintiff's  notes  in  satisfaction 
of  their  debt,  they  would  then,  in  effect,  have  been  purchasers ; 
and  other  creditors  would  have  no  right  to  complain.  But  their 
debt  was  not  discharged.  They  only  agreed  to  apply  the  mo- 
ney when  the  notes  were  paid.  In  other  words,  they  agreed  to 
accept  the  money  if  it  ever  came.  Their  consent  to  such  a 
transaction  does  not  make  it  valid  as  against  others.  It  only 
proves  that  they  were  parties  to  the  fraud.  And  yet  the  jury 
must  have  been  misled  by  this  evidence.  They  probably  sup- 
posed that  the  consent  of  one  creditor  to  the  sale  would  save  the 
transaction  from  the  taint  of  fraud  as  to  other  creditors.  Upon 
any  other  supposition  it  is  impossible  to  see  how  twelve  intelli- 
gent and  right  minded  men  could  have  found  such  a  verdict 
The  finding  was  clearly  wrong,  and  the  circuit  judge  has  very 
properly  ordered  a  new  trial. 

But  it  is  said  that  since  the  recent  decisions  of  the  court  of 
errors  in  relation  to  fraudulent  mortgages,  we  can  no  longer 
grant  a  new  trial  in  this  class  of  cases  on  the  ground  that  the 
verdict  is  against  evidence :  that  fraud  or  no  fraud  is  a  question 
of  fiurt  for  the  jury,  and  their  finding  is  conclusive.  We  do  not 
80  understand  the  matter.    Thecourt  of  errors  has  gone  very  far 


to 
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towards  saying,  that  in  every  possible  case  the  question  of  frand 
must  be  submitted  to  the  jury :  but  they  have  neither  taken 
away  our  jurisdiction,  nor  absolved  us  from  the  duty  of  granting^ 
a  new  trial  when  the  verdict  is  against  evidence ;  and  we  must 
do  so  in  this  class  of  cases  as  well  as  in  others.  It  is  true 
that  the  late  Mr.  Justice  Cowen  thought  the  court  of  errors  had 
gone  far  enough  to  make  the  finding  of  the  jury  conclusive  upon 
the  question  of  fraud.  [BtUler  v.  Van  Wycky  1  Htll^  438; 
Prentiss  v.  Slacks  id.  467 ;  Puller  v.  Acker^  id.  473.)  But 
this  was  before  it  was  fully  known  how  much  the  court  of 
errors  had  decided,  and  where  it  intended  to  stop.  It  will  .be 
seen  from  the  later  cases  in  that  court  that  our  right  and  duty  to 
grant  a  new  trial  where  the  jury  fall  into  error  on  a  question  of 
fraud  is  not  denied.  Indeed,  it  could  not  be  questioned.  The  prin- 
cipal change  which  the  law  has  undergone  consists  in  this :  the 
judge  at  the  circuit  cannot  now,  as  he  formerly,  did  in  a  plain 
case,  take  upon  himself  to  decide  the  question  of  fraud.  How- 
ever clear  and  conclusive  the  evidence  of  fraud  may  be,  it  must 
be  left  as  a  question  of  fact  to  the  jury.  In  other  respects  tlie  law 
remains  as  it  was  before.  If  the  jury  come  to  a  wrong  conclu- 
sion, we  must,  as  we  do  in  other  cases,  grant  a  new  trial.  The 
road  to  justice  may  be  longer,  and  consequently  more  expensive 
than  it  was  before ;  but  it  ends  at  the  same  place. 

As  this  is  the  first  occasion  I  have  recently  had  to  speak  of 
conveyances  to  defraud  creditors,  it  may  be  proper  to  make  one 
or  two  remarks  which  are  suggested  by  the  case  in  error  of 
Hanford  v.  Artcher,  (4  Hill,  271.)  When  my  opinion  in  But- 
ler V.  Van  Wt/ck,  (1  Hill,  438,)  was  prepared — and,  indeed,  when 
it  was  delivered — the  decision  of  the  court  of  errors  in  Smith 
^  Hoe  V.  Acker,  (23  Wend.  653,)  had  not  been  published  by 
the  reporter.  I  had  before  me  a  newspaper  copy  of  the  opinion 
of  Senator  Hopkins,  and  had  understood  that  it  was  the  only 
opinion  upon  which  the  court  proceeded  in  reversing  our  judg- 
ment. It  was  therefore  mentioned  as  the  "  prevailing  opinion." 
It  turns  out,  however,  that  in  addition  to  some  conversation 
among  the  niembers  of  the  court,  there  was  an  opinion  on  t&e 
inane  sidd  by  Senator  Edwardd ;  and  a  third  by  Senator  Ter- 
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planck  has  been  published,  though,  as  I  have  been  infonned,  it 
-was  not  delivered  in  court.(a)  The  mistake  in  supposing  that 
Senator  Hopkins  delivered  the  prevailing  opinion  is  one  of  little 
consequence,  and  I  should  not  have  taken  the  trouble  to  notice 
it,  if  he  had  not  appeared  anxious  to  have  it  understood  that  the 
decision  did  not  turn  exclusively  upon  his  reasoning. 

Another  remark  is  suggested  by  the  report  of  the  case  of  Hanr 
ford  V.  Artcker^  (4  Htll,  271,)  which  contains  what  purports  to 
be  an  opinion  delivered  in  the  court  of  errors  by  the  late  lieuten- 
ant governor.  Having  been  present  when  the  case  was  decided, 
I  am  able  to  say  that  no  such  opinion,  nor  any  formal  opinion 
whatever,  was  delivered  by  the  lieutenant  governor  in  the 
court  of  errors.  After  opinions  had  been  read  by  the  chancellor 
and  Senator  Hopkins,  the  lieutenant  governor  spoke,  apparently 
without  notes,  some  three  or  four  minutes,  within  which  time 
he  advanced  some  of  the  sentiments  contained  in  the  first  two 
or  three  pages  of  his  published  opinion.  Of  the  remaining  nine- 
tenths  of  the  opinion  not  a  single  sentence  was  uttered  in  the 
court  of  errors.  When  it  was  prepared  I  am  unable  to  say ;  but 
it  was  j&rst  given  to  the  public  long  after  the  case  was  decided, 
and  after  the  author  had  ceased  to  occupy  on  official  station.  It 
is  an  extra-judicial  performance  which  does  not  properly  belong 
to  the  report  of  the  case,  and  which  does  not,  therefore,  call  for 
any  further  remark.  Had  it  been  an  official  paper,  I  might  have 
thought  proper  to  give  it  some  fiirther  notice,  particularly  by 
way  of  inviting  attention  to  the  fairness  with  which  the  author 
has  made  the  quotations  and  statements  on  which  his  censori- 
ous remarks  are  based. 

The  circuit  judge  was  right  in  setting  aside  the  verdict,  and 
his  decision  must  be  confirmed. 

New  trial  granted.(6) 

(a)  See  the  olwervations  of  Walworth,  chancellor,  in  ButUrVf^^  Wyek,  (4  HiU, 
«T5.) 
(a^6e»  €hodrfth  t.  jDMnt,  {peH,  p.  4da) 
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A  debtor  in  failm|r  circnmstances  assigned  nearly  all  his  property,  in  trust  to  sdl 
the  same  and  apply  the  proceeds  towards  paying  foar  of  his  creditors,  making  no 
provision  for  the  rest ;  and  the  assignment  directed  that  the  nurpUu,  if  any,  after 
paying  the  four  creditors,  should  be  returned  to  the  assignor,  his  heirs,  ^ 
Held,  that  the  assignment  was  fraudulent  and  void  on  its  face,  the  provisioii  as  to 
the  surplus  being  a  trust  for  the  use  of  the  assignor. 

The  assignment  cannot  be  aided  in  such  case  by  extrinsic  evidence  that  the  assign- 
ed property  would  not  sell  for  enough  to  pay  the  creditors  provided  for. 

If  any  part  of  an  assignment  be  contrary  to  the  statute  for  the  protection  of  credi- 
tors against  fraudulent  transfers,  the  whole  is  void. 

The  question  whether  an  assignment  is  void  on  the  ground  of  its  having  been  made 
with  intent  to  defraud  creditors,  is  for  the  jury. 

But  where  the  assignment  shows  on  its  face  that  it  was  made  m  trust  far  the  use 
of  the  assignor,  either  in  whole  or  in  part,  the  court  is  bound  to  praooonce  the 
transaction  void,  without  submitting  the  question  to  the  juiy. 

The  case  of  Murray  v.  Riggs,  (15  Johns.  Rep.  571,)  has  been  overruled.  Per 
Brunson,  J. 

Trover  for  a  quantity  of  cord-wood,  tried  at  the  Rensselaer 
circuit  in.  May,  1843,  before  Cushman,  C.  Judge.  The  fiwjts 
were  as  follows :  Elijah  Dygert  recovered  a  judgment  in  this 
court  on  the  25th  of  March,  1842,  against  Henry  Goodrich  and 
another  for  $117,26.  On  the  14th  day  of  April  following,  Hen- 
ry Goodrich,  being  the  owner  of  the  wood  in  question,  assigned 
it,  together  with  nearly  all  his  other  property,  to  his  son,  the 
plaintiff,  in  trust  to  sell  and  convert  the  same  into  money,  and 
apply  the  proceeds  to  the  payment  of  four  of  his  creditors — not 
including  Dygert.  The  assignment  provided  that  if  any  sur- 
plus remained  after  paying  the  debts  specified,  it  should  be 
paid  over  to  the  assignor,  his  heirs  and  assigns.  Henry 
Goodrich  was  insolvent  at  the  time  he  made  the  assignment 
He  was  sworn  as  a  witness  for  the  plaintiff,  and  testified  that 
the  assigned  property  would  not  bring  enough  to  pay  the  four 
creditors  provided  for  by  the  assignment.  On  the  26th  of  April, 
1842,  the  defendant,  who  was  a  deputy  sheriff,  received  an  execu- 
tion on  the  judgment  of  Dygert,  and  on  the  same  day  levied  upon 
and  subsequently  sold  the  wood  in  question.  The  judge  held  that 
the  assignment  was  void,  and  nonsuited  the  plaintiff  who  now 
moved  for  a  new  trial  on  a  bill  of  exceptions. 
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N.  Bill  Jim.,  for  the  plaintiff. 

C.  H.  Bramhall,  for  the  defendant. 

By  the  Court,  Bronson,  J.  No  one  can  fail  to  see  that  the 
assignment  was  a  fraud  upon  such  of  the  creditors  of  Henry 
Goodrich  as  were  not  provided  for  hy  that  instrument  After 
Dygert  had  recovered  a  judgment,  and  within  the  thirty  days 
stay  of  execution  provided  for  by  law,  the  judgment  debtor,  be- 
ing insolvent,  assigned  nearly  all  his  property  to  his  son,  in 
trust  to  pay  four  of  his  creditors,  and  to  pay  over  the  surplus,  if 
any,  to  the  assignor.  But  without  laying  any  stress  upon  the 
circumstances  under  which  the  assignment  was  made,  or  the 
relationship  between  the  parties  to  the  instrument,  it  is  still  a 
plain  case  of  an  attempt  by  an  insolvent  debtor  to  put  his  prop- 
erty beyond  the  reach  of  legal  process,  and  at  the  same  time  to 
secure  a  portion  of  it  for  his  own  benefit.  It  is  just  such  a  trans- 
action as  all  the  courts  of  this  state  have  condemned  as  a  pal- 
pable fraud  upon  creditors.  They  have  gone  still  further,  and 
held  that  although  the  debtor  reserves  no  portion  of  the  proper- 
ty for  his  own  use,  still  if  he  creates  a  trust  which  is  to  operate 
byway  of  coercing  the  creditors  into  a  relinquishment  of  a  part 
of  their  demands,  the  transaction  will  be  utterly  void.  He  may 
prefer  one  creditor,  or  set  of  creditors,  to  another.  But  if  he 
secures  any  thing  to  himself  before  all  the  debts  are  paid,  or  at- 
tempts to  extort  any  thing  from  the  creditors  as  a  condition  to 
their  receiving  the  property,  the  transaction  cannot  be  support- 
ed. The  courts  have  found  great  difficulty  in  upholding  assign- 
ments which  give  a  preference  among  creditors;  and  such 
transfers  have  only  been  allowed  to  stand  where  the  debtor 
makes  an  unconditional  surrender  of  his  effects  for  the  benefit 
of  those  to  whom  they  rightfully  belong.  {Hyslop  v.  Clark^ 
14  Johns.  458  ;  Seaving  v.  Brinkerhoff,  5  Johns.  Ch,  329  ;  Atis- 
tin  r.  Bell,  20  Johns,  442;  Mackie  v.  Cairns,  5  Cowev, 547] 
Orover  v.  Wakeman,  11  Wend.  187.)  I  know  it  was  held  in 
Murray  v.  Riggs,  (15  Johns.  571,)  that  the  reservation  of  an 
annual  sum  for  the  maintenance  of  the  assignors  did  not  render 
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the  deed  absolutely  void.  But  titiat  case  st^ds  upon  09  pt^nci- 
ple,  and  it  has  befen  plainly  overruled  by  those  which*  have  fol- 
lowed it.(a)  To  say  that  an  insolvent  debtor  can  put  any  portion 
of  his  property,  not  exempt  by  law,  beyond  the  reach  of  credi- 
tors, for  his  own  benefit,  is  a  monstrous  proposition.  In  the 
language  of  Chief  Justice  Savage  in  Mackie  v.  Cairns^  (5  Cowen^ 
684,)  "  it  offends  the  moral  sense ;  it  shocks  the  conscience,  and 
produces  an  exclamation.  It  is  directly  against  the  statute,  and 
cannot  stand  before  it."  And  the  court  for  the  correction  of 
errors  agreed  with  him  in  opinion.  The  whole  subject  was 
again  reviewed  by  the  same  court  in  Grover  v.  Wakeman,  (11 
Wend.  187,)  where  it  W£is  held,  that  although  the  debtor  may 
by  an  assignment  of  his  effects  give  a  preference  among  credi- 
tors, it  can  only  be  done  where  the  assignor  parts  with  all  con- 
trol over  the  property,  and  devotes  it  absolutely  to  the  benefit 
of  his  creditors,  without  any  reservation  or  stipulation  for  his 
own  advantage.  Such  must  be  the  law  wherever  the  least  re- 
gard is  paid  to  honesty  and  fair  dealing. 

The  cases  which  have  been  mentioned  also  hold,  that  where 
a  deed  is  void  in  part  as  being  contrary  to  a  statute,  it  is  void  in 
toto.  Now  here,  the  legislature  have  not  only  declared  that 
every  conveyance  made  with  intent  to  hinder,  delay  or  defraud 
creditors  shall  be  void ;  but  they  have  added,  that  every  con- 
veyance of  goods  (fcc,  in  trust  for  the  use  of  the  person  making 
it,  sliall  be  void  as  against  creditors.  (2  R.  S,  137,  §  1,  and  p. 
136,  §  1.)  So  far  as  relates  to  the  surplus  after  paying  the  pre- 
ferred creditors,  the  case  falls  within  both  branches  of  the  statute; 
and  the  deed  being  void  in  part,  the  whole  instrument  must  fall 
to  the  ground. 

It  is  said  that  there  will  be  no  surplus  for  the  debtor  after  pay- 
ing the  four  creditors  who  are  provided  for  by  the  assignment, 
and  consequently  that  the  deed  may  stand.  The  parties  to  the  as- 
signment, after  having  expressly  provided  for  a  surplus,  are  not 
at  liberty  to  say  that  such  a  state  of  things  was  not  contempla- 
ted at  the  time  the  conveyance  was  made.    They  are  estopped 

(a)  See  Butlar  v.  Van  Wyek,  (I  HiU,  463.) 
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Iff  the  deed  to  deny  it  And  besides,  the  case  does  not  turn 
xxpon  the  contingency  of  how  much  or  how  little  the  property 
may  bring ;  but  upon  tlie  nature  of  the  transaction.  A  creditor 
is  before  us,  with  his  jud^fment  and  execution,  contesting  the 
Talidity  of  the  assignment.  And  when  we  look  at  the  instru* 
ment,  we  see  that  the  debtor  has  attempted  to  put  his  prop- 
erty beyond  the  reach  of  legal  process,  upon  certain  trusts,  one 
of  which  is  for  his  own  benefit.  This  illegal  trust  is  expressly 
declared  by  the  deed.  We  see  it  on  the  face  of  the  instrument, 
and  no  proof  of  extrinsic  facts  can  obviate  the  difficulty.  Al- 
though the  other  trusts,  if  they  stood  alone,  might  be  supported, 
the  illegal  trust  vitiates  all  the  rest  All  the  books  agree  that 
where  any  part  of  the  deed  is  contrary  to  a  statute,  the  whole  in- 
strument will  be  void.  It  has  never  been  thought  a  matter  of  any 
importance  that  the  property  was  not  more  than  sufficient  to 
satisfy  the  l^al  trusts.  In  Grover  v.  Wakeman,  (11  Wend. 
187,)  the  whole  assignment  was  declared  void,  because  it  was 
made  a  condition  that  the  second  class  of  creditors  should  re- 
ceive their  proportion  of  the  assigned  property,  if  there  was  any 
thing  for  them,  in  full  discharge  of  their  debts.  And  yet  it  dis- 
tinctly appeared  that  there  was  not  sufficient  property  to  pay 
the  preferred  creditors  of  the  first  class.  In  that  case,  as  well 
as  in  this,  the  trust  for  the  preferred  creditors,  when  taken  by 
itself,  was  valid :  and  in  that  case,  as  in  this,  the  property  was 
not  sufficient  to  satisfy  the  valid  trusts.  And  yet  on  account  of 
the  illegal  trust,  the  whole  instriunent  was  adjudged  to  be  void. 
The  precise  question  which  the.  plaintijfF  now  makes  was  de- 
cided a9:ainst  him  in  that  case.  Judge  Sutherland,  who  deliv- 
ered the  prevailing  opinion,  commenced  with  the  inquiry  wheth- 
er the  assignment  was  not  void  upon  its  face ;  and  he  very 
justly  concluded  that  as  one  of  the  trusts  was  contrary  to  law, 
the  whole  conveyance  must  fall.  Until  the  court  of  errors  is  pre- 
pared to  retrace  its  steps,  this  question  must  be  regarded  as 
finally  settled. 

The  only  remaining  inquiry  is,  whether  the  judge  should  not 
have  left  the  case  to  the  jury,  instead  of  nonsuiting  the  plaintiff. 
It  would  be  strange  indeed  if  there  was  any  thing  for  the  jury 
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to  pass  upon  when  the  court  see  that  the  deed  is  void  upon  its 
face.  But  it  is  said  that  the  recent  decisions  of  the  court  of 
errors,  in  relation  to  fraudulent  mortgages  of  personal  property, 
have  made  this  a  question  of  fact  for  the  jury.  That  is  a  mis- 
take. Those  are  decisions  under  a  statute  which  declares  void 
every  conveyance  made  with  the  intent  to  hinder,  delay  or  de- 
fraud creditors.  There  is  an  additional  section  which  declares^ 
that  the  conveyance  shall,  be  presumed  fraudulent  and  void  as 
against  creditors,  where  there  is  no  change  of  possession.  Un- 
der this  section  we  have  supposed  that  without  a  change  of  pos- 
session the  conveyance  was  void  in  law,  and  that  there  was  no 
question  for  the  jury.  But  the  court  of  errors  has  taken  a  dif- 
ferent view  of  the  matter,  and  held  that  it  was  still  a  question 
of  intent,  and  must  therefore  be  passed  upon  by  the  jury.  With- 
in those  decisions  the  nonsuit  would  be  wrong  if  this  case  turn- 
ed upon  the  fraudulent  intent  with  which  the  assignment  was 
made.(a)  But  there  is  another  statute  which  provides,  that  all 
conveyances  of  goods,  chattels,  or  things  in  action,  made  in 
trust  for  the  use  of  the  person  making  the  same,  shall  be  void 
as  against  the  creditors  of  such  person.  (2  R.  S.  136,  il.) 
There  is  nothing  here  about  the  intent  with  which  the  deed 
was  made,  and.  neither  court  nor  jury  has  any  thing  to  do  with 
that  question.  Every  one  must  see  that  a  conveyance  of  prop- 
erty made  in  trust  for  the  use  of  the  graptor,  is  in  itself  a  fiaud 
upon  creditors,  and  the  legislature  has  therefore  declared  the 
conveyance  void,  without  any  qualification  whatever.  As  there 
was  nothing  in  the  case  but  a  naked  question  of  law  arising 
upon  the  face  of  the  deed,  the  judge  was  clearly  right  in  order- 
ing a  nonsuit. 

New  trial  denied. 

(a)  See  FmM  ▼.  PhiUipt,  (anU,  p.  433.) 
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Brown  vs.  The  Butchers  &  Drovers'  Bank. 

A  party  may  become  an  endorser  of  a  bDl  or  note  by  any  mark  or-detignatkm  he 

ebooeee  to  adopt»  proTided  it  be  need  as  a  sobetitnte  lor  hie  name,  and  he  intend 

to  be  bound  by  it    Per  Nelson,  Ch.  J. 
An  endonement  is  Yalid,  though  written  with  a  lead  penci]. 
Where  a  paity  placed  the  figurefl  "1.2.  8."  upon  the  beck  of  a  bill  of  exchange,  by 

way  of  sabetitute  for  his  name,  intending  thus  to  bind  himself  as  endorser ;  held, 

a  valid  endorsement,  though  it  appeared  he  ooold  write. 

On  error  from  the  superior  court  of  the  city  of  New- York, 
where  the  Butchers  &  Drovers'  Bank  sued  Brown  as  the  en- 
dorser of  a  hill  of  exchange,  and  i;ecovered  judgment.  The  en- 
dorsement was  made  with  a  lead  pencil,  and  in  figures,  thus,  ^<  1. 
2.  8.,"  no  name  being  written.  Evidence  was  given  strongly 
lending  to  show  that  the  figures  were  in  Brown's  hand-writing, 
and  that  he  meant  they  should  bind  him  as  endorser ;  though 
it  also  appeared  he  could  write.  The  court  below  charged  the 
jury  that,  if  they  believed  the  figures  upon  the  bill  were  made 
by  Brown,  as  a  substitute  for  his  proper  name,  intending  there- 
by to  bind  himself  as  endorser,  he  was  liable.  Exception.  The 
jury  found  a  verdict  for  the  plaintiff  below,  on  which  judgment 
was  rendered,  and  Brown  thereupon  brought  error. 

C  De  Witt^  for  the  plaintiff  in  error. 

A.  Schell,  for  the  defendants  in  error. 

By  the  Court,  Nelson,  Ch.  J*  It  has  been  expressly  deci- 
ded that  an  endorsement  written  in  pencil  is  sufficient ;  ( Geary  v. 
Physic,  6  Bam.  6f  Cress.  234 ;)  and  also  that  it  may  be  made 
by  a  mark.  ( George  v.  Surrey,  1  Mood.  ^  Malk.  516.)  In  a 
recent  case  in  the  K.  B.  it  was  held  that  a  mark  was  a  good 
signing  within  the  statute  of  frauds ;  and  the  court  refused  to 
allow  an  enquiry  into  the  &ct  whether  the  party  could  write, 
saying  that  would  make  no  difference.    (Baker  v.  Dening, 
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8  Adol  ^  Ellis,  94 ;  and  sec  Harrison  v.  Harrison,  8  Ves. 
186 ;  Addy  v.  Gria:,  id,  504.) 

These  cases  fully  sustain  the  ruling  of  the  court  below.  They 
show,  I  think,  that  a  person  may  become  bound  by  any  mark  oi 
deaignation  he  thinks  proper  to  adopt,  provided  it  be  used  as  a 
substitute  for  his  name,  and  he  intend  to  bind  himself.(a) 

Judgment  affirmed. 

(a)  See  Rogers  y.  CoU,  (jutU,  p.  322,  3.) 


Conrad  vs,  Williams. 


Hie  credibility  of  a  witness  is  in  general  a  question  for  the  jary  ;  and  it  is  i 

proper  for  the  judge  to  instruct  them  that  they  have  no  right  to  believe  the  wit* 

ness. 
But  it  is  sometimes  proper  for  the  judge  to  instruct  the  jury  as  to  the  nkt  cf 

principles  which  should  guide  them  in  determining  questions  of  this  character. 

Per  Bromson,  J. 
A  verdict  clearly  against  evidence  wiU  be  set  aside  and  a  new  trial  ordered. 
Where  the  declaration  alleged  an  unconditional  promise  of  marriage,  bat  theovh 

dence  was  that  the  defendant  promised  the  plaintiff  to  marry  ker,  if  he  eotr 

fiuirried,  and  that  be  afterwards  married  another  person ;  htld^  not  sufficient 

to  uphold  a  verdict  for  the  plaintiff. 
8uch  a  pramise  is  void  as  being  in  restraint  of  marriage.    Semhle, 
Whether  noisy  and  disorderly  conduct  at  the  trial  on  the  pait  of  the  speotatoii»  cal« 

culated  to  prevent  the  jury  from  hearing  the  remarks  of  the  judge,  and  to  infloenoe 

the  result,  will  warrant  the  court  in  setting  aside  the  verdict  for  inegolaritj, 

gtisre. 

Assumpsit,  brought  by  Mary  Conrad  against  Josiah  R  Wil* 
liams  on  promises  to  marry,  tried  before  MonelL,  C.  Judge,  at 
the  Tompkins  circuit,  in  February,  1843.  The  plaintiff  counted 
upon  promises  to  marry  on  request,  to  marry  within  a  reasooa- 
ble  time,  to  marry  when  the  defendant's  health  should  be  soffi* 
ciently  restored,  and  to  marry  genendly,  alleging^  bretthssi 
Both  parties  resided  in  the  village  of  Ithaca,  the  plaintiff  with 
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her  mother,  who  was  a  widow.  Their  acquaintance  com- 
menced in  the  spring  of  1839,  and  the  defendant  married  an- 
other lady  on  the  7th  of  September,  1842.  The  defence  was, 
that  there  had  never  been  a  promise  of  marriage ;  or  if  any,  not 
an  unconditional  promise.  The  onljr  witness  to  prove  a  prom- 
ise was  Frances  Conrad,  a  sister  of  the  plaintiff,  who  testified 
to  five  several  conversations  which  she  overheard  between  the 
parties  at  her  mother's  house,  when  they  were  in  the  parlor, 
and  the  witness  was  listening  in  an  adjoining  apartment  to 
hear  what  was  said,  without  their  knowledge.  The  first  con- 
versation was  in  the  spring  of  1840;  the  second  in  September 
or  October  of  that  year;  the  third  late  in  the  fall  of  the  same 
year,  or  the  beginning  of  the  winter  following ;  the  fourth  in 
the  same  winter ;  and  the  last  in  October,  1841.  The  witness 
spoke  of  the  defendant's  having  been  at  her  mother's  house  on 
several  occasions  during  the  three  years  and  upwards  which 
elapsed  between  the  commencement  of  the  acquaintance,  and 
his  marriage.  On  the  cross-examination,  the  witness  said  she 
could  not  enumerate  the  number  of  times ;  but  was  positive 
that  it  was  more  than  a  dozen.  The  first  particular  visit  was 
in  November,  1839 ;  the  last  was  in  November,  1841,  when  the 
defendant  walked  home  with  the  plaintiff  from  a  bethel  meet- 
ing. The  defendant  was  again  in  the  house  at  a  party  in  De- 
cember following ;  but  stayed  only  a  short  time.  He  paid  no 
further  attentions,  and  was  not  again  at  the  house  until  he  was 
sent  for  when  about  to  be  married.  In  December,  1841,  the 
witness  first  heard  a  report  of  the  defendant's  attentions  to  the 
lady  he  afterwards  married.  In  August,  1842,  about  a  fortnight 
before  the  marriage,  the  plaintiff  heard  of  the  intended  marriage 
in  a  way  that  induced  her  to  give  credit  to  the  report,  and  she 
was  immediately  taken  with  spasms,  such  as  the  attending  phy- 
sicians said  they  had  never  before  seen  or  heard  of  This  was  on 
Saturday ;  and  on  the  Monday  following  the  defendant  was  sent 
for  and  visited  the  plaintiff.  The  defendant's  brother  was  also 
aent  for,  and  had  a  conversation  with  the  family. 

The  jdaintiff  proved  by  another  witness  that  the  defendant 
walked  with  her  most  of  the  evening  at  a  party  in  the  spring 
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of  1839,  but  he  walked  a  part  of  the  eveniog  with  another  lady. 
Also  that  the  defendant  walked  with  the  plaintiff  from  the 
bethel  school  one  rainy  day.  The  defendant  was  the  supeim- 
tendent,  and  the  plaintiff  a  teacher  in  the  school.  On  one  occa- 
sion, when  the  defendant  was  riding  in  his  sleigh  with  several 
ladies,  he  overtook  the  plaintiff  and  asked  her  to  ride,  and  she 
did  so.  The  witness  did  not  recollect  seeing  the  parties  iog^h- 
er  at  any  other  time.  This  was  the  only  evidence  of  any  inti- 
macy between  the  parties^  save  what  was  sworn  to  by  Frances 
Conrad. 

The  other  facts  proved  at  the  trial)  so  &r  as  they  are  necessary 
to  present  the  points  of  law  arising  in  the  case^  are  sufficiently 
stated  in  the  opinion  of  the  court.  After  the  judge  had  charged 
the  jury,  the  defendant's  counsel  requested  him  to  charge,  that 
if  they  believed  from  the  evidence  there  was  no  other  promise 
made  by  the  defendant  than  that  if  he  married  ang  one  he 
would  marry  the  plaintiff,  then  the  action  could  not  be  sus- 
tained. The  judge  remarked  to  the  jury  that  such  was 
the  law,  and  he  had  so  intended  to  charge  them.  The 
jury  found  a  verdict  for  the  plaintiff  for  eight  thousand  dollars 
damages. 

The  defendant  now  moved  for  a  new  trial  on  a  case.  Amo- 
tion was  previously  made  at  a  special  term  to  set  aside  the  verdict 
on  the  ground  of  irregularities  at  the  trial,  which  motion  was  held 
under  advisement.  In  addition  to  the  affidavits  used  on  thai 
motion,  others  were  now  read  by  both  parties. 

B,  Johnson  ^  J.  A.  Spencer^  for  the  defendant 

M.  T,  Reynolds,  for  the  plaintiff. 

By  the  Court,  Bronson,  J.  If  the  principal  witness  must 
be  understood  as  swearing  to  an  unconditional  promise  of  mar- 
riage, there  is  nothing  in  the  case  which  tends  in  the  slightest 
degree  to  corroborate  her  testimony.  So  far  as  appears,  no  one 
else  had  ever  known  or  heard  of  any  intimacy  between  the  par- 
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tieSy  or  that  the  defendant  had  ever  paid  any  marked  attentions 
to  the  plaintiff.  No  one  but  the  siste^ — not  even  the  other 
members  of  the  family,  nor  any  of  the  family  connections — seem 
to  have  either  known  or  suspected  that  there  was  an  engage- 
ment of  any  kind  between  the  parties.  The  attempt  which  the 
jriiaintiff  made  to  show  facts  from  which  a  promise  might  be  in- 
ferred, or  which  would  tend  to  confirm  the  direct  evidence  of  a 
jwomise,  wholly  fAiled.  It  is  unusual,  to  say  the  least,  that  an 
engagement  of  this  kind  should  exist  for  nearly  two  years  and 
a  half,  between  persons  residing  in  the  same  country  village, 
without  any  such  manifestation  of  partiality  on  the  part  of  die 
gentleman  as  to  induce  a  suspicion  among  either  neighbors  or 
friends  that  a  marriage  was  in  contemplation.  In  addition  to 
this,  the  notes  which  were  written  by  the  plaintiff  to  the  defend- 
ant, and  the  non-production  of  his  answers,  if  any  were  given, 
fumish  reasons  for  the  belief  that  the  anxious  and  tender  feel- 
ings which  were  manifested  by  the  lady  were  not  reciprocated 
by  the  gentleman ;  and  these,  with  several  other  facts  which 
appear  in  the  case,  tend  strongly  to  the  conclusion  that  neither 
of  the  parties  supposed  there  was  any  engagement  between 
them.  Still  the  credibility  of  the  principal  witness  was  a  ques- 
tion for  the  jury.  And  although  she  did  not  hear  the  conver- 
sations of  which  she  speaks  under  the  most  &vorable  circum- 
stances for  arriving  at  an  accurate  knowledge  of  how  much  was 
intended  by  the  parties ;  and  although  she  had  made  memo- 
randa, and  recited  the  conversations  in  a  way  which  induced  a 
suspicion  on  the  part  of  the  counsel  that  her  story  had  been 
prepared  for  the  occasion ;  it  still  belonged  to  the  jury  to  say 
with  how  many  grains  of  allowance  her  testimony  should  be 
received.  The  defendant's  counsel  asked  too  much,  therefore, 
whm  they  requested  the  judge  to  tell  the  jury  that  her  testi- 
mony ouf^i  to  be  wholly  disr^arded.  It  is  sometimes  proper — 
and  it  would  have  been  well  enough  in  this  case — ^for  the  judge 
to  lay  down  certain  rules  or  principles  for  the  guidance  of  tlic 
jury  in  passing  upon  the  credibility  of  a  witness.  But  the  coun- 
sel made  no  such  request ;  and  it  cannot  often  be  proper  for  the 
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judge  to  tell  the  jury  that  they  are  not.at  liberty  to  bdjevQ  n 
witness,(a) 

The  second  letter  written  by  the  plaintiff's  brother,  Tinceat 
Conrad,  can  only  be  regarded  as  the  act  of  a  third  person,  for 
which  the  plaintiff  was  not  responsible.  There  is  no  evidence 
that  she  approved  of  it,  or  even  knew  that  such  a  letter  had  been 
written.  It  is  said  that  the  letter  should  have  been  received  by 
way  of  impeaching  the  testimony  which  had  been  given  by  the 
writer.  But  I  do  not  see  that  it  could  lunount  to  an  impeach- 
ment. The  letter  was  written  after  the  defendant's  marriage, 
and  it  speaks  of  a  conditioned  promise  to  marry  the  plainti^  or 
to  marry  her  if  he  ever  married  at  all  But  the  writer  h^i 
said  nothing  in  his  testimony  about  an  unconditional  promiae. 
Indeed,  no  such  thing  seems  to  have  been  thought  of  by  any 
one  until  about  the  time  the  suit  was  commenced.  I  do  oot 
see  that  there  was  any  error  in  rejecting  this  evidence. 

It  is  next  said,  that  the  verdict  is  against  evidence — that  there 
was  no  proof  of  an  unconditional  promise  of  marriage.  It  has 
already  been  remarked,  that  there  is  nothing  firom  which  a 
p^mise  of  marriage  can  be  inferred.  The  case .  turns  wholly 
upon  the  direct  evidence  of  a  promise,  given  by  a  single  witness, 
without  the  aid  of  any  collateral  fact  to  support  her  testimony* 
Many  of  the  collateral  facts  tend  to  the  conclusion  that  there 
was  no  engagement  of  any  kind  between  the  parties,  i^t  the 
jury  have  passed  upon  the  credibility  of  the  witness,  and  I  shall 
assume  that  she  has  related  tnily  what  she  overheard  while 
listening  to  the  conversations  of  the  parties.  She  does  not  pre- 
tend to  have  heard  all,  or  any  considerable  portion,  of  what 
passed  in  either  of  the  conversations ;  and  it  is  quite  possible 
that  she  may  have  heard  the  parties  speak  of  marriage,  when, 
if  we  had  the  whole  conversation,  it  would  be  evident  that 
neither  of  them  had  any  settled  purpose  of  contracting  that  re- 
lation. But  if  nothing  had  been  said  beyond  what  the  witnesa 
has  related,  I  do  not  see  how  it  would  be  possible  to  uphold  the 


(a)  Hie  cafle  of  Diudap  v.  PaUermm,  (5  Cowen,  S4S,)  liimidM  an  iutane* 
wfaflra  the  judge  may  thus  intefeie. 
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Teidict.  I  do  not  intend  to  say  that  there  was  no  evidence 
which  would  warrant  the  jury  in  finding  a  promise  of  some 
kind ;  but  only  that  there  was  no  suflScient  ground  for  finding 
any  of  the  promises  upon  which  the  plaintiff  has  counted.  With- 
out detailing  the  conversations  particularly,  it  will  be  sufficient 
to  say,  that  they  were  of  an  equivocal  character,  and  to  show 
how  they  were  understood  by  the  witness,  and  by  the  plaintiff 
herself.  The  last  conversation  was  in  October,  1841,  when 
the  plaintifi^  according  to  the  testimony  of  the  witness,  said 
imaong  other  things,  "  there  is  no  certainty  about  my  getting 
married  ;  but  I  wont  say  I  never  will  She  [the  plaintiff]  said, 
Mr.  Williams,  shall  I  still  consider  myself  engaged  to  you,  if 
you  ever  do  get  married  ?  He  said,  yes."  After  the  plaintiff 
was  taken  with  the  strange  spasms,  about  a  fortnight  before  the 
marriage,  the  defendant  was  sent  for  and  went  to  the  house, 
where  he  had  not  before  been  for  the  last  nine  months,  except 
that  he  had  called  there  a  short  time  one  evening,  eight  months 
before,  at  a  party.  The  sister  testifies  that  when  the  defendant 
went  to  the  bed,  the  plaintiff  said,  "  Mr.  Williams,  didn't  you  tell 
me  you  would  marry  me  when  you  married  any  one  7  He 
said  he  did ;  but  it  was  only  to  calm  her  feelings.  She  said,  I 
knew  you  told  me  so ;  but  I  did  not  know  what  you  told  me 
so  for."  On  the  cross  examination,  the  witness  gave  the  conver- 
sation in  this  way — "  Mary  said,  did  you  not  tell  me  if  you 
married  any  one  you  would  marry  nie?  He  said  he  had." 
The  family  then  sent  for  the  defendant's  brother,  Timothy ; 
and  the  sister  testified  that  she  told  him,  the  defendant  "  had 
said  he  would  marry  Mary  whenever  he  got  married.^  Timo- 
thy testified  that  when  sent  for  he  went,  and  had  a  conversation 
with  the  plaintiff  and  her  sister  Frances.  He  added :  "  Mary 
stated  that  my  brother  had  not  done  with  her  as  he  agreed.  She 
said  he  had  told  her  he  never  intended  to  marry  any  body. 
That  when  she  told  him  he  would  perhaps  change  his  mind,  he 
told  her  he  would  let  her  know  if  he  did.  She  said  he  added 
still  further,  that  if  he  ever  married,  he  would  come  and  take 
her.  I  think  these  were  the  words,  or  very  near  the  words. 
Fanny  was  present  and  asserted  the  same  thing,  and  said 
VoT.  VI.  67 
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^6  had  heard  him  sap  so.  She  said  he  told  Maiy  if  he  ever 
got  married  he  would  come  and  take  her.  That  he  said  he 
never  intended  to  marry  any  one :  that  she  could  not  depend 
on  him,  I  understood  botii  Fanny  and  Mary  to  say  so.  No 
other  promise  was  mentioned  as  I  recollect."  The  witness  call- 
ed again  the  next  day,  when  Fanny  and  Mary  "  both  reiterated 
what  was  said  the  evening  before."  Pour  or  five  days  after- 
wards, and  after  the  plaintiff's  biothej  Vincent  had  had  ample 
time  to  inform  himself  of  whatever  the  family  knew  or  felt  on 
the  subject,  he  wrote  the  plaintiff  a  letter  bearing  date  the  &th  of 
September,  1842 — two  days  before  the  mairiage — which  he  tes- 
tified, was  written  "with  an  understanding  with  Mary."  In 
this  letter  the  brother  said — ^^^This  communication  is  made, 
partly  by  request  of  sister  Mary,  and  partly  on  my  own  account, 
to  inform  you  whcU  toe  shall  require  of  you  in  order  to  the 
friendly  arrangement  of  the  unfortimate  affair  now  existing  be- 
tween us.  My  sister  directs  me  to  say,  that  she  will, require 
you  to  fulfil  the  solemn  engagement  made  with  her,  which 
toas  substantially  this  ;  that  if  you  ever  m><xrried,  you  weuld 
marry  her.  This  engagement,  if  feithfully  kept  on  your  port, 
although  it  does  not  bind  you  to  marry,  will  nevertheless  com- 
pel you  to  abandon  entirely  your  intended  marriage  with  cmr 
other^  which  you  have  acknowledged  is  soon  to  take  jdace. 
This,  my  sister  as  well  as  myself  insist  upon  your  doing,  and 
is  all  that  she  at  present  requires."  Then  followed  a  require- 
ment that  the  defendant  should  make  an  apology  to  the  brother, 
with  a  threat  in  case  the  defendant  r^sed  to  comply  with  these 
terms.  The  defendant  answered  the  letter ;  but  the  plaintiff 
did  not  produce  the  answer. 

Whatever  iriference  might  be  drawn  from  any  or  all  of  the 
five  conversations  which  were  overheard  by  Frances,  if  thejr 
stood  unexplained,  both  the  plaintiff  and  her  witness — and  I 
may  add,  the  whole  family,  so  far  as  they  profess  to  know  any 
thing  about  the  matter — are  fully  committed  in  relation  to  the 
nature  and  extent  of  the  alleged  promise.  They  have  told  us 
how  the  conversations  were  understood  by  them ;  and  this  has 
bMn  done  oa  occasions  and  under  circumstances  when  they 
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were  disposed  to  make  the  very  worst  case  they  could  against 
the  defendant.  Taking  their  own  account  of  the  matter,  there 
never  was  an  unconditional  promise  to  marry  the  plaintiff.  At 
the  most  the  promise  was,  not  to  marry  any  one  else ;  or  to 
marry  the  plaintiff  if  he  married  any  one.  This  was  the  charge 
brought  against  the  defendant  when  he  was  sent  for ;  and  it 
was  repeated  to  his  brother  on  the  two  following  days.  And 
after  the  family  had  taken  further  time  for  deliberation,  the  ac* 
cusation  was  set  forth  in  a  formal  written  document,  which  was 
the  joint  act  of  the  plaintiff  and  her  brother,  and  contained  the 
terms  on  which  the  matter  might  be  arranged.  There  was  no 
pretence  of  any  thing  more  than  a  conditional  engagement,  and 
it  was  expressly  admitted  that  it  was  such  an  one  as  did 
not  bind  the  defendant  to  marry  the  plaintiff,  but  only  to  re- 
linquish the  purpose  of  marrying  another  lady.  Now,  upon 
such  a  state  of  facts,  the  jury  was  not  at  liberty  to  find 
an  unconditional  promise.  There  are  other  &cts  in  the 
case  which  strongly  tend  to  the  conclusion  that  injustice 
has  been  done  to  the  defendant;  but  this  is  enough.  We 
do  not  very  often  c  isturb  the  verdict  of  a  jury  on  the  ground 
that  it  is  against  evidence;  but  if  it  should  not  be  done 
in  a  case  like  this,  there  is  reason  to  fear  that  the  trial  by  jury 
would  soon  cease  to  be  a  blessing,  and  fall  into  discredit  with 
the  people. 

It  has  not  been  contended  that  an  action  would  lie  upon  such 
a  promise  as  has  been  mentioned.  It  was,  in  effect,  a  promise 
in  restraint  of  marriage.  But  it  is  enough  to  say,  that  the  plain- 
tiff has  not  counted  upon  any  such  promise  as  that  which  was 
proved. 

Although  the  verdict  must  be  set  aside  without  any  reference 
to  the  facts  disclosed  by  the  affidavits,  I  am  glad  tlxat  the  affi- 
davits have  been  laid  before  us,  because  they  have  relieved  my 
mind  from  the  apprehension  that  the  jury  had  been  carried 
away  by  prejudice,  partiality,  or  passion.  It  appears  from  the 
case  that  at  the  close  of  the  charge  the  judge  was  requested  by 
the  defendant's  counsel  to  instruct  the  jury  that  the  action  could 


452       CASES  IN  THE  SUPREME  COURT. 

Conrad  v.  Williama. 
i . 

not  be  sustained  on  such  a  conditional  promise  as  has  been 
mentioned  ;  and  the  judge  told  the  jury  that  such  was  the  law. 
Every  one  of  the  jurors  has  made  affidavit  that  although  he  no- 
ticed that  something  passed  between  the  counsel  and  the  judge 
at  the  close  of  the  charge,  yet,  owing  to  the  great  noise  and 
confusion  which  then  prevailed  in  the  house,  he  did  not  heai 
what  was  said  by  either.  This  explains  how  it  happened  thai 
the  jury  found  a  verdict  which  was  not  warranted  by  the  evi- 
dence before  them. 

I  must  not  dismiss  this  case  without  a  further  remark  upon 
what  appears  in  the  affidavits.     Although  there  is  a  conffict  in 
the  statements  upon  some  points,  it  is  impossible  to  read  the 
affidavits  without  the  painful  apprehension  that  popular  feeling 
was  brought  to  bear  upon  the  administration  of  justice.    Some 
portion  of  the  applause  which  a  part  of  the  audience  bestowed 
upon  the  plaintiff's  counsel  was  probably  intended  for  the  jury; 
and  there  was  a  want  of  that  order  and  decorum  which  ^ould 
always  prevail  in  courts  of  justice.    It  is  not  to  be  tolerated  that 
men  should  go  into  such  a  place  and  manifest  their  feelings, 
prejudices  or  passions,  for  the  purpose  of  exerting  an  influence 
upon  those  who  sit  in  judgment  upon  the  rights  of  parties.    Al- 
though some  of  the  witnesses  say  that  there  was  not  much  dis- 
turbance in  the  house,  we  have  the  remarkable  fact,  proved  be- 
yond the  possibility  of  contradiction,  that  in  consequence  of  the 
noise  and  confusion  which  prevailed,  not  one  word  of  the  most 
important  part  of  the  charge  was  heard  by  a  single  juror.    I 
call  it  the  most  important  part  of  the  charge,  for  the  reason  that 
if  the  jurors  had  heard  and  followed  it,  they  could  not  have 
found  the  verdict  which  was  rendered.     There  were  collateral 
fiacts  in  the  case  which  were  calculated  to  awaken  sympathy 
for  the  plointiff,  and  excite  prejudices  against  the  defendant 
In  such  a  case,  more  than  usual  pains  should  be  taken  to  guard 
the  jury  against  being  carried  away  from  the  main  points  of  the 
controversy.    But  I  will  not  pursue  the  subject.    What  would 
be  our  duty  if  the  case  stood  wholly  upon  the  affidavits  need 
not  be  considered ;  for  whether  we  open  them  or  not,  it  is  clear 
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that  there  must  be  a  new  trial.  But  as  there  was  no  error  in 
the  ruling  of  the  judge  upon  any  point  of  law,  it  must  be  on 
payment  of  costs. 

Ordered  accordingly. 


Hathaway  vs.  Power. 


A  deed  described  the  premises  intended  to  be  conveyed  as  follows :  "  All  that  cer- 
tain tract  or  parcel  of  land  situate  in  township  number  eleven  in  the  third  range 
of  townships,  coonty  of  Ontario  and  state  of  New-York,  it  bein^  one  hundred 
and  sixty  acres  of  land,  in  lot  nmnber  fourteen,  with  all  the  hexeditaments  and 
sppurteoances  thereunto  belonging."  Held,  that  though  lot  number  fourteen 
contained  one  hundred  and  eighty-Jive  acres,  the  whole  passed  under  the  deed. 

The  plaintiff  brought  an  action  of  trespass  in  the  Ontario 
conunon  pleas  for  breaking  and  entering  a  certain  close  and 
cutting  and  carrjring  away  a  quantity  of  wood.  The  cause 
was  removed  by  certiorari  into  the  supreme  court,  and  was 
tried  at  the  Ontario  circuit  in  .November,  1841,  before  Mose- 
LEY,  C.  Judge.  The  main  question  was,  whether  the  de- 
fendant had  title  to  the  loais  in  quo.  The  plaintiff  claimed  un- 
der a  deed  from  Nathan  Comstock,  dated  in  September,  1814, 
and  recorded  in  July,  1823.  The  defendant  relied  upon  a  deed 
from  Nathan  Comstock  and  William  Taft  to  Abiather  Power, 
dated  the  12th  of  July,  1806,  and  recorded  in  October,  1818, 
containing  the  following  description,  viz. :  "  All  tijat  certain 
tract  or  parcel  of  land  situate  in  township  number  eleven  in  the 
third  range  of  townships,  county  of  Ontario  and  state  of  New- 
York,  it  being  one  hundred  and  sixty  acres  of  land,  in  lot  num- 
ber fourteen,  with  all  the  hereditaments  and  appurtenances 
thereimto  belonging."  The  deed  purported  to  have  been  given 
in  consideration  of  six  hundred  and  forty  dollars.  The  locus 
in  quo  consisted  of  twenty-five  acres  in  the  south  east  corner  of 
lot  number  fourteen ;  and  it  was  proved  that  in  1836,  before  the 
alleged  trespass  was  committed,  the  plaintiff  built  a  fence  around 
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this  part  of  the  lot.  It  was  further  proved  that  the  lot  contained 
one  hundred  and  eighty-five  acres ;  that  Abiather  Power  cleared 
off  the  principal  part  of  the  timber  from  the  lot,  and  fenced  in 
the  clearing ;  that  the  south  east  corner,  however,  was  not  clear- 
ed, but  was  reserved  by  him  as  wood  land;  that  he  claimed  title 
to  it  under  his  deed  until  1834,  when  he  sold  to  the  defen- 
dant ;  and  that  after  the  plaintiff  fenced  the  twenty-five  acres, 
the  defendant  entered  upon  it,  and  did  the  acts  complained  of 
in  this  suit  The  plaintiff  asked  the  circuit  judge  to  charge, 
among  other  things,  that  the  deed  from  Comstock  and  Taft  to 
Abiather  Power  conveyed  only  one  hundred  and  sixty  acres ; 
and  ^'  that  the  grantee  became  thereby  either  a  tenant  in  com- 
mon with  the  owner  of  the  residue  of  the  lot,  or  had  the  rij^t 
of  election  in  locating  his  one  hundred  and  sixty  acres  in  such 
part  of  the  lot  as  he  pleased  ;  but  that  in  either  case  he  was 
limited  in  quantity  to  the  number  of  acres  mentioned  in  his 
deed."  The  judge  declined  so  to  charge,  remarking,  however, 
that  the  phraseology  of  the  deed  did  "  not  enable  the  court  to 
say  with  certainty  that  it  conveyed  the  whole  lot."  He  submit- 
ted the  case  to  the  jury  upon  the  question  of  adverse  possession, 
and  they  found  in  favor  of  the.  defendant.  The  plaintiff  now 
moved  for  a  new  trial  upon  a  bill  of  exceptions. 

A.  Lester,  for  the  plaintiff. 
A.  Warden,  for  the  defendant. 

Bp  the  Court,  Beardslet,  J.  If  the  deed  from  Comstock  and 
Taft  to  Abiather  Power  conveyed  the  whole  of  lot  number  four- 
teen, it  cannot  be  denied  that  a  complete  defence  was  made  out 
to  the  present  action.  That  Comstock  and  Taft  owned  the  lot, 
was  not  controverted  at  the  trial ;  and  it  was  proved  that  Abia- 
ther Power  had  executed  a  deed  purporting  to  convey  the  whole 
of  it  to  the  defendant  In  this  view  of  the  case,  therefore,  the 
only  question  is  as  to  the  meaning  and  effect  of  the  deed  fiom 
Comstock  and  Taft  to  Abiather  Power. 

The  description  in  this  deed  is  as  follows:  ^  AU  duit  certain 
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tract  or  parcel  of  land  situate  in  township  number  eleven  in  the 
third  range  of  townships,  county  of  Ontario  and  state  of  New- 
York,  it  being  one  hundred  and  sixty  acres  of  land,  in  lot  num- 
ber fourteen,  with  all  the  hereditaments  and  appurtenances 
thereunto  belonging." 

Lot  number  fourteen,  mentioned  in  the  description,  contains 
(me  hundred  and  eighty-five  acres  of  land.  But  if  the  lot  con- 
tained five  hundred,  instead  of  one  himdred  and  eighty-five 
acres,  the  diflSculty  would  be  no  greater  than  now  exists ;  nor 
do  I  perceive  it  would  be  less,  if  the  true  number  was  only  one 
hundred  and  sixty-one  acres.  The  doubt  is  as  to  the  "  tract  or 
parceF — not  as  to  its  size — and  that  portion  of  the  description 
which  mentions  the  number  of  acres,  affords  no  aid  whatever 
in  ascertaining  the  particular  piece  of  land  intended.  Indeed,  I 
have  no  hesitation  in  saying  that  if  we  reject  the  number  of  the 
lotj  the  deed  is  void  on  the  ground  of  uncertainty.  Take  the 
residue  of  the  description — "  all  that  certain  tract  or  parcel  of 
land,"  "  being  one  hundred  and  sixty  acres" — and  it  amounts 
to  nothing,  although  it  declares  the  land  to  be  situate  in  a 
particular  township,  county  and  state.  If  it  should  appear  that 
there  was  but  one  tract  of  that  precise  number  of  acres  in  the 
township  named,  such  a  description  might  perhaps  be  certain 
enough.  In  the  present  case,  however,  if  the  words,  a  "  cer- 
tain tract  &c.,  being  one  hundred  and  sixty  acres  of  land, 
in  lot  number  fourteen,"  are  understood  to  be  descriptive  of 
a  part  only  of  that  lot,  nothing  can  be  more  uncertain.  The 
lot  contains  one  hundred  and  eighty-five  acres ;  and  as  it  has 
no  such  aobdivision  as  one  hundred  and  sixty  acres,  how 
can  these  wxsrds  be  made  to  indicate  a  "  certain  tracf^  of  that 
size  ?  In  truth,  the  ?iumber  of  the  lot  ascertains  the  tract  in- 
tended to  be  conveyed,  or  there  is  nothing  in  the  deed  by  which 
it  is  done.  The  number  of  acres  named  gives  no  aid  on  the 
point  of  Mkntity,  and  can  only  be  regarded  as  an  attempted  de- 
signation of  quantity  which  turns  out  to  be  erroneous. 

But  a  deed  will  not  beiield  void  because  some  of  its  parts  are 
ambiguous  or  contradictory.  If  upon  the  whole  instrument 
there  is  enough  to  indicate  what  the  parties  intended,  withT«^ 
flonable  certainty,  that  will  sufiice.    Words,  if  necessary,  may 
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be  sapplied  by  intendment,  and  particnlar  clauses  and  provisions 
qualified,  transposed  or  rejected,  in  order  to  ascertain  and  give 
effect  to  the  intention.  "Ail  ambiguity  of  words  within  tlie 
deed,"  as  Lord  Bacon  expresses  it,  "  may  be  helped  by  construc- 
tion;" {1  Phil.  rh\  538;)  and  courts  will  labor  diligently  to 
make  deeds  effectual  between  parties,  rather  than  reject  them  as 
unintelligible  and  nugatory.  "  I  do  exceedingly  commend  the 
judges,"  say^  Lord  Hobart,  {Earl  of  ClanrickarcPs  case^  Hob. 
277,)  "that  are  curious  and  almost  subtile,  (istuti,  to  invent 
reasons  and  means  to  make  acts  according  to  the  just  intent  of 
the  parties,  and  to  avoid  wrong  and  injury  which  by  rigid  rules 
might  be  wrought  out  of  the  act" — a  sentiment  which  has  re- 
ceived the  approval  of  the  wisest  sages  of  the  law.  (1  Vent. 
141 ;  2  Wils.  78.) 

It  is  our  duty  then,  by  a  proper  construction  of  this  deed, 
to  ascertain  if  we  can  what  land  it  was  designed  to  convey. 
"  Whenever,"  says  Chief  Justice  Willes,  "  it  is  necessary  to  give 
an  opinion  upon  the  doubtful  words  of  a  deed,  the  first  thing 
we  ought  to  inquire  into  is,  what  was  the  intention  of  the  par- 
ties. If  the  intent  be  as  doubtful  as  the  words,  it  will  be  of  no 
assistance  at  all.  But  if  the  intent  of  the  parties  be  plain  and 
clear,  we  ought  if  possible  to  put  such  construction  on  the 
doubtful  words  of  a  deed,  as  will  best  answer  the  intention  of 
the  parties,  and  reject  that  construction  which  manifestly  tends 
to  overturn  and  destroy  it."  {Parkhurst  v.  Smithf  Wales' 
Rep.  332.) 

Now  it  is  plain  upon  the  words  of  this  deed,  as  fiaud 
is  not  pretended,  that  the  parties  intended  it  should  be  an 
effective  conveyance.  It  was  given  in  consideration  of  six 
hundred  and  forty  dollars  paid  to  the  grantors,  and  there  can 
be  no  doubt  that  they  designed  to  transfer  to  the  grantee  a  valid 
title  to  some  piece  of  land.  They  intended  to  transfer,  moreo- 
ver, not.  merely  a  right  to  select  a  given  munber  of  acres  out  of 
a  larger  tract,  but  the  particular  piece  of  land  which  the 
deed  assumes  to  describe.  The  subject  matter  is  declared  to  be 
a  "  certain  tract  or  parcel  of  land,"  and  "  alP  of  that  tract  or 
parcel.    And  such  being  the  intent  expressed  by  the  deed,  every 
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woid  contained  in  it  should  be  understood  as  designed  to  carry 
that  intent  into  eflEect 

The  substance  of  every  grant  is  but  a  declaration  of  the  own* 
er's  will  to  transfer  a  thing  to  another,  and  if  by  any  words  his  in- 
tention to  pass  the  thing  appears,  a  slight  mistake  or  error  in  the 
description  will  not  vitiate  the  grant.  {Bac,  Abr.  tit.  Grants^ 
{H.) )  ''  Too  much  regard  is  not  to  be  had  to  the  natural  and 
prc^r  signification  of  words  and  sentences,  to  prevent  the  sin^ 
pie  intention  of  the  parties  from  taking  effect"  {Parkhurst 
Y.  SmiA,  2  Willes^  Rep.  332.)  "  Construction  shall  be  made 
of  wordS)  if  it  can,  to  support  that  which  seems  to  be  the  intent 
of  the  parties."  {Comyn^s  Dig.  tit.  Parols,  {A.  23.)  "  Ambig- 
uous words  shall  be  expoimded  as  near  to  the  intent  as  may  be." 
Comyn's  Digest,  tit.  Parols,  {A.  3.);  2  Bl  Com.  379;  Shep. 
Tmch.  86,  87,  88,  Preston's  ed.) 

But  there  are  other  rules  of  construction  which  should  not 
be  overlooked.  This  being  a  deed  poll,  it  should  be  construed 
iBOfit  strongly  against  the  grantors.  The  words  used  are  to  be 
deemed  their  words,  and  if  equivocal,  that  shall  not  benefit  the 
parties  using  them.  '^  All  manner  of  deceit  is  hereby  avoided 
in  deeds;  for  people  would  always  affect  ambiguous  expres- 
ak>ns^  if  they  were  afterwards  at  liberty  to  put  their  own  con- 
struction on  them."  (4  Cruisers  Dig.  tit.  Deed,  ck.  19,  i  13 ; 
Shep.  Touch.  87, 88,  Preston's  ed. ;  Jackson  v.  Gardner,  8  Johns. 
Bep.ZU]  AdamsY.Frothingkam,3Mass.Rftp,352,36h)  "In 
a  deed,  f  there  be  two  clauses  so  totally  repugnant  to  each  othei^ 
that  they  cannot  stand  together,  the  first  shall  be  received  and  the 
latter  rejected."  {Shop.  Touch.  88,  Preston's  ed.)  That  which 
is  most  material  and  most  certain  in  a  description,  shall  control 
that  which  is  less  material  and  less  certain.  {Doe  v.  TTiomp-^ 
sen,  6  Cowen,  373 ;  Newsom  v.  Pryor,  7  Wheat.  10;  Jackson 
V.  Wendell,  5  Wend.  147.)  Where  the  description  given  in 
a  deed  contains  several  particulars,  all  of  which  ape  necessary 
to  ascertain  the  land  intended  to  be  conveyed,  nothing  but  what 
will  correspond  with  all  those  particulars  can  pass  by  the  grant 
But  if  there  be  certain  particulars  sufficiently  ascertained  to  lo* 
cate  the  land,  the  addition  of  false  or  mistaken  particulars  may 
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be  rejected.  ( Wendell  v.  The  People,  8  Wend.  189 ;  Loomis 
V.  Jackson,  19  Johns.  Rep.  462.)  In  Jackson  v.  Blodget,  (16 
Johns.  Rep.  172,  179,)  Chief  Justice  Spencer,  after  adverting  to 
some  of  the  rules  of  construction  applicable  to  deeds,  observed: 
"  These  principles  are  the  landmarks  on  which  real  property 
essentially  depends.  In  Ooodtitle  v.  Bailey,  {Cawp.  600,) 
Lord  Mansfield  said,  the  rules  laid  down  in  respect  to  the  con- 
struction of  deeds  are  founded  in  law,  reason  and  common  sense ; 
that  they  shall  operate  according  to  the  intention  of  the  parties, 
if  by  law  they  may,  and  if  they  cannot  operate  in  one  torm, 
they  shall  operate  in  that  which  by  law  will  effectuate  the  in- 
tention." 

Upon  the  words  used  in  this  deed  the  intention  to  convey  the 
whole  of  a  "  certain  trac^  of  land,  is  perfectly  manifest.  It  is 
the  leading  idea,  and  is  expressed  in  the  first  line  of  the  descrip- 
tion. Every  other  idea  in  the  description  has  reference  to  this 
as  primary  and  controlling.  The  deed  then  proceeds  to  de- 
scribe the  premises  as  situated  in  a  certain  township  in  the  county 
of  Ontario.  But  this  wholly  fails  to  give  a  local  position  to  the 
tract,  nor  is  that  attained  by  declaring  that  the  quantity  is  "one 
hundred  and  sixty  acres  of  land."  These  words,  I  admit,  give 
us  some  notion  of  the  extent  of  the  tract,  but  none  whatever 
of  its  locality.  The  statement  of  quantity  is  matter  of  descrip- 
tion ;  but  if  that  must  be  taken  to  be  strictly  true,  the  deed  is 
necessarily  inoperative.  Understood  in  this  sense,  it  could  only 
convey  a  ^^  certain  tract^  of  one  hundred  and  sixty  acres  in 
lot  number  fourteen ;  but  as  there  was  no  such  tract  in  that 
lot,  the  deed  would  fail  for  want  of  certainty.  This  diffi- 
culty, however,  is  not  insurmountable.  We  have  only  to 
reject,  as  we  ought  to  do,  the  statement  of  the  number  of  acres 
in  the  deed,  always  the  most  uncertain  part  of  every  descrip- 
tion,(a)  and  all  embarrassment  vanishes.  The  land  upon  which 
the  deed  was  to  operate  will  then  be  described  n&^all  that  cer- 


(a)  See  CoiMn  ^  HiWs  NoteB  to  Phil  Ev.  1380,  L 
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tain  tract  or  parcel  &c.,  situate  in  township  number  eleven  in 
the  third  range  of  townships,  county  of  Ontario  and  state  of 
New- York,"  "  in  lot  number  fourteen,  with  all  the  hereditaments 
and  appurtenances  thereunto  belonging."  These  words  are 
properly  descriptive  of  cdl  the  land  in  that  lot,  and  they  should 
be  so  applied  and  understood.  Certainty  in  the  piece  to  be  con- 
veyed is  an  essential  part  of  the  description ;  and  no  land  in  the 
lot,  short  of  the  whole  of  it,  can  be  made  to  satisfy  the  idea  of 
certainty. 

The  embarrassment  in  the  case  has  arisen  from  laying  too 
great  stress  on  the  words,  "  it  being  one  hundred  and  sixty 
cures  of  land?^  It  is  assumed  that  this  clause  must  be  strictly 
true ;  and  then,  as  lot  number  fourteen  contains  one  hundred 
and  eighty-five  acres,  it  is  argued  that  a  part  of  it  only  was  in- 
tended to  pass.  But  these  words  are  descriptive  of  quantity, 
and  nothing  more ;  and  no  deed  was  ever  held  void  for  a  mis- 
take in  this  respect. 

Undoubtedly,  effect  should  be  given,  if  practicable,  to  every 
part  of  the  description.  Still,  if  some  part  is  inapplicable  or 
untrue,  and  enough  remains  to  show  what  was  intended,  the 
deed  must  be  upheld.  The  fiilse  or  mistaken  part  should  be 
rejected,  and  when  that  happens  to  be  a  mere  statement  of  the 
quantity,  it  will  be  done  without  the  least  hesitation.(i)  I  un- 
derstand this  deed  to  be  in  effect  the  same  as  if  the  de- 
scription had  been,  all  the  land  in  lot  number  fourteen^  being 
one  hundred  and  sixty  acres.  Such  a  description,  although 
mistaken  as  to  the  quantity,  would  beyond  all  doubt  have  car- 
ried the  entire  lot. 

There  are  cases  where  the  description  in  a  deed  is  so  uncer- 
tain that  of  itself  it  conveys  nothing,  and  yet  it  may  become 
operative  by  the  election  of  the  grantee.  Thus,  "  if  a  man  grant 
twenty  acres,  parcel  of  his  manor,  without  any  other  descrip- 
tion of  them,  yet  the  grant  is  not  void,  for  an  acre  is  a  thing 
certain,  and  the  situation  may  be  reduced  to  a  certainty  by  the 


(b)  Sm  Cowen  ^  HaTt  Notet  to  PkO,  Ev.pp.  1377  to  1383. 
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election  of  the  grantee."  So  "  if  a  man  grant  six  huadied 
cords  of  wood,  out  of  a  large  wood,  the  grantee  hath  election." 
(JSoc.  Ab.  Crrants,  (iff)  3 ;  Mervyn  v.  Lyds^  Dyer,  91.) 

But  these  are  instances  where  the  grant  is  not  intended,  nor 
does  it  assume  to  indicate  the  particular  thing  to  be  conveyed, 
that  being  designedly  left  for  future  selection.(c)  In  the  present 
case,  however,  a  *f  certain  trtict  or  parcel  of  land,"  and  not  a 
certain  quarUHy  to  be  selected  from  a  larger  tract,  was  to  pass 
by  the  grant.  There  was,  therefore,  no  room  for  election. 
The  law,  and  not  the  act  of  the  grantee,  must  determine  what 
parcel  of  land  was  conveyed ;  and  if  none  is  sufficiently  describ- 
ed for  this  purpose,  the  deed  is  necessarily  void.  But  in  my 
opinion  the  deed  is  certain  enough,  and  the  judge  should  have 
held  that  its  effect  was  to  convey  title  to  the  whole  lot  This 
would  at  once  have  ended  the  cause  at  the  circuit 

The  counsel  for  the  plaintiff  requested  the  judge  to  instruct 
the  jury  that  the  deed  from  Comstock  and  Tfiift  conveyed  OBfi 
hundred  and  sixty  acres,  and  no  more ;  but  the  judge  declined 
to  give  such  instruction,  remarking  that  the  phraseology  of  the 
deed  was  such  tliat  it  did  "  not  enable  the  court  to  say  with  cer- 
tainty that  it  conveyed  the  whole  lot."  As  the  interpretation  of 
the  deed  was  a  pure  question  of  law,  the  judge  should  have 
construed  it,  although  there  was  no  error  in  refusing  to  adopt 
the  construction  urged  on  the  part  of  the  plaintiff.  To  have 
charged  as  his  counsel  desired,  would  have  been  a  palpable 
error ;  but  an  omission  to  give  any  interpretation,  when  a  cor- 
rect one  would  have  been  adverse  to  what  was  claimed  by  the 
plaintiff,  is  not  an  error  of  which  he  can  complain. 

Ultimately,  the  cause  went  off  on  the  fiict  of  adverse  pos- 
session, and  this  was  submitted  to  the  jury  for  their  deter- 
mination. I  see  no  error  in  admitting  or  rejecting  evidence 
relating  to  this  question,  and  there  was  certainly  no  lack 
of  testimony  to  sustain  the  verdict.     It  was  competent  to 


(e)See  the  opmiim  of  litdedale,  J.  in  Richmrd&on  ▼.  Watmn,  (4  Barn.  ^  AiaL 
787.) 
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proYe  that  the  lines  of  the  lot  were  marked  and  well  defined ; 
that  the  whole  lot  was  possessed  and  held  by  Abiather  Power ; 
and  that  he  claimed  to  hold  and  possess  it  as  owner,  under  his 
deed  from  Comstock  and  Taft.  In  these  respects  the  trial  was 
properly  conducted  and  the  cause  put  to  the  jury  in  a  way  by 
no  means  unfavorable  to  the  plaintiff. 

I  think  no  error  was  committed  of  which  the  plaintiff  can 
complain,  and  that  a  new  trial  should  be  denied. 

New  trial  denied. 


Nowlen  vs.  Colt. 


When  the  wlieataf  A.  was  mixed  with  that  of  R,  by  being  pot  into  a  common  bin 
with  the  consent  of  both  parties,  and  B.  afterwards  sold  the  whole  ;  held,  that  the 
intemiiztare  created  a  tenancy  in  common  between  them,  and  that  the  sale  bj 
B.  rendered  him  liable  to  A.  in  trover. 

Trover  for  a  quantity  of  wheat,  tried  at  the  Livinsfston  cir- 
coit  in  1843,  before  Monell,  C.  Judge.  In  1838  and  1839,  the 
plaintiff  delivered  the  wheat  in  question  to  the  defendant,  at  his 
store  in  Geneseo,  and  took  from  him  several  receipts,  most  of 
which,  except  as  to  dates  and  amounts,  were  as  follows  : 
"Reed,  of  Gurdon  Nowlen  two  hundred  bushels  of  good  wheat 
in  store.  Geneseo,  Sept.  22d,  1838.  (Signed)  Ch.  Colt." 
It  appeared  that  on  or  about  the  1st  of  August,  1839,  all  the 
wheat  in  the  defendant's  store,  including  the  wheat  in  question, 
was  sent  by  him  to  H.  B.  Williams  &  Co.,  millers  in  the  city  of 
Rochester,  and  that  they  subsequently  paid  him  for  it. 

The  defendant  proved  that  the  wheat  in  question,  on  being 
delivered  at  his  store,  was  put  into  a  common  bin  and  mixed 
with  other  wheat  which  he  had  purchased ;  and  that  this  was 
done  with  the  knowledge  and  consent  of  the  plaintiff.  One 
ground  of  defence  set  up  was,  that  by  a  usage  or  custom  which 
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prevailed  throioghout  the  district  of  country  where  the  parties 
resided,  among  dealers  in  wheat,  the  defendant  was  authorized 
to.dispose  of  the  wheat  in  question,  without  first  consulting  the 
plaintiflF.  The  evidence  on  this  point,  however,  was  conflict- 
ing, and  the  judge  submitted  the  question  to  the  jury.  He 
charged,  among  other  things,  that  if  the  wheat  of  two  persons 
is  mixed  together,  with  their  knowledge  and  consent,  and 
either  afterwards  carries  away  and  disposes  of  the  whole,  an 
action  of  trover  may  be  maintained  against  him.  The  jury 
rendered  a  verdict  in  favor  of  the  plaintiff,  and  the  defendant 
now  moved  for  a  new  trial  on  a  bill  of  exceptions. 

A.  Taber,  for  the  defendant. 

X  Young,  for  the  plaintiff. 

By  the  Court,  Nelson,  Ch.  J.  I  am  of  opinion  that  the 
ruling  of  the  learned  judge  was  correct.  Mingling  the  wheat 
in  a  common  bin,  with  the  knowledge  and  assent  of  both  par- 
ties, made  them  tenants  in  common ;  and  the  disposal  of  the 
entire  mass  by  one  of  the  co-tenants  subjected  him  to  this  action. 
{Inst.  lib.  2,  tit.  1,  §  28 ;  Vin.  Ab.  tit.  Property  {E)  ;  WhiU 
v.  Osbom,  21  Wend.  72.Xo) 

New  trial  denied. 

(a)  Where  the  mlzttire  is  by  znutoal  oonsont,  the  pioprietora  have  a  joiiit  intemt, 
in  proportion  to  their  respeotive  shares.  (3  BL  Comm.  405  ;  2  Kent 9  Comm.  364.) 
As  to  the  several  distinctions  which  prevail  in  cases  of  mixture  without  mutual 
consent,  see  iSftory  On  BaOm.  43  toiS,^^,3ded.,'  2  Kent's  Comm.  BSi,  5;  Bam. 
Law  Diet  tit  "  Chmftuian  Of  Chedar  Met  ^  Perk.  Dig.  tit  «  Confiukm  md 
Aceemtm  iT  Dan^e  Ahr.  Ch.  76,  Art.  5. 
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Barkeb  va.  Loomis   and  others,  Commissioneis   of  High- 
ways, &c. 

CommiMkiDfln  of  highways  have  no  power  to  contzact  a  debt  against  the  town  by 

boRowmg  money  for  the  repair  of  roads  and  bridges. 
Accordingiy,  where  comnussionere  of  highways  borrowed  $1000  for  this  purpose, 

on  a  note  purporting  to  bind  them  in  their  official  capacity ;  held,  that  an  action 

could  not  be  maintained  against  their  successors  to  recover  the  amount. 
Ilie  commiwrionera  are  not  bound  to  repair  either  roads  or  bridges  until  the  neces- 

saiy  funds  are  provided.    Per  Bbonson,  J. 

Motion  by  the  plaintiff  to  set  aside  a  report  of  referees.  The 
action  i^as  assumpsit  on  the  following  note : 

$1000. — One  year  from  the  first  day  of  February  one  thou- 
sand eight  hundred  and  forty,  we  promise  to  pay  Amos  Palmer, 
Jun.,  or  bearer,  one  thousand  dollars,  with  interest  semi-annually. 

October  1, 1839. 

Amos  Palmer,)  Commissioners  of  High- 
Is  aiah  Cook,  >  ways  of  the  town  of  Gran- 
IsAAC  Barker,  j  ville. 

Palmer,  Cook  and  Barker  were  highway  commissioners  in 
1839.  They  made  the  note  and  delivered  it  to  George  N. 
Bates,  with  instructions  to  deliver  it  to  John  Frank  when  the 
commissioners  should  so  direct.  Frank  was  to  advance  money 
to  the  commissioners,  and  take  up  other  notes  which  they  had 
given ;  and  when  he  had  done  so  to  the  amount  of  the  note  in 
suit,  it  was  to  be  delivered  over  to  him.  He  soon  afterwards 
let  the  commissioners  have  $575,46.  At  another  time  he  took  up 
some  notes  of  the  commissioners ;  and  altogether,  he  paid  the 
full  amount  of  the  note  in  question.  In  October,  1840,  Bates 
delivered  over  the  note  to  Frank  on  the  written  order  of  Bar- 
ker, one  of  the  commissioners ;  and  Frank  subsequently  tran&- 
•  ferred  it  to  the  plaintiff. 

When  the  commissioners  had  their  accounts  audited  by  the 
town  board  in  March,  1840,  they  credited  the  town  with  the 
sum  of  $676,46  which  had  been  received  firom  Frank.  So  far 
as  appeared,  no  further  credit  was  ever  given  to  the  town  on 
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account  of  the  money  received  from  Prank.  At  the  town  audit 
of  1841,  the  commissioners  for  that  year  recognized  this  debt, 
by  reporting  it  at  $1020,  in  a  list  of  debts  due  from  them  to  in- 
dividuals. 

At  the  annual  meeting  in  1839,  the  town  voted  to  raise 
$500,  in  addition  to  the  $260  ordered  to  be  raised  by  the  com- 
missioners. At  the  annual  town  meeting  in  1840,  the  report 
which  the  commissioners  had  made  to  the  auditing  board  in 
March  of  that  year,  together  with  the  audit,  was  read  to  the 
meeting,  and  no  objection  was  made.  A  vote  was  afterwards 
taken  on  a  proposition  to  raise  $1000  to  meet  this  loan.  It  was 
opposed  on  the  ground  that  the  commissioners  had  no  power  to 
create  the  debt ;  and  the  proposition  was  rejected.  The  meet- 
ing afterwards  voted  to  raise  $500 ;  but  for  what  purpose  did 
not  appear. 

The  defendants  are  the  present  commissioners  of  highways 
for  the  town  of  Granville.  The  referees  reported  against  the 
plaintiff. 

S,  Stevens,  for  the  plaintiff. 

/.  W.  Thompson,  for  the  defendants. 

By  the  Court,  Bronson,  J.  The  commissioners  of  high- 
ways of  every  town  may  cause  a  sum,  not  exceeding  two  hun- 
dred and  fifty  dollars  in  any  one  year,  to  be  raised  for  the  im- 
provement of  roads  and  bridges.  (1  R.  S.  602,  §  4.)  Subsequent 
enactments  authorize  the  sum  to  be  increased  to  seven  hun- 
dred and  fifty  dollars,  by  a  vote  at  the  town  meeting  upon  a 
previous  notice  given  for  that  purpose.  {Stat  1832,  p.  480; 
and  Stat.  1838,  p.  314.)  There  is  a  special  law  for  the  town 
of  Granville,  which  authorizes  the  commissioners,  on  a  prior 
notice,  to  apply  in  open  town  meeting  for  a  vote  to  raise  such 
additional  sum  as  may  be  necessary  to  defray  the  expense  of 
building,  repairing  or  improving  bridges ;  but  the  whole  sum 
to  be  raised  in  any  one  year  cannot  exceed  twelve  hundred  and 
fifty  dollars.    {Stai.  1836,  ck.  73.)    The  commissions*  an  not 
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bound  to  build  or  repair  either  roads  or  bridges  until  the  ne- 
cessary funds  or  means  are  provided.  ( The  People  v.  Adsit, 
2  Hillj  619 ;  and  see  Adsit  v.  Brady ^  4  id.  631.)  I  find  no- 
thing in  the  statute  to  warrant  the  commissioners  in  borrowing 
money  for  the  repair  of  roads  or  bridges ;  and  I  think  they  can- 
not in  that  way  contract  a  debt  against  the  town.  When  they 
want  any  thing  more  than  the  sum  of  two  hundred  and  fifty 
dollars,  the  law  has  referred  them  to  the  electors  assembled  in 
town  meeting.  If  they  can  contract  a  debt  which  will  be  obliga- 
tory upon  the  town — or,  what  amounts  to  the  same  thing,  upon 
flieir  successors  in  office — the  statute  comes  to  nothing.  The 
town  may  be  compelled  to  pay,  although  the  electors  never 
voted  to  raise  the  money :  and  more — although  they  refused  to 
raise  it.  This  town  voted  five  hundred  dollars  in  1839,  and 
thus  disposed  of  the  question  for  that  year.  And  yet  the  com- 
missioners, without  any  vote,  borrowed  the  further  sum  of  one 
thousand  dollars  ;  which  is  double  the  sum  which  the  electors 
could  have  voted  in  addition  to  the  five  hundred  dollars,  if  the 
question  had  been,  as  it  should  be,  referred  to  their  decision. 
But  whatever  may  be  the  amount,  it  will  not  do  to  say  that 
the  commissioners  can  take  the  matter  out  of  the  hands  of  the 
electors  by  borrowing  money  on  the  credit  of  the  town. 

The  board  of  town  auditors  did  no  more  than  to  pass  the  ac- 
count in  -which  the  commissioners  had  charged  themselves  with 
a  part  of  the  funds  received  from  Prank.  Beyond  auditing  the 
account,  they  had  no  power  to  bind  the  town.  (1  R,  S.  355, 
Art  5.)  This  audit  was  read  at  the  town  meeting  in  1840,  and 
no  objection  was  made.  But  that  does  not  make  a  case  for  im- 
plying a  promise.  And  besides,  when  a  direct  proposition  was 
submitted  at  the  same  meeting  to  raise  the  money,  it  was  oppos- 
ed and  rejected,  on  the  ground  that  the  conmiissioners  had  ex- 
ceeded their  authority.  This  does  not  look  much  like  a  ratifi- 
cation. 

It  may  be  that  the  town  ought  in  equity  to  raise  and  pay  this 
money ;  but  it  is  impossible  to  say  that  there  is  a  legal  obliga- 
tion to  do  it 

Motion  deniel 

Vol,  VI.  69 
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Cook  vs.  Ellis. 

In  an  action  for  an  assault  and  batteiy,  thougli  it  appeared  that  the  defendant  had 

been  prosecuted  criminally  for  the  same  m&tter,  and  fined  $250,  which  he  hsd 

paid  ;  held,  that  the  {daintiff  might  nevertheless  recover  exemplary  damages,  if 

the  jOrj  thought  proper  to  aUow  them. 
Tlie  fact  that  the  defendant  has  been  punished  ciiminally  for  the  assault  and  battB-> 

ry  cannot  be  given  in  evidence  to  mitigate  damages  in  the  civil  suit  if  the  plain. 

tiff  object    Semble. 
After 'conviction  upon  an  indictment  for  an  assault  and  battery,  the  court  may,  with 

a  view  to  the  measure  of  punishment,  suspend  judgment  until  the  deciaon  of  a 

civil  action  pending  for  the  same  cause.    Semble. 
The  proceedings  in  the  civil  action,  however,  will  not  be  stayed  for  the  paipoee  of 

awaiting  the  event  of  the  criminal  prosecution.    SenAle. 

Trespass,  assault  and  battery,  tried  at  the  Clinton  circuit,  in 
July,  1841,  before  Willard,  0.  Judge.  The  evidence  cleariy 
showed  that  the  defendant  had  committed  an  assault  and  batte- 
ry upon  the  plaintiff  Eunice  Cook,  with  intent  to  have  car- 
nal connection  with  iier.  The  defendant  proved,  among  other 
things,  that  he  had  been  indicted  for  the  same  assault  and  bat- 
tery complained  of  in  this  suit ;  and  that,  after  being  tried  and 
convicted,  he  was  fined  $250,  which  he  had  paid.  The  circuit 
judge  charged  that  these  proceedings  did  not  prevent  the  jury 
from  giving  exemplary  damages,  if  they  chose ;  though  the  fine 
and  payment  were  proper  to  be  considered  in  fixing  the  amount 
to  be  allowed  the  plaintifl!".  The  defendant's  counsel  requested 
the  judge  to  charge  that  the  fine  and  payment  barred  all  claim 
beyond  actual  damages.  The  judge  refused  so  to  charge,  and 
the  jury  found  a  verdict  of  $550,  in  favor  of  the  plaintiff  The 
defendant  now  moved  for  a  new  trial  on  a  case. 

O.  A,  SimmonSy  for  the  defendant. 

L,  StetsoTi,  for  the  plaintiff. 

Per  Curiam.  This  action  is  for  an  assault  made  upon  the 
plaintiff  with  intent  to  have  carnal  connection  with  her.    It  is 
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not  denied  that  there  were  circumstances  in  proof  which  author- 
ized the  jury  to  give  exemplary  damages,  had  not  the  defendant 
been  convicted  and  fined  $250  for  the  same  assault,  which  he 
had  paid.  This,  it  is  insisted,  barred  all  claim  beyond  the  ac- 
tual damages.  The  judge  charged  that- the  criminal  proceedings 
did  not  prevent  the  jury  from  giving  exemplary  damages,  if  they 
chose ;  though  the  fine  and  payment  were  proper  to  be  consid- 
ered in  fixing  the  amount  which  they  would  allow  the  plaintiff. 

We  have  examined  the  several  authorities  cited  on  the  part 
of  the  defendant,  and  find  none  of  them  so  favorable  to  him  as 
the  learned  judge  was  in  this  case,  unless  indeed  a  remark  in 
1  Chii.  General  Practice^  {p,  17,  Am,  ed.  of  1834,)  forms  an  ex- 
ception. But  the  author  does  not  pretend  to  be  sustained  by  any 
adjudged  case,  at  least  he  cites  none  ;  and  we  think  he  is  mistak- 
en. In  vindictive  actions — and  this  is  agreed  to  come  within 
that  class — jurors  are  always  authorized  to  give  exemplary 
danixages  where  the  injury  is  attended  with  circumstances  of 
aggravation;  and  the  rule  is  laid  down  without  the  qualifica- 
tion that  we  are  to  regard  either  the  possible  or  the  actual  pun- 
ishment of  the  defendant  by  indictment  and  conviction  at  the 
suit  of  the  people.  That  the  criminal  suit  is  not  a  bar  to  the 
civil,  and  that  no  court  will  drive  the  prosecutor  to  elect  be- 
tween them,  if  the  former  be  by  indictment,  is  entirely  settledi 
{Jones  V.  Clay,  1  Bos.  ^  Pull.  191 ;  Jacks  v.  Bell,  3  Carr.  Sf 
Payne,  316.)  He  may  proceed  by  both  at  the  same  time; 
{id. ;)  nor  will  the  court  even  stay  proceedings  in  the  civil  ac- 
tion, to  govern  themselves  by  the  event  of  a  pending  criminal 
prosecution.    {Caddy  v.  Barlow,  1  Man.  ^  Ryl.  275.) 

We  concede  that  smart  money  allowed  by  a  jury,  and  a  fin^ 
imposed  at  the  suit  of  the  people,  depend  on  the  same  principle. 
Both  are  penal,  and  intended  to  deter  others  from  the  commis* 
sion  of  the  like  crime.  The  former,  however,  becomes  inciden- 
tally compensatory  for  damages,  and  at  the  same  lime  answers 
the  purposes  of  punishment.  The  recovery  of  such  damages 
oc^ht  not  to  be  made  dependent  on  what  has  been  done  by  way 
of  criminal  prosecution,  any  more  than  on  what  may  be  done. 
JHot  are  we  prepared  to  concede  that  either  a  fine,  an  imprison- 
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ment,  or  both,  should  be  received  in  evidence  to  mitigate  dama- 
ges. True,  if  excluded,  a  double  punishment  may  sometimes 
ensue ;  but  the  preventive  lies  with  the  criminal  rather  than  the 
civil  courts.  The  former  have  ample  power,  if  they  choose  to 
exert  it,  of  preventing  any  great  injury  from  excess  of  punish- 
ment. In  a  proper  case,  if  the  party  aggrieved  will  not  release 
his  private  injury,  or  stipulate  to  waive  a  suit  for  it,  or  at  least 
to  waive  all  claim  for  smart  money,  the  court  may,  after  convic- 
tion, either  impose  a  fine  merely  nominal,  or  stay  proceedings 
till  a  trial  shall  be  had  in  the  civil  action,  and  c^overn  tliem- 
selves  accordingly  in  the  final  infliction  of  punishment.  This, 
or  something  equivalent,  has  often  been  done.  The  more  usual 
case  in  England  is,  where  the  party  comes  as  the  principal  ac- 
tor in  the  prosecution  by  way  of  applying  for  a  criminal  infor- 
mation. The  court  will  then  make  it  a  condition  that  he  shall 
waive  his  right  of  action.  {Rex  v.  Sparrow^  2  T.  R.  198 ;  see 
also  Rex  v.  Fielding,  2  Burr.  654,  2  KenymCs  Rep,  386, 
S.  C.)  Indeed,  so  common  has  this  become  that  the  very  applica- 
tion by  the  party  is  said  to  be  considered  as  an  implied  stipula- 
tion not  to  bring  a  private  suit.  This  will  therefore  be  stayed. 
{Id. ;  Tidd.  Pr.  9,  Am.  ed.  1840.)  And  even  where  he  pro- 
ceeds by  indictment,  the  court  often,  in  effect,  turn  over  the 
whole  case  to  be  disposed  of  by  action,  in  the  method  before 
mentioned.  The  more  usual  course  is  to  stay  proceedings  on 
the  criminal  side,  till  those  on  the  civil  side  are  at  an  end. 
{Commonwealth  v.  Bliss,  1  Mclss.  Rep.  32;  CommimwealthY. 
Elliot,  2  id.  372.)  This  is  not  done  with  us  till  after  convic- 
tion ;  ( The  People  v.  General  Sessions  of  Genesee,  13  John. 
84 ;)  and  such  is  no  doubt  the  better  practice. 

In  Jacks  v.  Bell,  (3  Carr.  tj*  Payne,  316,)  the  party  had  re- 
ceived, on  the  certificate  of  the  judges,  a  portion  of  several  fines 
amounting  to  more  than  the  actual  damage  he  had  sustained  by 
the  assault.  This  was  pursuant  to  the  practice  mentioned  in  1 
Chit.  Cr.  Law,  8,  810.  In  a  civil  action,  therefore,  Lord  Ten- 
terden,  C.  J.,  directed  a  verdict  for  one  farthing  only,  saying  that 
no  certificate  for  the  sum  received  would  have  been  given  by 
the  court,  unless  it  had  been  with  the  understanding  that  no 
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action  was  to  be  brought.  The  judges  might,  without  doubt, 
have  prevented  an  action  entirely,  had  they  required  a  release 
or  stipulation  as  the  condition  of  their  certificate.  The  damages 
were  properly  mitigated,  because  the  party  had  actually  got  his 
iiill  compensation.  It  is  believed  that  no  case  goes  further ;  and 
even  this  would  not  authorize  the  jury  to  notice  what  fine  may 
have  been  paid  to  the  people.  Of  that,  the  party  gets  nothing. 
The  judges  in  this  country  are  not  authorized  to  give  it  to  him. 
On  the  whole,  we  are  of  opinion  that  the  charge  was  quite 
as  &vorable  to  the  defendant  as  he  could  possibly  claim,  not  to 
say  more  so. 

New  trial  denied. 


Ratnor  vs.  Wilson. 


Hw  sorrender  or  destniction  of  a  deed  of  lands  will  not  operate  to  revert  the  gran- 
tor with  the  title. 

The  plaintiff,  being  seised  and  possessed  of  land  nnder  an  unrecorded  deed  executed 
hy  A.,  contracted  to  sell  to  B.,  and  iar  that  purpose  destroyed  the  deed  from  A^ 
who  at  the  plaintiff's  request  made  a  new  conyejance  to  B. ;  all  parties  supposing 
this  to  be  the  proper  mode  of  transferring  the  title.  Held,  that  though  the  deed 
to  B.  was  recorded,  the  title  still  remained  in  the  plaintiff. 

The  statute  avoiding  an  unrecorded  deed  as  against  a  subsequent  ^chaser  in  good 
faith  &ic.,  applies  only  to  successive  purchasers  £rom  the  same  grantor.  Per 
Bbaedmust,  J. 

A  mortgage  given  by  the  plaintiff  in  ejectment  to  a  third  penon,  being  a  mere  secu- 
rity, and  not  an  outstanding  title,  cannot  be  set  up  by  the  defendant  to  defeat  a 
recovery. 

Ejectment  for  a  lot  of  land  in  Moriches,  Suffolk  county, 
tried  before  Rtjggles,  C.  Judge,  at  the  Suffolk  circuit  in  May, 
1843*  The  case  was  this : '  On  the  6th  of  October,  1841,  one 
Penny,  who  then  owned  the  premises,  sold  them  to  the  plaintiff 
for  $1000,  and  gave  him  a  deed  thereof  The  deed  was  ac- 
knowledged and  delivered  on  that  day,  but  had  no  date,  and 
was  not  recorded.  At  the  time  of  executing  the  deed,  the  plain- 
tiff paid  ^^300  of  the  purchase  money,  and  gave  Penny  two 
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notes,  one  for  $100,  payable  on  demand,  and  the  other  for  $200| 
payable  in  one  year.    For  the  residue  of  the  purchase  money, 
the  plaintiff  gave  a  note  of  $400  to  one  Robinson,  and  executed  a 
mortgage  on  the  premises  to  secure  its  payment    The  note  for 
$100  was  soon  afterwards  paid ;  and  in  September,  1842,  an 
agreement  was  entered  into  between  the  plaintiff  and  defendant, 
by  which  the  latter  was  to  pay  the  $200  note,  together  with  the 
note  of  $400,  and  the  premises  were  to  be  conveyed  to  his  wife! 
It  was  also  agreed  that  the  defendant  should  mortgage  the 
premises  to  Robinson,  by  way  of  securing  the  $400.    In  order 
to  carry  this  agreement  into  effect,  the  deed  from  Penny  to  the 
plaintiff  was  re-delivered  and  destroyed,  and.  a  new  deed  exe- 
cuted by  Penny  to  the  defendant's  wife.    This  course  was  taken 
under  the  supposition  that,  as  the  deed  from  Penny  to  the  plain- 
tiff was  without  date,  and  had  not  been  recorded,  it  conveyed 
no  title.    The  $400  note  and  mortgage  were  re-delivered  by 
Robinson  to  the  plaintiff,  for  the  purpose  of  being  cancelled ; 
and  a  new  mortgage  was  executed  to  Robinson  by  the  defen- 
dant's wife,  in   which,  however,  the  defendant  did  not  join. 
The  plaintiff  cancelled  the  note,  but  retained  the  mortgage,  and 
afterwards  re-delivered  it  to  Robinson,  annexing  a  covenant  that 
it  should  remain  a  valid  and  subsisting  security  for  the  $400, 
notwithstanding  the  destruction  of  the  note  (kc.    The  deed  exe- 
cuted by  Penny  to  the  defendant's  wife  was  recorded  soon  after 
its  date.    The  defendant  having  failed  to  pay  the  $200  note, 
the  plaintiff  brought  this  action,  insisting  that  he  still  had  the 
legal  title.    The  defendant  contended  that  the  deed  from  Penny 
to  the  plaintiff  was  rendered  void  by  the  recording  of  the  deed 
to  the  defendant's  wife.    A  verdict  was  rendered  for  the  plain- 
tiff, subject  to  the  opinion  of  the  court  upon  a  case. 

G,  Miller^  for  the  plaintiff,  now  moved  for  judgment  upon 
the  verdict. 

A.  T.  Rase,  for  the  defendant    1.  The  act  of  re<leIiveriDg 
the  plaintiff's  deed  and  the  Robinson  mortgage,  for  the  poipois 
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of  being  cancelled,  operated  to  revest  the  title  of  Penny,  and  the 
case  is  therefore  within  Jackson  v.  Chase^  (2  Johns.  Rep.  84.) 
2.  By  the  recording  of  the  deed  from  Penny  to  the  defendant's 
wife,  the  prior  unrecorded  deed  to  the  plaintiflF  became  inopera- 
tive and  void.    (1  R.  S.  739,  §  144 ;  id.  756,  §  1.) 

.  Bliller,  in  reply.  The  re-delivery  and  destruction  of  the  deed 
executed  to  the  plaintiff,  did  not  divest  his  title.  An  estate  in 
fee  or  of  freehold  can  only  be  conveyed  by  grant  duly  signed, 
sealed  and  delivered.  (1  R.  S,  738,  §§  137,  8.)  The  case  is 
not  within  the  principle  of  Jackson  v.  Chase,  relied  on  by  the 
defendant's  counsel.  Here,  the  plaintiff's  mortgage  was  not 
given  to  Penny,  the  grantor,  but  to  a  third  person,  with  whose 
right  the  defendant  is  in  no  way  connected.  The  mortgage  is 
not  an  outstanding  title,  but  a  mere  security ;  and  the  mortgagor 
is  regarded  as  the  legal  owner  of  the  estate.  {Jackson  v.  My- 
ers, 11  Wend,  533.) 

The  recording  acts  have  no  application  to  the  case.  Their 
object  is,  "  to  prevent  the  per$on  having  title  from  conveying  it 
more  than  once,  and  thereby  defrauding  one  or  more  of  the 
purchasers."  {Jackson  v.  Post,  15  Wend.  588,  594.)  The 
•parties  here  do  not  stand  in  the  relation  of  successive  purchasers 
from  the  same  grantor.  Though  the  deed  to  the  defendant's 
wife  was  executed  by  Penny,  it  was  known  that  he  had  no  title, 
and  the  purchase,  if  any,  was  from  the  plaintiff.  Besides,  the 
deed  to  the  wife  was  accepted  with  full  knowledge  of  the  fact 
that  the  premises  had  been  previously  conveyed  to  the  plaintiff; 
and  therefore  the  defendant  cannot  be  regarded  as  a  bona  fide 
purchaser.  {Tuttle  v.  Jackson,  6  Wend.  213,  216;  Jackson 
V.  Post,  15  id.  588,  594 ;  Jackson  v.  Leek,  19  id.  339,  341 ; 
Van  Rensselaer  v.  Clark,  17  id.  25,  30;  Jackson  v.  Burgott^ 
10  Johns.  Rep.  457.) 

• 

By  the  Court,  Beardsley,  J.  Title  passed  to  the  plaintiff 
by  the  deed  from  Penny  to  him,  and  it  was  not  divested  by  the 
destntttion  of  that  deed  and  the  execution  of  another  by  Penny 
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to  Mis.  Wilson,  in  pursuance  of  the  agi^ement  between  the  per- 

ties.(a) 

This  is  not  like  the  case  of  Jackson  v.  Chase^  (2  Johns.  84,) 
to  which  we  are  referred.  That  was  decided  on  the  principle 
that  the  mortgage  given  by  the  grantee  of  the  premises  to  his 
grantor,  for  the  purchase  money,  re-invested  the  latter  with  the 
legal  title;  and  as  the  lessors  of  the  plaintiff,  in  that  case, 
claimed  under  the  mortgagee,  who  thus  had  title,  it  was  held 
that  they  were  entitled  to  recover.    That  principle  has  no  ap- 


(a)  There  are  a  few  cases,  however,  which  hdd  that  th»  destmctioii  of  a  title 
deed  may,  under  certain  circunistances,  operate  to  revest  the  estate.  Hios,  where 
A.,  beingr  aeised  and  possessed  of  land  under  an  unrecorded  deed  fiom  E,  eow 
tracted  to  sell  to  C,  and  for  that  purpose  cancelled  B.'s  deed,  who  at  A.'b  request 
made  a  new  conveyance  to  C. ;  Ae2d,  that  C.*s  title  was  valid.  {CommonwtaUk  v. 
Dudley ^  10  AfoM.  Rep,  403.)  The  same  doctrine  was  reoogniied  and  acted  upon 
in  Holbrook  v.  TirreU,  (9  Pick,  105,)  and  in  Tommm  v.  Ward,  (1  NewJiampthin 
Rep.  9.)  See  also  Farrar  v.  Farrar,  (4  id,  191 ;)  Chelsey  v.  Froet,  (1  id.  145;) 
Barrett  v.  Thomdike,  (1  Oreerd.  Rep.  73.) 

In  Farrar  v.  Farrar,  eupra,  the  leaped  judge  who  delivered  the  opinion  of  the 
court  conceded  **  that  the  cancelling  of  a  deed  does  not  revest  property  which  hu 
once  passed  under  it"  ;  and,  as  to  the  cases  of  Tomeon  v.  Ward,  and  OominMi- 
wealth  V.  Dudley,  he  observed :  "  The  true  ^und  on  which  these  decisions  are  to 
be  supported  is,  that  the  grantee  having  voluntarily  and  without  any  misa|^rehen- 
sion  or  mistake,  consented  to  the  destruction  of  the  deed,  with  a  view  to  revest  the 
title,  neither  he  nor  any  other  person  claiming  by  a  title  subsequently  derived  from 
him,  is  to  be  permitted  to  show  the  contents  of  the  deed  so  destroyed,  by  parol  eri- 
dence.  So  that  in  fact  there  being  no  competent  evidence  that  the  land  ever 
passed,  the  title  is  to  be  considered  as  having  always  remained  in  the  grantor." 

V^ith  the  exception  of  the  above  decisions,  presenting  it  is  believed  a  some- 
what novel  application  of  the  doctrine  of  estoppel  tn  pais,  the  general  coircot 
of  authority  will  be  found  in  accordance  with  the  case  reported  tn  the  text. 
See  Jackeon  v.  Chaee,  (2  Johns.  R.  84,  87  ;)  Lewis  v.  Payne,  (8  Cowen^  71,  75 ;) 
Jackson  v.  Gould,  (7  Wend.  364,  366 ;)  Botsford  v.  Morehouse,  (4  Conn.  Rep. 
550  ;)  Gilbert  v.  Bulkley,  (5  id.  262  ;)  Coe  v.  Turner,  {id.  86 ;)  MarskaU  v.  fWfc, 
(6  Mass.  Rep.  24 ;)  Chessman  v.  Wkittemore,  (23  Pick,  231,  234 ;)  AwmytaaM, 
(latch's  Rep.  226  ;  Palm.  Rep.  403,  iS.  C. ;)  Roe  v.  Archbishop  of  York,  (6  East, 
86 ;)  Bolton  v.  Bishop  of  Carlisle,  (2  H.  Black.  259 ;)  Doe  v.  Bingham,  (4  Bam. 
f  Aid.  671  ;)  Nelthorpe  v.  Dorrington,  (2  Let.  113 ;)  Magemue  v.  Mac  Cul- 
lough,  {GUb.  Eq.  Cos.  235 ;)  Woodward  v.  Ation,  (1  Veni.  296 ;)  Perrott  v.  Ptr- 
rwtt,  (14  Boat.  432;)  Harrieon  v.  Oioefi,  (1  Atk.  519  ;)  1  Shop.  Touek  141,iVii- 
Isn'tsd;  BttU.  N.  P.  267;  3  PresHm  OmAUlQB;  OUb.  A.  111«  118. 
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|dication  to  this  case.  Here  the  mortgage  was  not  given  to 
Penny,  who  had  conveyed  to  the  mortgagor,  but  to  Robinson, 
with  whose  right  as  mortgagee,  whatever  that  may  be,  the  de- 
fendant is  in  no  way  connected.  The  defendant  therefore  could 
not  set  up  that  mortgage  unless  it  is  to  be  regarded  as  an  out- 
standing title.  Such  however  is  not  its  effect.  It  is  nothing 
more  than  a  lien  upon  the  land  for  the  security  of  the  mortgage 
debt,  the  mortgagor  being  looked  upon  as  the  legal  owner. 
{Astor  V.  Haj/tf  6  Wend.  603,  615,  616;  Jackson  v.  MyerSj 
11  id.  533,  537.) 

Although  the  deed  to  Mrs.  Wilson  from  Penny  was  recorded, 
and  the  one  from'  him  to  the  plaintiff  was  not,  it  by  no  means 
follows  that  the  former  can  be  sustained  under  the  recording 
act.  This  statute  was  made  to  protect  innocent  purchasers 
against  the  frauds  of  sellers ;  to  prevent  those  who  once  had 
title  to  land  from  making  successive  sales,  and  thereby  defraud- 
ing one  or  more  of  the  purchasers.  {Jackson  v.  Post,  15  Wend.^ 
688,  594 ;  per  Platte  J.  in  Dunham  v.  Dey,  15  Johns.  Rep. 
565, 568 ;  2  Sugd.  On  Vend.  222.)  In  its  reason  and  object  the 
statute  can  have  no  application  to  such  a  transaction  as  this 
was.  Indeed,  no  conveyance  is  protected  by  it  except  one 
founded  on  a  purchase  of  the  supposed  right  of  the  grantor,  but 
which  he  had  previously  conveyed  to  another  person  by  a  deed 
not  yet  placed  on  record  and  of  which  the  purchaser  had  no 
notice.  It  is  true,  the  language  of  one  of  the  sections  is  gene- 
ral, that  every  unrecorded  conveyance  "  shall  be  void  as  against 
any  subsequent  purchaser,  in  good  faith  and  for  a  valuable  con- 
sideration, of  the  same  real  estate,  or  any  portion  thereof,  whose 
conveyance  shall  be  first  duly  recorded."  (1  R.  S.  756,  §  1.) 
But  this  is  not  to  be  taken  literally  in  favor  of  any  and  evert/ 
subsequent  purchaser  of  the  same  real  estate,  without  regard  to 
the  person  of  whom  the  purchase  is  made.  That  would  lead 
to  absurd  consequences,  and  the  section  should  not  receive  such 
an  interpretation.  It  applies  to  successive  purchases  of  the 
same  real  estate  from  the  same  seller,  and  must  be  limited  to 
cases  of  that  description.  This  is  plain  enough  on  the  words 
and  spirit  of  the  section  already  referred  to ;  but  the  statute 
i    Vol.  TI.  60 
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Qontains  another  section  whkh  declares  that "  every  grant  shall 
also  be  conclusiYe  as  against  subsequent  purchasers  fiKun  soch 
[i,  6.  the  same]  grantor y  or  from  his  heirs  claiming  as  such,  ex- 
cept a  subsequent  purchaser,  in  good  faith,  and  for  a  valuable 
consideration,  who  shall  acquire  a  superior  tide  by  a  convey- 
ance that  shall  have  been  *  first  duly  recorded."  (1  22.  .&  739, 
§  144)  These  sections  being  in  pari  materioj  must  be  con- 
strued in  reference  to  each  other ;  and  they  leave  no  donbt  of 
the  sense  in  which  both  are  to  be  understood. 

The  deed  to  Mrs.  Wilson  was  executed  upon  a  contract  of 
purchase  made  by  her  husband  with  the  piainti£  The  intent 
was  to  purch&se  and  acquire  his  right  and  title,  and  not  any 
supposed  title  which  his  grantor  had.  The  plaintiff  was 
then  absolute  owner  of  tlie  land,  subject  to  the  lien  of  the  mort- 
gage to  Robinson.  It  was  well  understood  that  Penny  had  no 
right  to  the  land,  nor  did  he  pretend  to  have  any.  The  baigain 
made  between  the  plaintiff  and  defendant  assumed  that  the 
former  was  owner ;  and  the  parties  were  only  mistaken  in  sup- 
posing that  the  destruction  of  the  deed  to  the  plaintiff  would 
re-invest  Penny  with  hi?  former  title,  so  that  a  deed  finom  him 
to  Mrs.  Wilson  would  convey  the  land.  Here  has  been  no 
fraud,  but  the  whole  difficulty  has  arisen  irom  mistaking  the 
legal  effect  of  destroying  a  deed. 

I  am  of  opinion  that  the  plaintiff  has  the  legal  title,  and  that 
judgment  should  be  rendered  in  his  favor  upon  the  verdict 

Judgment  for  the  plaintiff 
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Chapman  vs.  Wilber  and  ajQother. 

Actioofl  of  trnpasB  and  trespass  on  the  case  for  injuries  to  the  person  are  local ; 
and  the  objection  that  the  venue  is  not  laid  in  the  proper  county  may  be  taken  by 
demuirar. 

Courts  take  judicial  notice  of  the  ciyil  divisions  of  the  state. 

Where  in  a  declaration  for  an  assault  and  battezy  and  false  imprisonment,  the  venue 
was  laid  in  the  city  and  county  of  New-York,  and  the  plaintiff  alleged  that  the 
injuries  were  done  "  at  Batavia,  to  wit,  at  the  city  and  county  of  New- York  f* 
held,  on  demurrer,  that  the  cause  of  action  must  be  presumed  to  have  arisen  in 
the  county  of  Genesee,  and  that  the  venue  was  therefore  mislaid. 

« 

The  declaration  was  for  trespass,  assault  and  battery, 
and  fidse  imprisonment.  The  venue  was  laid  in  the  city 
and  county  of  New- York,  and  the  plaintiff  alleged  that  the 
injuries  were  done  "at  Bcttavia,  to  wit,  at  the  city  and 
county  of  New- York."  The  defendants  demurred,  on  the 
ground  that  the  venue  should  have  been  laid  in  the  county 
of  Genesee. 

C.  P.  Kirkland,  for  the  defendant,  cited  2  R.  S.  409,  §  2; 
12  Wend.  51, 265 ;  1  Wils.  165  ;  1  Strange,  469;  1 H  Bl.  356, 
7;  3  Bing.  400 ;  1  Chitti/'s  PL  268,  270,  ed.  of  1840. 

N.  mil,jun.  for  the  plainti^  cited  17  Wend.  323  ;  23  id.  484. 

By  the  Court,  Bronson,  J.  Actions  of  trespass,  and  on  the 
case,  for  injuries  to  the  person,  are  local ;  (2  R.  S.  409,  §  2 ;) 
and  the  objection  that  the  venue  is  not  laid  in  the  proper  county 
may  be  taken  by  demurrer.  (12  Wend.  51,  265.)  The  court 
takes  notice  of  the  civil  divisions  of  the  state ;  and  we  know 
there  is  a  town  called  Batavia  in  the  county  of  Genesee.  We 
know  also  that  there  is  no  town  of  that  name'in  the  county  of 
New-Yoit  where  the  venue  is  laid.  It  is  said  that  the  pleader 
may  have  meant  Batavia  in  the  East  Indies,  and  so  the  action 
may  be  tried  in  any  county.  (17  Wend.  323;  23  id.  484.) 
Bat  that  is  not  to  be  intended.  The  pleader  is  not  at  liberty  to 
l^ve  a  matter  in  doubt,  and  then  ask  the  court  to  presume  in 
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Bayley  «.  Tbe  Onondaga  County  Mutual  Insurance  Company. 

his  favor ;  especially  where  the  probahility  is  against  &e 
ence  of  the  £9tct  which  he  wishes  to  have  presumed. 

Judgment  for  the  defendants.(a) 

(a)  See  WatU  v.  Kinney,  (ante  p.  83.) 


Bayley  and  Minard  vs.  The  Onondaga  County  Mutual 
Insurance  Company. 

An  agent  appoint^  by  The  Onondaga  County  Mutual  Insurance  Company  ezeca- 
ted  a  bond  for  the  faithful  performance  of  his  duties,  whereby  ho  and  his  surety 
acknowledged  themselves  "  to  be  held  and  firmly  bound  unto  the  direeton^  of  the 
company,  in  the  sum  of  $1000,  *<  to  be  paid  to  the  said  direeiore,  their  ntecetton 
or  aseignt."  Held,  that  the  bond  was  in  legal  effect  made  to  the  company,  and 
that  they  might  maintain  an  action  upon  it  in  their  corporate  name. 

Where  the  company  brought  an  action  on  the  bond  in  their  corporate  name,  but 
omitted  to  aver  that  it  voaa  made  to  them  by  the  name  and  description  of  the  di- 
rectort  ^. ;  held,  nevertheless,  that  the  declaration  was  sufficient  after  verdict^ 
or  judgment  by  default 

Error  to  the  Onondaga  common  pleas.  The  Onondaga 
County  Mutual  Insurance  Company  brought  an  action  of  debt 
in  the  court  below  against  Bayley  and  Minard,  and  declared 
against  them  as  follows :  <<  For  that  whereas  the  said  defendants 
heretofore  to  wit,  on  <fcc.,  at  di^c.,  by  their  certain  writing  obliga- 
tory sealed  &c.,  did  acknowledge  themselves  to  be  held  and 
firmly  bound  unto  the  directors  of  the  said  Onandctga  County 
Mutual  Insurance  Company^  in  the  sum  of  one  thousand  dol- 
lars, to  be  paid  to  the  said  directors  or  their  successors  or  as- 
signs ;  and  the  said  plaintiffi;,  according  to  the  form  of  the 
statute  &c.,  say,  that  the  said  writing  obligatory  was  and  is  sub- 
ject to  a  certain  -condition  thereunder  written,  whereby,  after 
reciting  &c.,  that  the  said  Bayley  had  been  duly  appointed  a 
travelling  agent  of  the  said  company,  it  is  provided  that  if  the 
said  Bayley  shall  faithfully  account  for  and  pay  to  the  saii 
compaafvy  all  moneys  that  shall  be  paid  to  him  belonging  to  sail 
company  &c.,  then  the  said  writing  obligatory  to  be  void"  &e. 
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Bteachy  that  Bayley  did  not  fiuthfiilly  account  for  and  pay  over 
die  moneys  "  received  by  him  belonging  to  said  company  ice. : 
whereby  an  action  hath  accrued  to  the  said  plaintifis"  &c.  The 
defendants  did  not  plead  to  the  declaration,  but  suffered  a  de- 
fault to  be  entered  against  them.  The  plaintiff'  damages  were 
assessed  upon  writ  of  inquiry  at  $334,  and  final  judgment  duly 
perfected ;  whereupon  the  defendants  brought  error. 

B.  D.  Naxorij  for  the  plaintifl^  in  error,  said  the  declaration 
was  not  sufficient  to  uphold  the  judgment.  The  action  should 
have  been  brought  in  the  name  of  the  directors^  and  not  by  the 
company. 

X  /?.  LawrencBy  for  the  defendants  in  error. 

By  the  Courts  Nelson,  Ch.  J.  The  ground  of  error  relied 
on  is,  that  no  right  or  title  is  shown  in  the  plaintiffs  below ;  the 
obligation  being  to  the  directors  of  the  company.  If  the  decla- 
lation.had  been  drawn  m  a  lawyer-like  manner,  it  would  have 
contained  an  averment  that  the  bond  was  made  to  the  plaintiffs, 
by  the  name  and  description  of  the  "  directors  of  the  Onondaga 
County  Mutual  Insurance  Company."(a)  But  I  am  satisfied  the 
declaration  is  sufficient,  after  verdict  or  judgment  by  default, 
without  this  averment.  The  board  of  directors,  being  the 
known  legal  agents  of  the  corporation,  are  to  be  regarded  as  its 
representatives  in  all  their  official  acts  and  doings.  {Sess. 
Laws  of  1836,  />.  177 ;  id.  p.  43,  §  3.)  They  are  to  be  so  re- 
garded upon  this  record :  and  then  the  rule  applies,  that  where 
a  contract  purports  on  its  face  to  have  been  made  by  or  with  an 
agent,  having  no  direct  or  beneficial  interest  in  the  transaction, 
Ifad  suit  must  be  brought  in  the  name  of  the  principal,  as  the 
contract  is  in  legal  effect  made  with  him,  and  not  with  the 
agent.  (1  Chitty's  PL  7,  Am.  ed.  of  1840.)  The  case  of 
Pigott  v.  Thompson^  (3  Bos.  ^  PuU.  147,)  exemplifies  the 


(a)S9e  The  Afiiean Society  Y.Variek,  (13  John».Rep.38i)  WooMck  y. Fhnti^ 
iiPetmiag.  Rep.  115;)  The  NMwa^  CvtUm  Mmutf^tctory  yr.  Aimu,  (10  Mam. 
Mep.3eO.) 
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]^.  There,  certain  persons  named  wem  uppomtfd  commh 
sioDers  for  draining  lands,  with  power  to  erect  toll-gales  and 
take  tolls,  and  the  tolls  were  vested  iu  the  commissioners  and 
their  successors.  They  let  the  tolls  to  tlie  defendant  for  three 
years,  who  signed  a  writing  acknowledging  the  hiring  at  £146 
per  annum,  ^'  to  be  paid  to  the  treasurer  of  the  cammissiofieri* 
&c. ;  and  the  question  was,  whether  the  rent  could  he  ieco?er- 
ed  in  the  name  of  the  treasurer.  The  court  held  that  the  contract 
was  in  legal  effect  with  the  commissioners,  and  that  the  action 
should  have  been  brought  in  their  name.  In  Gilmore  v.  Pope, 
(5  Ma^s.  Rep.  491,)  the  plaintiff  sought  to  recover  certain  as- 
sessments made  upon  shares  in  a  turnpike  company,  subscribed 
for  by  the  defendant ;  and  the  promise  in  the  subscription  paper 
was,  to  pay  the  assessments  to  John  Gilmore,  the  agent  of  the 
company,  in  whose  name  the  action  was  brought.  The  court 
nonsuited  the  plaintiff,  holding  that  the  agent  could  not  sue, 
and  that  the  action  should  have  been  brought  in  the  name  of 
the  corporation.  Afterwards,  an  action  was  brought  on  the 
same  subscription  paper,  in  the  name  of  the  company,  and  it  was 
sustained.  ( Taunton  and  South  Boston  Tump.  Co.  v.  Whitmgj 
10  Mass.  R.  327  ]{b)  and  see  Lawes  On  Pleading,  110, 312.) 


(6)  The  doctrine  of  these  cases  was  again  considered  in  7^  Cammerdml  Bmk  ▼. 
trench,  (21  Pick.  486,)  and  Morton,  J.  who  ddjTered  the  opinion  of  the  court,  theie 
■aid :  **  A  contract  may  be  made  to  or  with  a  person  as  woU  by  descriptioD  as  by 
name.  And  where  the  parties  can  be  ascertained,  it  will  be  valid,  akhoogfa  their 
names  be  mistaken  or  their  description  be  incorrect  It  cannot  be  doubted  that  a 
note  to  the  Commercial  Bank  would  be  valid  and  might  be  declared  on  as  a  promise 
to  th6  plaintiffs,  althoufrh  their  legal  name  is  *  The  Prendeni^  Dtredm-B  and  C^m- 
pumf  «/  (As  OommttcM  Bank,*  So  a  oantraet  with  the  ttaekkUdert,  or  with  tb* 
pfffidetU  ani  dkseiorg,  at  with  the  direetoreof  the  Commercial  Bank,  would  doubt- 
less, ii^  legal  effect,  be  a  contract  with  the  Corporation."  {Id.  489, 490.)  He  farther 
observed :  **  The  principle  is,  that  the  promise  must  be  understood  according  to 
the  intention  of  the  parties.  If  in  truth  it  be  an  undertaking  to  the  ooiporatiQB, 
wKetler  a  right  or  a  wmng  name^  whether  tbs  name  of  the  poqiwrelian  or  of  aosM 
of  its  officers,  be  used,  it  should  be  declared  on  and  treated  as  a  promiae  to  the  cor- 
poration. And  there  is  no  so  safe  criterion  as  the  consideration.  If  this  proceed 
6om  the  corporation,  i(  raises  a  wry  strong  psssumption  that  the  proioin  ismadi  to 
them.  lino  ipraBS  ptmim  ha  aada,  bat  it  h»  isft  tojegalimplici^ian,  it  — »ba 
to  them.''    (/i.490,  1.) 
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Ab  a  g6D6ial  nde,  &  written  contract  should  be  set  out  in 
pleading  according  to  its  legal  effect ;  bnt  where  the  true  mean- 
ing  is  doubtful,  it  is  most  advisable  to  set  out  the  contract  in 
hoc  verba,  and  leave  the  court  to  construe  it  (1  Chittt/^s  PL 
306,  7 ;  1  Bam.  ^  Cress,  358 ;  3  Bam.  ^  Aid.  66,  69,  70.) 
In  this  case,  the  legal  operation  and  effect  of  the  bond  is  sufE- 
dently  obvious,  though  I  admit  the  count  would  have  been 
more  scientific  if  the  averment  already  mentioned  had  been  made. 
But  the  court  cannot  fail  to  see,  upon  the  face  of  the  record, 
that  the  obligation  is  to  the  plaintiff,  by  the  name  of  their  di- 
rectors, the  legally  constituted  agents  of  the  corporation. 

I  am  satisfied  that  the  plaintifiig  show  a  sufficient  title  to  sus- 
tain the  suit  upon  the  bond,  and  that  there  is  no  foundation  for 
the  writ  of  error. 

Judgment  affirmed. 


Smith,  adm'x  &e.  vs.  David  C.  Aroall  and  William 
Argall. 

In  the  fonnation  of  a  limited  partnership  the  requirements  of  the  statute  must  be 
tubttanHaUy  corniced  with ;  but  defects  of  mere  form  may  be  overlooked.  Per 
Bbakdslbt,  J. 

Where  the  terms  of  the  partnership  were  published  in  two  newspapere,  but  in  one  of 
them  the  sum  contributed  by  the  special  partner  was  stated  to  be  five  thousand 
doHars.  when  in  fact  it  was  only  two  thousand  ;  held,  that  though  this  oecuned 
through  the  mere  mistake  of  the  printer,  and  the  other  requisites  of  the  statute  had 
been  tdSly  complied  with,  the  associates  were  liable  as  general  partnen. 

To  maintain  an  action  against  the  associates  as  general  partnen  in  suoh  case,  the 
plaintiff  need  not  prove  that  he  was  actually  misled  by  the  error  in  publishing  the 
terras  of  the  partnership. 

Assumpsit,  brought  by  the  plaintiff  as  administratrix  of  John 
G.  Smith  deceased,  for  goods  sold  and  delivered  to  the  defen- 
dants by  her  intestate.  The  cause  was  tried  at  the  New- York 
circuit  in  December,  1842,  and  the  jury  found  a  special  verdict 
^ting  the  following  facts : 

On  the  31st  of  August,  1836,  the  defendants  made  and  signed 
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the  certificate  required  by  statute  to  constitute  them  special  part- 
ners under  the  name  of  David  C  ArgalL  The  certificate  stated, 
among  other  things,  that  William  Argall,  the  special  partner, 
had  contributed  the  sum  of  tioo  thousand  dollars  capital  towards 
the  common  stock.  Notice  of  the  terms  of  the  partnership 
was  published  in  the  New- York  Times,  and  in  the  Evening 
Post ;  but  the  notice  in  the  latter  paper,  by  a  mistake  of  the 
printer,  stated  the  sum  contributed  by  W.  Argall  to  be  five  in- 
stead of  two  thousand  dollars.  The  verdict  stated  that  the 
plaintiff's  intestate  "was  not  a  subscriber  for  the  Evening 
Post;  that  no  evidence  was  offered  by  or  on  behalf  of  the 
plaintiff  to  show  that  the  intestate  had  ever  seen  or  heard  of  the 
same ;"  and  that  the  copy  of  the  notice  which  was  left  for  pub- 
lication at  the  office  of  the  Evening  Post  was  correct,  the  sum 
therein  set  forth  being  two  thousand  dollars.  The  verdict  fur- 
ther stated  that  die  goods  in  question  were  sold  and  delivered 
to  the  firm  of  David  C  ArgaU. 

C,  Judson,  for  the  plaintiff  insisted  that,  inasmuch  as  the  de- 
fendants  had  not  strictly  complied  with  the  provisions  of  the 
statute  in  regard  to  the  publication  of  notice,  they  were  liable  as 
general  partners ;  and  that  the  plaintiff  was  therefore  entitled 
to  judgment. 

J.  Anthofij  for  the  defendants. 

By  the  Court,  Beardslet,  J.  According  to  the  certificate 
made  by  the  partners,  William  Argall  contributed  two  thousand 
dollars  and  no  more,  but  in  one  of  the  notices  required  to  be 
published,  and  which  was  published  in  the  Evening  Post,  it 
was  stated  that  he  had  contributed  ^ve  thousand  dollars  as  such 
partner.  This  mistake  in  the  notice,  for  it  was  a  mere  mistake, 
is  relied  upon  as  decisive  evidence  to  charge  William  as  a  gen- 
eral partner,  and  that  is  the  point  to  be  determined. 

In  order  to  form  a  limited  partnership,  with  the  rights  and 
exemptions  secured  to  that  condition  by  the  statute,  a  proper 
certificate  must  be  made,  acknowledged,  filed  and  recorded,  as 


NEW-YCmK,  MAY,  1844.  451 

Smith  V  ArgalL 

the  Statute  directs ;  and  an  affidavit  that  the  special  partner  has 
actually  paid  in  his  capital  in  cash,  must  also  be  filed.  (1 
R  S.  765,  }  8.)  These  acts  were  done  in  this  instance,  and 
thereby  the  partnership  was  duly  formed.  But  the  statute  also 
provides  that  "the  partners  shall  publish  the  terms  of  the  part- 
nership, when  registered,  for  at  least  six  weeks  immediately 
after  such  registry,  in  two  newspapers"  &c, ;  and  it  declares 
fliat  ^  if  such  publication  be  not  made,  the  partnership  shall  be 
deemed  general.''    {Id.  §  9.) 

The  statute  authorizing  limited  partnerships  must  be  substan- 
tially complied  with,  or  those  who  associate  under  it  will  be 
liable  as  general  partners.  {Bowen  v.  Argall,  24  We7id.  496.) 
Defects  of  mere  form  may  be  overlooked  and  disregarded,  but 
those  of  substance  cannot,(a)  The  statute  is  rigorous  in  its 
terms,  and  those  who  claim  its  benefits  must  show  a  substantial 
conformity  to  its  requirements. 

That  the  amount  contributed  by  the  special  partner  is  an 
essential  part  of  the  terms  of  the  partnership,  can  hardly  admit 
of  a  question.  (1  R.  S.  764,  §§  1,  2, 4,)  It  is  a  vital  element 
in  determining  the  responsibility  of  the  firm,  and  in  fixing  its 
credit.  l!%e  object  of  die  notice  is  publicity ;  that  all  who  deal 
with  tiie  partnership  may  know  the  names  of  the  persons  com- 
posing it,  and,  30  &r  a3  xespects  the  special  partners,  the  extent 
of  its  capital  actually  paid  in.  It  is  made  the  business  and  duty 
of  the  partners,  and  they  are  bound  at  their  peril,  not  only  to 
see  that  all  flie  necessary  papers  are  filed  and  recorded,  but  also 
that  correct  notices  are  published.  {Id.  i§  6,  8, 9.)  In  this  in- 
stancCi  the  mistake  in  the  notice  was  one  of  substance,  an(jl 
could  not  fail  to  mislead  those  who  relied  upon  it  '^  The  terms 
of  the  partnership"  were  not,  as  they  (should  have  been,  truly 
published ;  and  the  statute  declares  as  a  consequence  that  "  the 
partnership  shall  be  deemed  general."    (§9.) 

This  is  a  conclusion  of  law  which  follows  frqm  the  defective 
n<^ce  found  by  the  jury,  and  the  consequence  is  not  averted  by 
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flieir  finding  the  additional  facts  that  the  deceased  ''  was  not  a 
subscriber  for  the  Evening  Post,"  and  '^  that  no  evidence  was 
offered  by  or  on  behalf  of  die  plaintiff  to  show  that  the  intestate 
had  ever  seen  or  heard  of  the  same."  These,  of  themselves,  are 
wholly  immaterial,  and  do  not  show,  if  that  could  be  essential^ 
that  the  deceased  was  not  in  fact  misled  by  the  notice.  In  the 
absence  of  absolute  notice  on  the  part  of  the  deceased  that  the 
true  sum  was  two  thousand,  and  not  five  thousand  dollars,  his 
rights  are  to  be  determined  by  the  sufficiency  or  insufiiciency 
of  the  publication  under  the  statute.  The  partners  rely  upon 
the  statute  for  protection,  and  they  must  show  a  compliance 
with  what  it  requires.  This  they  nave  failed  to  do,  and  the 
plaintiff  is  entitled  to  judgment  on  the  verdict 

Judgment  for  the  plaintiff 


Baker  vs.  Chase. 


In  ejectment  for  dower,  it  i^peeied  that  the  hueband,  a  few  days  befiore  hie  mar- 
riage with  the  plaintiff,  conveyed  the  lands  in  qaestion  to  one  of  his  children  bj 
a  former  marriage,  as  an  advancement,  with  the  intention  of  preventing  the 
plaintiff  from  acquiring  a  right  of  dower,  and  that  she  knew  nothing  of  the  con- 
veyance nntil  after  the  marriage  had  taken  place.  Held,  that  the  conveyance 
was  nevertheless  valid,  and  that  the  action  could  not  be  maintained. 

SemhUf  that  the  widow  would  not  be  entitled  to  relief  in  such  case  even  in  equity. 

Ejectment  for  dower,  tried  before  Willard,  C.  Judge,  at 
the  Washington  circuit  in  June,  1843.  On  the  7th  of  Decem- 
ber, 1835,  Royal  Chase,  being  then  a  widower,  aad  seised  of 
real  estate  of  the  value  of  seven  or  eight  thousand  dollars^  con- 
veyed the  premises  in  question,  which  were  of  the  value  of  nine 
hundred  dollars,  to  his  son  Peter,  no  pecuniary  consideration 
being  paid.  Royal  Chase  was  then  65  or  70  years  old.  Two 
days  after  the  deed  was  executed  and  delivered,  he  married  the 
plaintiff,  and  died  in  1839.  In  1840,  Peter  Chase  conveyed 
the  land  to  the  defendant  and  Benigah  Barker,  Jun.    The  judge 
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charged  the  jury  that  if  the  deed  from  Royal  Chase  to  his  son 
Peter  was  given  for  the  purpose  of  preventing  a  right  of  dower 
from  attaching,  on  the  man-iage  then  about  to  be  consummated 
between  the  plaintiff  and  Royal  Chase,  and  the  plaintiff  knew 
nothing  of  the  deed  at  the  time  of  the  marriage,  it  would  be 
deemed  a  fraud  upon  her  rights,  and  she  would  be  entitled  to 
recover.  The  judge  refused  to  charge  tliat  though  a  fraud  was 
intended  by  Royal  Chase,  yet  if  Peter  did  not  know  or  partici- 
pate in  it,  he  should  be  protected.  The  jury  found  a  verdict 
for  the  plaintiff;  and  the  defendant  now  moved  for  a  new  trial 
on  a  bill  of  exceptions. 

J.  Piersan,  for  the  defendant,  cited  Park  On  Dower,  231, 
236  ;  Atherley  On  Mart.  Sett.  323,  329. 

H.  Z.  Hayner,  for  the  plaintiff,  cited  3  Johns,  CkMep.  501, 
606;  6  id.  482;  6  Cowen,  67;  18  Johns.  426;  2  Vem.  436; 
1  Roper  On  Husband  ^  Wife,  356. 

By  the  Court,  Bronson,  J.  The  plaintiff's  case,  at  the  most, 
only  amounts  to  this :  Royal  Chase  conveyed  a  part  of  his  real 
estate,  by  way  of  advancement,  to  his  son  Peter,  with  the  in- 
tention of  defeating  the  right  to  dower  which  would  otherwise 
vest  in  the  plaintiff  in  case  the  contemplated  marriage  should 
take  place,  and  she  should  survive  her  husband ;  and  the  plain- 
tiff married  without  knowing  of  the  conveyance.  What  a  court 
of  equity  might  say  about  such  a  fraud  as  that,  I  will  not  im- 
dertake  to  determine ;  but  notwithstanding  the  case  of  Swaine 
V.  Perine,  (6  John^.  Ch,  482,)  I  think  the  court  would  say 
that  there  was  no  fraud  in  the  matter.  But  however  that  may 
be,  we  have  not  been  referred  to  any  case,  nor  have  I  met  with 
any,  where  a  court  of  law  has  undertaken  to  set  aside  a  deed 
upon  this  ground.  The  husband  was  not  seised  at  any  time 
during  the  coverture ;  and^if  the  plaintiff  can  succeed  any  where^ 
die  cannot  in  a  court  of  law. 

New  trial  granted. 
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Bakewell  &  Cole  v^.  Cllsworth  &  Ellsworth. 


The  right  and  interait  of  a  pledgor  canxiot  be  lold  on  Aleevtion  wnlHi  the  getdi 

be  preeent  and  within  the  view  of  those  attending  the  nle. 
Where  the  right  and  intemt  of  a  pledgor  is  leried  on,  the  sheriff  may  take  aetnsi 

poBstiosiop  of  the  goods,  uid  hold  them  until  he  seUs. 
After  the  sale,  however,  the  pledgee  is  entitled  to  the  poasesdon  of  the  goodi  nnti 

the  porchaser  redeems  them.     . 

On  error  from  the  superior  court  of  the  city  of  New- York, 
where  the  plaintifis  in  error  brought  an  action  of  trover  against 
the  defendants  in  error  for  a  sloop  called  the  "State  Bights.'' 
The  sloop  formerly  belonged  to  one  Martin,  who,  on  the  24th 
of  May,  1840^  pledged  her  to  the  defendants,  together  with  three- 
fourths  of  a  certain  schooner,  and  a  policy  of  insurance  on  the 
latter,  to  seciu-e  a  loan  of  $4254.  On  the  31st  of  May,  1841, 
the  sloop  was  levied  on  by  virtue  of  h  fi.  fa.  against  Martin,  in 
favor  of  the  plaintifisj  she  then  lying  at  the  foot  of  Rutger's 
street  in  the  city  of  New- York.  A  short  time  after  the  levy, 
one  of  the  defendants  had  an  interview  with  Mr.  Gould,  the  at 
tomey  for  the  plaintiffs,  and  told  him  that  the  sloop,  together 
with  the  schooner,  and  the  policy  of  insurance,  were  pledged  to 
the  djBfendants  for  *'  about  $3000,  a  little  more  or  a  little  less  ;* 
ttiat  the  schooner  had  been  lost,  but  the  insurance  company  re- 
fused to  pay,  because  she  had  been  sent  out  in  an  Unseaworthy 
condition.  Mr.  Gould  thereupon  directed  the  sheriff  to  give  up 
the  custody  of  the  sloop  to  the  defendants,  but  to  retain  the  levy, 
which  was  accordingly  done.  On  the  12th  of  June,  1841,  the 
sheriff  sold  the  sloop  &t  public  auction  under  the^  /a.,  and  she 
tvas  bid  in  by  the  plaintiffs.  She  was  not  present  at  the  place 
bf  sale,  however,  nor  did  the  sheriff  know  where  she  was.  On 
the  1st  of  July,  1841,  the  insurance  company  compromised  with 
the  defendants,  by  paymg  them  $3500  on  the  policy  upon  the 
schooner.  In  September  following  the  plaintiffs  demanded 
the  sloop  of  the  defendants,  tod  this  action  was  brought  id 
October.  The  defendants  moved  for  a  nonsuit,  insisting  1. 
That  as  the  sloop  was  not  present  at  the  place  of  sale,  the 
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plaintiflb  acqoiied  no  title;  aod  2.  That  the  whole  debt  for 
which  the  sloop  was  pledged  had  not  been  paid.  The  court  be- 
low ordered  a  nonsuit,  to  which  the  plaintiff  excepted ;  and, 
after  judgment,  they  brought  error. 

C  De  Wittf  for  the  plaintiffs  in  error. 

D.  E.  Wheeler,  for  the  defendants  in  error. 

Per  Curiam.  The  20th  section  of  2  R.  S.  290,  2d  ed. 
authorizes  a  sale  of  the  pledgor's  right  and  interest  in  the  goods 
pledged,  and  declares  that  the  purchaser  shall  acquire  such  right 
and  interest,  and  be  entitled  to  the  possession  of  the  goods,  on  com- 
plying with  the  terms  and  conditions  of  the  pledge.  The 
23d  section  declares  that  no  personal  property  shall  be  exposed 
for  sale,  unless  the  same  be  present,  and  within  the  view  of 
those  attending  such  sale.  {Id,  291.)  It  is  supposed  that  the 
latter  provision  does  not  apply  to  a  sale  of  the  right  and  interest 
of  a  pledgor  mentioned  in  the  20th  section,  which  seems  not  to 
contemplate  a  right  to  take  possession  till  after  sale  and  redemp- 
tion by  the  purcha$er ;  and  it  is  insisted  that  corporal  posses- 
sion cannot  be  taken  even  by  the  levying  officer,  until  the  lien 
is  removed.  We  think  otherwise  as  to  the  officer's  right.  The 
term  personal  property  used  in  the  23d  section,  is  synonymous 
with  the  words  right  and  interest  in  the  20th  section.  The 
general  property  of  the  goods  remains  ia  the  pledgor,  and  the 
goods  are  sold  subject  to  the  lien.  Nor  can  the  legislature  be  sup- 
posed to  have  intended,  of  any  case,  that  the  sheriff  should  quit 
the  possession,  as  he  did  here,  and  sell  without  even  knowing 
where  the  goods  are.  It  is  the  purchaser  who  is  to  wait  till  re- 
demption, before  he  takes  possession.  The  intention  of  the  statute 
seems  to  have  been  that  the  sheriff  should  seize  and  detain  the 
goods  in  the  same  manner  as  if  they  were  not  under  pledge ;  and 
put  them  up  at  auction  as  he  must  other  goods.  The  only  differ- 
ence is  that,  in  cases  of  pledge,  he  must  sell  subject  to  the  lien. 
He  should  have  the  goods  present,  and  hold  them  in  custody  of 
the  law  to  await  a  redemption  by  the  purchaser.    If  they  are  not 
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ledeemable  presently,  or,  if  redeemable,  and  they  are  not  redeemed 
presently,  he  should  then  deliver  them  into  the  custody  of  the 
pledgee,  to  whom  the  purchaser  must  look  for  them.  In  short, 
the  statute  intended,  as  it  declares,  to  vest  in  the  purchaser  the 
precise  right  of  the  pledgor.  It  is  essential  to  the  rights  of  all 
concerned,  that  the  property  should  be  subject  to  the  view  of 
purchasers.  The  common  law  disability  of  the  sheriff  to  seize 
goods  in  pledge  is  removed.  His  right  to  take  and  hold  them 
pro  hac  vice  arises  by  necessary  implication  from  the  two  sec- 
tions cited.  When  the  law  gives  a  man  any  thing,  it  gives  him 
tfie  means  of  obtaining  it.  {FranklinJs  case^  5  Rep,  47.) 
The  case  of  Whitaker  v.  Summer,  (20  Pick.  399,  405,)  to 
which  we  were  referred  on  the  argument,  treats  of  a  voluntary 
sale  by  the  pledgor.  "  In  sxich  case,"  say  the  court,  "  as  the  ac- 
tual custody  and  possession  of  the  goods  for  the  time  being,  is 
in  the  bands  of  the  party  having  the  lien,  it  follows  that  a  con- 
structive or  symbolical  delivery  is  sufficient  to  p&ss  the  proper- 
ty." Enough  has  already  been  said  to  show  the  distmction  be- 
tween such  a  case,  and  a  sale,  in  invitum,  by  virtue  of  an  exe- 
cution. 

This  view  of  the  first  point  renders  it  unnecessary  to  say 
whether  the  defendants  were  estopped  by  the  representation 
to  Mr.  Gould.  I  will  only  remark  that  this  representation 
did  not  definitely  fix  the  sum  for  which  the  "State  Rights^ 
was  pledged  at  $3000  only.  It  spoke  of  more  or  less;  is 
was  an  expression  of  uncertainty  as  to  the  amount,  and  if  the 
plaintiffs  were  misled,  it  was  their  own  fault.  Had  the  declara- 
tion been  explicit,  "our  lien  is  $3000  only,"  it  need  not  be 
denied  that,  the  plaintiffs'  having  acted  on  the  faith  of  such  a 
declaration,  we  ought,  if  possible,  to  declare  the  defendants 
estopped,  or  that  they  had  waived  the  balance  of  their  lien. 

Both  grounds  taken  at  the  trial,  therefore,  we  think  lay  in 
the  way  of  the  plaintiflfe'  recovery;  at  any  rate,  the  first  is  de- 
cisive. 

Judgment  affirmed. 
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Jam£8  vs.  Hartnet. 

After  an  ezecotkm  had  been  duly  returned  by  a  constable,  judgment  waa  xeooveied 
against  him  in  an  action  for  neglecting  to  return  it ;  the  justice  having  omitted 
to  enter  the  return  in  his  docket,  and  the  constable  being  unable  to  prove  it 
by  other  evidence.  Held,  that  the  omission  of  the  justice  did  not  render  him  ha- 
ble  to  the  constable. 

On  error  from  the  St.  Lawrence  common  pleas.  Hartney 
sued  James  before  a  justice,  and  declared  against  him  as  fol- 
lows :  "  The  plalntiflF  declares  in  a  special  action  on  the  case  for 
gross  and  wilful  negligence  of  the  defendant  in  not  entering  the 
return  of  an  execution  in  his  docket,  he  being  a  •  justice  of  the 
peace  of  &c.,  by  which  neglect  the  plaintiiF  was  injured  by  be- 
ing made  liable  as  constable  &c.,  to  his  damage  of  fifty  dollars." 
Plea,  not  guilty.  On  the  trial,  it  appeared  that  Hartney  was  a 
constable,  and  James  a  justice  of  the  peace ;  that  Hartney  and 
his  bail  had  been  sued  for  his  neglect  to  return  an  execution  is- 
sued by  James ;  that  the  suit  was  defended,  and  James  testified 
therein  to  the  fact  of  the  execution  having  been  issued,  but  no 
return  of  it  was  entered  in  his  docket,  and  he  did  not  remember 
tc  have  seen  it  since  it  was  issued.  Judgment  was  recovered 
against  Hartney  and  his  bail  in  that  suit,  which  Hartney  after- 
wards paid.  It  further  appeared,  on  the  trial  of  the  present  suit, 
that  the  execution  had  been  duly  returned  by  Hartney,  renewed 
by  James,  and  delivered  to  another  constable.  The  justice  ren- 
dered judgment  in  favor  of  Hartney,  which  was  aflSrmed  by  the 
common  pleas  on  certiorari,  and  James  thereupon  brought  error. 

R.  H.  CfiUetj  for  the  plaintiff  in  error. 

J,  D.  M^LareUj  for  the  defendant  in  error. 

By  the  Court,  Beardslet,  J.  The  court  of  common  pleas 
should  have  reversed  the  judgment  rendered  by  the  justice,  as 
it  was  clearly  erroneous.  The  declaration  shows  no  cause  of 
action  against  the  defendant  below,  and  is  a  nullity  on  its  face. 
It  alleges  that  the  constable  was  made  liable,  because  the  justice 
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n^Iected  to  enter  in  his  docket  the  return  of  an  execu- 
tion. 'This  is  illogical  The  constable  was  not  nor  could 
he  be  made  liable  for  the  neglect  of  the  justice,  but  only 
for  his  own  n^lect.  (2  R.  S.  263,  i  169.)  On  the  trial  of 
the  suit  brought  against  the  constable  and  his  sureties,  his 
neglect  was  established,  and  for  this  the  plaintiff  there  recovered. 
The  constable  might  then  have  proved,  had  he  been  able  to  do 
sOy  that  he  returned  the  execution,  although  the  justice  had 
omitted  to  make  the  proper  entry.  The  injury  of  which  (he 
constable  complains  has  not  arisen  in  the  manner  alleged  by 
him.  True,  he  has  been  made  to  pay  damages  in  a  ease  where 
he  was  not  liable,  as  the  fact  now  appears,  although  the  evi- 
dence given  on  that  occasion  was  ample  to  warrant  a  judgment 
against  him.  It  was  his  misfortune  that  he  was  unable  to  prove 
his  defence ;  but  this  gave  him  no  right  of  action  against  the 
justice.  The  judgments  below  were  rendered  on.  an  erroneous 
view  of  the  law,  and  should  therefore  be  reversed. 

Judgment^  reversed. 


Swift  vs.  Yauohn,  impleaded  dec. 

A  plea  tbai  the  defendant  did  not  undertake  and  promwe  &e.  within  mx  ymn  nut 
before  the  exMkiting  of  the  6tU,  tenden  an  immaterial  iania.  The  plea  ihoM 
deny  that  the  defendant  undertook  and  promiBad  within  six  yean  nojgt  betae  tk 
commencement  of  the  euit. 

Where,  to  a  plea  that  the  defendant  did  not  midertake  &e.  within  six  jeaia  next  be- 
fore the  exhibiting  of  the  biU,  the  plaintifF  replied  that  the  defendant  did  under- 
take dec.  within  six  years  next  before  the  eommeneement  of  the  mnt,  and  Ae  de- 
fendant demurred ;  held,  that  the  plaintiff  was  entitled  to  judgment  opon  the 
demnzTff. 

The  declamtiou  oontaiaed  the  common  counts  in  fwunqwit, 
to  which  the  second  plea  was,  that  the  defendant  did  not  at  any 
time  within  ax  years  next  before  the  exkHniingr  of  the  hiU<i 
die  plaintiff,  undertake  tec.  The  third  plea  was,  that  tfie  jaf* 
posed  causes  of  action  did  not  our  did  either  of  4heai  moctm 
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within  six  years  next  before  t/ie  exhibiting  of  the  biU  &c.  Repli- 
cations, affirming  the  matters  denied  by  the  pleas,  but  using  the 
words  the  commencement  of  the  suit,  instead  of  '^  the  exhibiting 
of  the  bill."  Demurrers,  assigning  for  cause  that  the  replica- 
tions do  not  follow  the  words  of  the  plea  as  to  the  exhibiting  of 
the  billy  nor  show  how  the  suit  was  Qpmmenced.    Joinder. 

T.  Jenkins,  for  the  defendant,  cited  14  Wend.  83;  1  Chit. 
PZ.  554;  13  Wend.495;  19uf.216;  2HUl,lU. 

W.  Hunt,  for  the  plaintilBf,  cited  16  John.  326 ;  3  Johns.  Cus. 
150;  3  T.  R.  186;  1  ChU.  PI  583. 

By  the  Court,  Bronson,  J.  The  notion  that  suits  are  com- 
menced by  bill,  except  when  brought  against  officers  of  the 
court,  was  always  a  pure  fiction  in  this  state ;  and  if  it  is  still 
proper  to  keep  it  up  for  any  purpose,  it  is  time  that  it  was  laid 
aside  in  pleading  the  statute  of  limitations.  Suits  against  natu- 
ral persons  are  now  commenced  either  by  capitis  or  by  declara- 
tion; (2  R.  S.  347,  §  1 ;)  and  they  are  not  well  begun  for  the 
purpose  of  saving  the  statute  until  the  process  or  declaration  has 
been  a.ctually  served,  or  the  capias  has  been  issued  to  the  sheriff 
of  the  proper  county,  in  good  faith,  and  with  the  intent  to  have 
it  served.  {Id,  299,  §  38.)  The  pleas  do  not  tender  an  issue 
upon  a  material  point  It  may  well  be  that  the  defendant  did 
not  promise  at  any  time  within  six  years  next  before  the  exhib- 
iting of  the  bill,  although  the  suit  was  commenced  within  five 
years  after  the  promise.  There  has  been  no  bill,  and  never  will 
be.  I  think  the  pleas  are  bad.  They  certainly  are  so,  unless 
we  construe  the  words  '' exhibiting  of  the  bill,"  as  equivalent  to 
^  commencement  of  the  suit."  And  then  the  defendant  should 
not  have  complained  of  the  replications  for  using  the  language 
which  he  should  have  used.  In  either  view  of  the  question,  the 
demurrers  are  not  well  taken. 

When  the  process  was  not  served  within  the  six  years,  and 
the  plaintiff  relies  on  prior  process  and  continuances  to  save  the 
statute,  there,  if  he  makes  an  issue  on  the  exhibiting  of  the  bSl^ 
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he  must  reply  specially,  or  lie  will  fail  on  the  trial.  •  {Richmond 
T.  LUile,  2  Hillj  134.)  But  where  the  issue  is,  as  it  should  he, 
on  the  commencement  of  the  suit  within  six  years  after  the 
promise,  the  replication  may  be  as  general  as  the  plea,  and  the 
whole  matter  may  be  given  in  evidence  on  the  trial.  {Bank 
of  Orange  County  v.  Haight,  14  Wend.  83.)  The  plaintiff 
is  entitled  to  judgment 

Judgment  for  the  plaintiff 


The  People  vs.  S.  V.  Cady. 


After  notice  of  ezoeutmg  a  writ  of  inqoiiy  was  eerved  apon  an  attomey,  he 
altered  the  6giires  indicating  the  day  appointed  for  execntinsr  the  writ,  in  order  to 
make  the  notice  apparently  irregular,  and  with  intent  to  defraud :  /feU,  not  a/or- 
gery  either  under  the  ttatute  or  at  common  Uw. 

Error  to  the  Columbia  general  sessions,  where  the  defendant, 
Stephen  V.  Cady,  was  indicted  for  forgery.  He  was  attorney 
of  record  for  the  plaintiff  in  an  action  of  replevin,  in  the  pro- 
gress of  which,  a  rule  for  judgment  of  discontinuance,  and 
for  a  writ  of  inquiry  to  assess  the  defendant's  damages,  was 
duly  entered.  The  defendant's  attorney  gave  notice  that  he 
would  execute  a  writ  of  inquiry  on  "  the  26th  of  October",  1842, 
which  notice  was  regularly  served  upon  Cady  on  the  11th  of 
the  same  month.  The  indictment,  after  setting  forth  the  above 
facts,  together  with  some  others,  charged  that  Cady, "  afterwaids 
to  wit  on  the  twenty-seventh  day  of  October,  in  the  year  one 
thousand  eight  hundred  and  forty-two,  at  &c.,  with  force  and 
arms,  feloniously  did  falsely  alter  the  said  notice,  by  then  and 
there  falsely  and  feloniously  altering  the  figure^  6^  in  the  body 
of  said  notice,  immediately  following  the  figure  ^  2*,  and  changing 
the  same  into  the  figure  '0',  so  that  the  said  two  figures  '26\ 
in  said  notice,  did  thereby  become,  import  and  read  *  2ff  &c., 
with  intent  to  injure  and  defraud"  &c.  Cady  demurred  to  the 
indictment,  and  the  court  below  rendered  judgment*  in  his  favor; 
whereupon  the  pbople  brought  error. 
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The  People  e.  Cady. 
T.  Miller^  (district  attorney,)  for  the  people. 
B.  W,  Peckham^  contra. 

By  the  Courts  Nelson,  Ch.  J.  It  is  quite  clear  that  the  act 
charged,  is  not  an  offence  within  any  of  the  provisions  of  the 
statute  against  forgery.  The  counsel  for  the  people  suggested 
on  the  argument  that  the  case  might  be  brought  within  8  JR.  & 
673,  §  33,  sub,  2,  which  declares  it  forgery  in  the  third  degree 
to  alter  an  instrument  or  writing  by  which  rights  or  property 
shall  be  or  purport  to  be  affected,  with  intent  to  defraud.  But  it 
is  manifest  that  a  notice  of  executing  a  writ  of  inquiry  is  not  such 
an  instrument  as  this  provision  contemplates. 

Then,  does  the  case  presented  by  the  indictment  amount  to 
forgery  at  common  law?  I  think  not.  It  may  indeed  be 
brought  within  some  of  the  usual  common  law  definitions  of  the 
offence,  if  we  are  at  liberty  to  aid  the  prosecutor  by  an  enlarged 
construction  ;  but  this  is  not  allowable. 

Forgery  is  said  to  be  "  the  fraudulent  making  or  alteration  of 
a  writing  to  the  prejudice  of  another's  right" — "  the  making  of  a 
fiilse  instrument  with  intent  to  deceive"  &c.  Now  it  was  mged 
in  the  present  case  that  the  fraudulent  intent  consisted  in  a  de- 
sign to  have  the  inquest  set  aside  for  irreguls^rity,  on  the  ground 
that  the  notice  was  short.  This  argument,  however,  rests  upon 
mere  conjecture ;  for  the  act  charged  had  no  tendency  to  pro- 
duce any  such  result.  In  The  People  v.  Fitchj{l  Wend.  198,) 
the  defendant  was  indicted  for  forging  an  order  drawn  by  him- 
self. On  the  trial,  it  appeared  that  the  order  had  been  paid  by 
the  acceptor,  who  returned  it  to  the  defendant,  and  he  afterwards 
altered  the  date,  with  intent  to  defraud  the  payee.  The  court 
held  that  the  alteration  had  no  legal  tendency  to  injure  the  payee ; 
in  other  words,  that  the  intnet  to  defraud  was  not  sufficiently 
manifest  from  the  act  chained.  {See  also  The  People  y. 
Steams,  21  Wend.  409,  414,  415.) 

I  think  the  present  case  is  within  the  same  principle ;  and 
that  the  tendency  and  intent  to  do  the  wrong  apprehended  are 
too  remote  and  conjectural  to  constitute  the  offence  of  forgery. 

Judgment  affirmed. 
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M'Knight  vs.  Wheeler. 

Where  the  payee  of  a  uariom,  note  endoned  it  to  a  third  person,  for  a  Talinhb  eon* 
■tderation,  who  took  it  withoot  notice  of  the  otory,  and  afterwards  brought  an 
action  against  the  payee,  seeking  to  charge  him  as  endorser ;  held,  that  the  en- 
dorsement amounted  to  a  new  and  independent  contract  between  the  parties,  and 
that  the  usury  was  no  defence. 

Assumpsit,  tried  at  the  Monroe  circuit  in  April,  1842,  before 
Datton,  C.  Judge.  A  verdict  was  rendered  for  the  plainti^ 
and  the  defendant  now  moved  for  a  new  trial  on  a  bill  of  ex- 
ceptions. The  fects  are  sufficiently  stated  in  the  opinion  of  the 
court 

A.  OardineTy  for  the  defendant 

R  M.  Haight,  for  the  plaintiff. 

Per  Curiam.  In  this  case,  one  Ball  gave  his  negotiable  note 
to  the  defendant  for  $490,  who  endorsed  it  to  the  plaintiff  iot 
the  consideration  of  $150  cash  down,  and  the  plaintiff's  own 
note  for  the  balance.  The  action  is  against  the  defendant  as 
endorser,  who  defends  on  the  ground  that  the  note,  being  void 
for  usury  as  against  Ball,  is  also  void  in  the  hands  of  the 
plaintiff.  The  latter  insists  that  the  note  having  been  transfer- 
red to  him  bona  fde^  while  the  1  R,  S.  772,  §  5  was  in  force, 
he  is  not  affected  by  the  usury.  To  this  it  is  answered  that 
though  the  transfer  may  have  been  bona  fide  as  to  the  $150, 
yet  it  is  not  so  as  to  the  balance  ;  and  on  this  question  under 
the  statute  the  argument  proceeded  at  the  bar. 

We  are  of  opinion  that  the  statute  has  no  connection  with 
the  case.  The  defendant  is  not  sued  as  maker;  and  neither 
under  the  statute,  nor  any  other  law,  is  it  competent  for  him  to 
say  that  his  endorsement  is  invalid.  This  was  a  new  contract 
made  for  a  valuable  consideration  as  between  him  and  the  plain- 
tiff.   What  is  equitably  due  may  be  inquired  into;  but  the 
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defendant  is  estopped  from  setting  up  usury.  This  has  re- 
peatedly been  held  as  to  negotiable  paper  given  to  secure  a 
gaming  debt,  which  stands  on  the  same  footing  with  usurious 
paper.  In  Edwards  v.  Dick,  (4  Bam.  4*  ^W.  212,)  the  action 
was  against  one  who  had  taken  a  bill  for  a  gambling  debt,  and 
endorsed  it  to  the  plaintiff  for  a  valuable  consideration.  He 
was  held  estopped  to  say  it  was  void.  Abbott,  Ch.  J.,  adverting 
to  usurious  contracts,  said,  there  was  no  case  upon  the  statute 
of  usury  denying  that  a  holder  for  valuable  consideration  may 
sue  his  immediate  endorser.  The  material  cases  both  on  the 
statute  of  usury  and  gaming,  are  cited  and  commented  upon 
by  him.  The  debt  arises  upon  an  independent  contract.  The 
endorser  does  what  is  equivalent  to  the  drawing  of  a  new  bill, 
on  a  new  consideration  moving  from  a  stranger  to  the  usurious 
transaction.  The  contents  of  the  paper  are  referred  to  merely 
to  fix  the  amount  due ;  and  the  endorsee  must  in  such  cases  be 
considered  a  bona  fide  holder  where  the  transfer  is  not  intended 
by  him  to  carry  out  the  original  usurious  transaction.  Mr. 
Chitty,  speaking  on  this  subject,  says :  "  At  all  events,  in  all 
cases,  an  innocent  bona  fide  assignee  may  sue  his  immediate 
endorser  on  the  bill,  though  he  could  not  sue  the  drawer  or  ac- 
ceptor, because  such  action  would  not  necessarily  give  effect  to 
the  usurious  bargain  which  it  is  the  object  of  the  statute  to  pre- 
vent." {Chitt.  on  Bills,  109,  Am,  ed.  of  1839.)  Ord  says,  that 
"though  a  bill  given  on  an  usurious  consideration  to  the  lender 
of  the  money,  and  afterwards  endorsed  over  to  a  person  who  is 
ignorant  of  the  usury,  for  a  valuable  consideration,  is  void  be- 
tween the  endorsee  and  the  drawer,  it  should  seem  to  be  good  be- 
tween the  endorsee  and  payee  or  endorser."  ( Ord  07i  Usury,  109.) 
•  And  though  there  were  no  cases  in  his  time  directly  to  the  point, 
he  was  able  to  cite  Hussey  v.  Jacob,  {Com.  Rep.  4,)  on  the  stat- 
ute of  gaming ;  and  the  authorities  cited  by  Chitty  will  be  found 
to  remove  all  doubt.  The  case  put  by  Ord  is  the  exact  case  at 
bar.  The  defendant  has  endorsed  for  valuable  consideration, 
viz.  the  plaintiff's  money  and  note,  who  was  ignorant  of  the 
usury.  It  may  be  admitted  that,  had  Ball  the  maker  been  sued, 
we  should  have  been  bound  to  restrict  the  recovery  to  the  $160 
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paid.  Yet  that  by.  np  means  follows  as  tp  the  defendant  ^Q 
took  money  in  part,  and  the  plaintiflF's  note  for  the  balance,  for 
which  he  endorsed  the  note  in  suit.  It  was  an  exchange  of  se- 
curities, and  had  the  whole  consideration  been  paid  by  the  plain- 
tiflF's  note  alone,  the  transaction  would  clearly  have  been  valid. 
A  fortiori,  where  part  consists  of  money  and  the  balance  in  a 
note. 

The  verdict  was  right,  and  the  motion  for  a  new  trial  should 
therefore  be  denied. 

New  trial  denied. 


Hancox  and  others  vs.  Dunning  <fc  Browning. 

Thoogh,  after  a  lien  had  been  acquired  upon  a  yesael  pursuant  to  2  £.  iSL  493,  she 
made' a  short  excursion  beyond  the  bounds  of  the  st%te,  for  the  mere  porpoee  of 
testing  her  machinery,  and  immediately  returned ;  held,  that  the  creditor  had  not 
thereby  lost  his  lien. 

Otherwise,  had  the  vessel  left  the  state  on  a  trip  or  voyage  in  pursuit  of  some  kind 
of  trade  or  business.    Per  Bronson,  J. 

Error  to  the  superior  court  of  the  city  of  New- York.  Dun- 
ning (fc  Browning  sued  Hancox  and  others  in  the  court  below, 
in  debt  on  bond.  The  plaintiffs  had  attached  the  steamboat 
Napoleon,  in  the  city  and  port  of  New- York,  and  the  defendants 
gave  the  bond  to  obtain  the  discharge  of  the  vessel,  with  a  con- 
dition to  pay  the  claims  which  had  been  exhibited,  and  which 
should  be  established  to  have  been  subsisting  liens  at  the  time 
they  were  exhibited.  The  cause  was  referred,  and  on  the  hear- 
ing it  appeared  that  prior  to  the  23d  of  February,  1842,  the 
plaintiflfe  had,  at  the  request  of  the  master,  furnished  work,  la- 
bor and  materials  for  the  repair  of  the  Napoleon  to  the  amount 
of  $775,46,  the  principal  part  of  which  was  expended  upon  the 
boilers  of  the  boat.  After  the  repairs  were  completed,  and  on 
the  19th  of  March,  1842,  the  boat  left  the  city  of  New- York  to 
try  her  boilers,  and  went  on  an  excursion.  The  boat  went 
around  Staten  Island,  landed  and  made  fast  to  the  dock  atPerdi 
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Amboy,  in  New-Jersey,  and  remained  there  about  two  hours, 
when  she  returned  to  her  former  berth  in  the  city  of  New- York. 
She  left  New- York  between  9  and  10  o'clock  in  the  forenoon, 
and  got  back  about  6  or  6  o^clock  in  the  afternoon  of  the  same 
day.  There  were  twenty  or  twenty-five  persons  on  board, 
invited  by  the  master,  who  said  he  was  going  to  try  the 
boilers  which  had  been  repaired.  The  persons  on  board 
paid  no  fare.  They  requested  the  master  to  go  around  Stat- 
en  Island,  and  also  to  stop  at  Perth  Amboy.  On  the  26th 
of  March,  1842,  the  attachment  issued,  and  the  boat  was  seized. 
The  defendants  insisted  that  the  boat  had  left  the  state,  within 
the  meaning  of  the  statute,  and  that  the  lien  had  consequently 
ceased.  The  referee  overruled  the  objection,  and  reported  in 
favor  of  the  plaintifls.  The  defendants  moved  in  the  court  be- 
low to  set  aside  the  report,  but  the  motion  was  denied,  and 
judgment  rendered  for  the  plaintiffs.  A  case  having  been  set- 
tled and  inserted  in  the  record,  the.  defendants  brought  error. 

A.  Schelly  for  the  plaintiffs  in  erf  or,  cited  2  R.  S.  493,  §  2 ;  5 
mi,  34;  6  Wend.  553;  9  id.  340;  20  id.  555. 

E.  Sandfordj  for  the  defendants  in  error,  cited  1  Kenfs  Comm. 
460-5 ;  15  John.  B.  358 ;  3  Ccywen,  89 ;  1  Pick.  264 ;  6  Paige, 
332;  11  Wend.  45. 

By  the   Court,  Bronson,  J.     The  statute  provides,  that 

"  when  the  ship  or  vessel  shall  depart  from  the  port  at  which 

she  was  when  such  debt  was  contracted,  to  some  other  port 

within  this  state,  every  such  debt  shall  cedse  to  be  a  lien  at  the 

eipiration  of  twelve  days  after  the  day  of  such  departure ;  and 

in  all  'cases  such  Hen  shall  cease  immediately  after  tlie  vessel 

'  shall  have  left  this  state.'^    (2  R.  S.  493, 5  2.)    The  reasonable 

construction  is,  that  the  lien  ceases  when  the  vessel  departs  from 

the  port  where  the  repairs  were  made,  or  leaves  the  state,  upon 

a  voyage  or  trip  in  thb  pursuit  of  "some  kind  of  trade  or  busi- 

]'  fiess.    Here  there  was  nothing'  but  ail  e^cperfnifehtal  eicursion 

'  by  way  ot  it^fing  tUb  newly  re^^edboilerS,  ^thoiit 'toy  firten- 
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tion  on  the  part  of  the  master  to  leave  the  state  for  any  purpose. 
And  although,  at  the  request  of  the  friends  he  had  invited  to 
go  with  him,  he  passed  outside  of  Staten  Island,  and  made  a 
short  stop  at  Perth  Amboy,  I  think  this  was  not  a  leaving  of 
the  state  within  the  meaning  of  the  statute. 

Judgment  affirmed. 


BowNE  and  Millard  vs.  Mellor. 

If  a  mit  be  eommencad  before  a  justice  against  a  non-resident  of  the  ooonty  bj 
long  attachment,  and  the  plaintiff  fail  to  appear  on  the  return  day  thereof,  the 
defendant  may  either  treat  the  process  as  void,  and  recover  his  damages  in  an 
action  of  trespass,  or  waive  the  irregularity  and  take  his  remedy  on  the  attach- 
ment  bond. 

Error  to  the  Delaware  common  pleas,  where  Mellor  brought 
an  action  of  debt  on  an  attachment  bond  executed  by  Bowne 
and  Millard,  r^j^e  case  was  this :  On  the  27th  of  March,  1841, 
Bowne  applied  to  a  justice  of  the  peace  of  the  county  of  Dela- 
ware, for  an  attachment  against  Mellor,  on  the  ground  that  he 
was  about  to  depart  from  the  county  with  intent  to  defraud  bis 
creditors.  (2  R.  S,  230,  i  26.)  An  affidavit  was  made,  and 
the  bond  in  question  executed  by  Bowne,  with  Millard  as  his 
surety,  conditioned  to  pay  Mellor  all  damages  and  costs  which 
he  might  sustain  by  reason  of  issuing  the  attachment,  if  Bowne 
failed  to  recover  judgment.  (§  29.)  The  justice  issued  the  a^ 
tachment,  which  was  made  returnable  seven  days  afterwards, 
and  the  goods  of  Mellor  were  attached.  Bowne  did  not  appear 
on  the  return  of  the  attachment,  and  nothing  further  was  done 
in  the  suit;  whereupon  Mellor  brought  this  action.  The 
defendants  proved  that  Mellor  was  a  resident  of  the  county  of 
Dutchess,  when  the  attachment  issued;  and  as  he  was  not 
therefore  liable  to  be  sued  by  a  long  attachment,  they  insisted 
that  the  bond  was  void.  The  court  overruled  the  objection,  to 
whidi  the  defendants  excepted,  and  the  jury  found  a  verdict  fiir 
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the  plaintifil  The  same  defence  was  also  set  up  by  a  special 
plea,  to  which  the  plaintiff  demurred,  and  the  court  below  gave 
judgment  in  his  favor.    The  defendants  brought  error. 

&  Gardarii  for  the  plaintiff  in  error. 

A  J.  Parker  J  for  the  defendant  in  error.  ' 

By  the  Court,  Bronson,  J.  As  Mellor  was  not  a  resident 
of  the  county  of  Delaware,  there  should  have  been  a  short,  in- 
stead of  a  long  attachment.  He  might  have  treated'  the  process 
as  void,  and  recovered  his  damages  in  an  action  of  trespass. 
But  he  elected,  as  I  think  he  had  a  right  to  do,  to  waive  the  ir- 
r^[ularity,  and  take  his  remedy  on  the  bond.  Having  adopted 
that  course,  Bowne,  who  procured  the  attachment  to  be  issued, 
was  not  at  liberty  to  show  the  irregularity  for  the  purpose  of 
defeating  the  action. 

Judgment  afSrmed. 


Bell  t;^.  Potter. 


Where,  on  the  expiration  of  a  parol  lease  to  B.  and  M.  for  a  year,  the  landlord  eze* 
coted  a  written  lease  to  B.  for  six  years,  who  afterwards  coniiiraed  to  oc6upy 
akme ;  held,  that  his  goods  coold  not  be  distrained,  within  the  six  nranths  men- 
tkioed  m2  R.  8.  500,  §  1,  for  the  rent  of  the  preceding  tenancy,  though  they 
were  on  the  premises  when  the  rent  fell  due,  and  had  remained  there  ever  since. 

Hie  case  of  Wthber  ▼.  Skearmanf  (ante  p,  20,)  commented  on  and  lunited. 

Trover  for  two  turning  lathes  and  four  iron  kettles,  tried  at 
the  Montgomery  circuit  in  1843,  before  Willard,  C.  Judge. 
The  property  in  question  was  originally  owned  by  the  plaintiff 
and  one  Marcellus,  who  were  copartners  in  manu&cturing  iron 
castings,  and  carried  on  the  business  at  a  furnace  in  Amster- 
dam. They  occupied  the  furnace  from  the  1st  of  June,  1837, 
to  the  1st  of  June,  1840,  under  a  parol  lease  from  Timothy 
Livingston.    On  the  28th  of  Ifay,  184D,  Livingston  conveyed 
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the  furnaoe  to  the  defendant,  who  gave  notice  theareof  to  the 
plaintiff  and  Marcellus  on  or  about  the  1st  of  June,  1840,  and 
they  then  agreed  with  the  defendant  that  the  rent  afterwards 
accruing  should  be  paid  to  him.  The  plaintiff  and  Marcellus 
cdhtinued  to  occup}'-  the  furnace,  and  carry  on  their  business, 
until  the  1st  of  March,  1841,  when  Marcellus  sold  all  his  inter- 
est in  the  partnership  e&cts  to  the  plaintiff,  including  the  prop- 
erty in  question,  and  the  firm  was  dissolved.  From  this  time, 
the  plaintiff  alone  carried  on  the  business  of  manufacturing 
castings  at  the  furnace,  and  on  the  1st  of  Jime,  1841,  ha  took  a 
written  lease  of  the  furnace  from  the  defendant,  containing  a 
clause  as  follows :  '^  To  hold  the  same,  with  the  appurtenances, 
and  the  sole  and  uninterrupted  use  and  occupation  thereof,. unto 
the  said  party  of  the  second  part,  [the  plaintiff,]  his  heirs,  execu- 
tors, d^c,  for  the  term  of  six  years,  at  the  yearly  rent  of  two 
hundred  dollars,  payable  in  equal  yearly  payments,''  &c.  The 
property  in  question  was  on  the  demised  premises  when  the 
plaintiff  and  Marcellus  dissolved  partnership,  and  remained 
there  until  the  4th  of  November,  1841,  when  the  defendant 
seized  it  under  a  landlord's  warrant,  by  way  of  distress  for 
rent.  This  rent  accrued  for  the  use  of  the  premises  during 
the  year  ending  on  the  1st  of  June,  1841,  and  fell  due  on  that  day. 
The  circuit  judge  decided  that  the  giving  of  the  written 
lease  by  the  defendant  to  the  plaintiff  on  the  1st  of  June, 
1840,  deprived  the  former  of  his  right  to  distrain  for  rent 
then  in  arrear,  and  left  him  to  his  remedy  by  action.  The  jury 
found  a  verdict  in  favor  of  the  plaintiff  for  theValue  of  the  prop- 
erty, and  the  defendant  now  moved  for  a  new  trial  on  a  bill  of 
exceptions. 

A.  C  Paige,  for  the  defendant 

D.  Wright  ^  N,  HtU  Jan.,  for  the  plaintiff. 

By  the  Court,  Nelson,  Ch.  J.  By  the  statute  Sih  Anne^ 
ch.  14,  of  which  our  old  act  was  almost  a  literal  transcripC,  (1 
R.  L.  438,  i  17,)  it  was  provided,  ''Thirt  it  flhall  and  may  k» 
lawfiii,  for  Any  peiaon  at  persons^  bavwf  any  nmt  in  asrear  «r 
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doe  upon  any  lease  for  life  or  lives,  or  for  years  &e.,  ended  or 
determined,  to  distrain  for  such  arrears,  after  the  determination 
of  the  said  respective  leases,  in  the  same  manner  as  they  might 
have  done,  if  such  lease  &c.  had  not  heen  ended  or  determined : 
Provided,  that  such  distress  be  made  within  the  space  of  six  cal* 
endar  months  after  the  determination  of  such  lease,  and  during 
the  continuance  of  such  landlord's  title  or  interest,  and  during 
the  possession  of  the  tenant  from  wham  such  arrears  became 
due."    (12  Pick.  Stat,  at  Large,  69,  §§  6, 7,) 

The  object  of  the  statute  was,  to  enable  the  landlord  to  dis- 
train after  the  expiration  of  the  terra,  which  could  not  be  done 
at  common  law.  But  in  order  to  keep  the  remedy  alive,  accord- 
ding  to  the  terms  of  the  provision,  the  tenant  must  have  con- 
tinued in  possession.  Hence,  in  Terbossv.  Williams,  (6  Cowen, 
407,)  where  the  lease  had  expired  and  the  tenant  had  left  the 
premises  with  his  goods,  before  the  landlord  distrained,  it  was 
agreed  that  the  distress  was  illegal,  the  case  not  coming  within 
Ae  statute.    (2  Wend.  148,  S.  C.  in  error,) 

When  the  provision  was  incorporated  in  the  revision  of  1830, 
it  was  modified,  with  a  view  to  meet  what  was  supposed  to  be 
the  injustice  of  the  above  case.  (3  J?.  JS.  761.)  But,  like  many 
other  provisions  in  the  new  code,  where  a  single  instance  of 
apparent  wrong  suggested  and  led  to  the  modification  of  a 
general  principle,  the  full  effect  of  the  phraseology  employed 
was  not  foreseen.  It  is  as  follows :  ^^  Within  six  months  after 
the  determination  of  any  lease  for  life,  or  for  years  &c.,  any  per- 
son having  rent  due  upon  such  demise  in  arrear,  may  distrain 
for  such  arrears,  either  upon  any  goods  remaining  on  the 
demised  premises,  or  upon  any  goods  that  may  have  been  re- 
moved, in  the  same  manner,  within  the  same  time,  and  under 
the  same  provisions  and  restrictions,  as  if  such  lease  or  tenancy 
had  not  ended."    (2 /?. /S.  600,  §  1.) 

According  to  the  words  of  this  provision,  inasmuch  as  the 
continuance  of  the  landlord's  interest  and  the  tenant's  possession 
is  no  longer  a  condition  to  the  remedy  within  the  six  months, 
the  goods  of  any  succeeding  tenant  who  may  have  taken  a  lease 
of  the  landlord  would  be  subject  to  the  rent  of  the  preceding 
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tenn ;  and  therefore  it  is  insisted,  with  some  plausibility,  that 
the  goods  of  the  present  plaintilT  were  subject  to  the  distress  in 
question.  But  it  is  impossible  to  hold  that  the  l^islature  in- 
tended any  such  consequence,  when  they  changed  the  phrase- 
ology of  the  previous  statute.  On  the  contrary,  we  are  bound 
to  restrain  the  operation  of  the  new  provision,  by  keeping  steadi- 
ly before  us  the  object  in  view,  which  was  simply  to  enable  the 
landlord  to  distrain,  within  the  six  months,  upon  the  goods  of 
the  tenant  remaining  on  the  demised  premises,  or  which  have 
been  removed,  notwithstanding  he  has  abandoned  the  posses- 
sion. To  give  the  provision  a  literal  construction,  and  thereby 
authorize  the  landlord  to  distrain  upon  the  goods  of  a  succeed- 
ing  tenant,  who  has  taken  possession  under  a  new  and  diflferent 
demise,  would  be  sanctioning  a  wrong  far  greater  than  the  one 
which  the  legislature  intended  to  remedy. 

It  was  at  least  impliedly  conceded  in  Sherwood  v.  Phillips^ 
(13  Wend.  479,)  and  Webber  v.  Shearman,  (3  HiU,  547,)  that 
had  it  appeared  in  those  cases  that  the  tenant  was  in  the  occupation 
of  the  premises  under  a  new  and  distinct  demise  for  several  years, 
and  not  by  the  mere  act  of  holding  over,  the  remedy  by  distress 
for  the  rent  accruing  during  the  preceding  years  could  not  have 
been  upheld.  That  principle  will  be  found  distinctly  recogniz- 
ed in  Legg  v.  Sirudwick,  (2  Salk.  414,)  and  in  various  other 
cases  referred  to  in  Sherwood  v.  Phillips.  {See  also  Bradhy 
On  Distr.  70.)  When  the  case  of  Webber  v.  Shearman  was 
before  us  the  last  time,  {afite,  p.  20,)  we  decided  that  the  occu- 
pancy by  the  tenant  under  new  leases  from  the  landlord,  execu- 
ted each  year,  was  in  legal  effect  the  same  as  a  holding  over,  so 
far  as  the  right  of  distress  was  concerned ;  but  it  was  admitted 
to  be  otherwise,  where  the  new  leases  are  for  more  than  a  year. 
That  case  undoubtedly  went  to  the  extreme  in  favor  of  the 
landlord's  remedy,  and  we  cannot  consent  to  extend  the  princi- 
ple further. 

In  the  present  case,  the  new  lease  was  not  for  one  year,  but 
for  six ;  ahd  the  former  lease  was  not  to  the  plaintiff,  but  to  him 
and  another  jointly.    It  is  impossible  to  uphold  the  distress 
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made  by  the  defendant,  without  going  the  length  of  allowing 
the  enforcement  of  the  remedy  in  all  cases  against  the  in-coming 
tenant 

New  trial  denied. 


The  Proprietors  op  the  Common  and  Undivided  Land 
AND  Meadows  op  Sotjthold  vs.  Horton. 

Where  the  plaintifrs  in  ejectment  sue  as  a  corporation  created  by  or  under  a  statute 
of  this  state,  though  the  only  plea  interposed  be  the  genera]  issue,  they  are  bound 
to  pPOFe  the  existence  of  such  corporation,  notwithstanding  the  pioyision  in  2  A. 
8.  548,  §  3. 

The  above  provision  has  no  application  to  actions  in  which  the  plea  of  nul  tiel  cor" 
poraiion  cannot  be  pleaded.    Per  Beardslet,  J. 

The  act  passed  on  the  8th  of  April,  1796,  entitled  "  An  act  rektive  to  the  common 
and  undivided  lands  and  meadows  in  Southold"  Slc,  (3  Oreenl.  Laws  of  N,  Y. 
330,)  does  not  give  the  proprietors  of  those  lands  the  right  of  suing  as  a  corpora- 
tion. 

Ejectment  for  six  acres  of  land  lying  in  the  town  of  South- 
old,  Suffolk  county,  tried  before  Ruggles,  C.  Judge,  in  May, 
1842.  The  declaration  commenced  thus,  "  The  proprietors  of 
the  conmion  and  undivided  land  and  meadows  of  Southold,  be- 
ing a  corporation  created  by  and  under  a  statute  of  the  state  of 
New-York,  plaintiffs  in  this  suit"  &c. :  and  then  proceeded  in 
the  usual  form.  The  defendants  pleaded  the  general  issue.  On 
the  trial,  the  plaintiffs  read  in  evidence,  among  other  things,  an 
act  of  the  legislature  passed  on  the  8th  of  April,  1796,  entitled 
"  An  act  relative  to  the  common  and  undivided  lands  and  meeid- 
ows  in  Southold,  in  the  county  of  Suffolk."  (3  GhreenL  Laws 
of  N.  Y.  330.)  They  also  gave  in  evidence  a  patent  granted 
by  Edmund  Andross,  bearing  date  on  the  31st  of  October,  1676, 
the  contents  of  which  are  sufficiently  stated  in  the  opinion  of 
the  court.  When  the  testimony  on  the  part  of  the  plaintiffs  was 
closed,  the  defendant  moved  for  a  nonsuit,  insisting  that  the 
plaintiffs  were  not  a  corporation,  and  that  the  action  could  not 
be  maintained  by  them  as  such.  The  circuit  judge  overruled 
the  motion,  and  the  jury  found  a  verdict  in  fiivor  of  the  plain* 
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tifis.    The  defendant  now  moved  for  a  new  trial  on  a  bill  of 
exceptions. 

W.  P.  Buffett,  for  the  defendant 

iS.  B,  Strong,  for  the  plaintiffs. 

By  the  Court,  Beardsley,  J.  The  plaintiffs  insist,  among 
other  things,  that  the  plea  of  the  general  issue  admits  them  to 
be  a  corporation,  and  therefore  superseded  the  necessity  of  prov- 
ing their  corporate  existence  on  the  trial  of  the  cause.  This 
counter  objection,  in  avoidance  of  the  point  raised  on  the  part 
of  the  defendant,  is  founded  on  the  statute  which  declares  that, 
"  in  suits  brought  by  a  corporation  created  by  or  under  any  stat- 
ute of  this  state,  it  shall  not  be  necessary  to  prove  on  the  trial 
of  the  cause,  the  existence  of  such  corporation,  unless  the  de- 
fendant shall  have  pleaded  in  abatement  or  in  bar,  that  the  plain- 
tiffs are  not  a  corporation/'    (2  R,  S.  458,  §  3.) 

But  this  enactment  has  no  application  to  the  present  case.  In 
ejectment  the  defendant  cannot  plead  in  abatement  or  in  bar 
that  the  plaintiffs  are  not  a  corporation,  as  he  may  do  in  most 
other  actions,  but  is  confined  to  the  general  issue.  (2  /?.  S~ 
306,  §  22.)  The  enactment  on  wliich  the  plaintifis  rely,  more- 
over, is  in  terms  restricted  to  "  suits  brought  by  a  corporation 
created  by  or  under  any  statute  of  this  state ;"  and  it  is  always 
open  to  inquiry,  as  a  question  of  law,  whether  the  plaintiff,  pros- 
ecuting as, such  corporation,  was  or  could  have  been  created  by 
or  under  any  such  statute.  Corporations  are  sometimes  created 
ipso  facto,  et  eo  instant  i,  by  the  mere  passage  of  a  statute;  but 
more  frequently  the  statute  declares  and  points  out  the  mode 
in  which  the  legal  body  may  thereafter  be  brought  into  exist- 
ence. It  is  to  corporations  of  the  latter  class,  and  to  actions  in 
which  the  plea  of  nul  tiel  corporation  may  be  pleaded,  that  the 
statute  applies ;  but  it  is  wholly  inapplicable  to  the  present  case. 

It  is  urged  on  the  part  of  the  plaintiffs,  that  they  were  created 
a  corporation  by  the  patent  given  in  evidence  on  the  trial,  and 
which  was  issued  in  1676,  by  Edmund  Andross,  who  is  theraia 
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described  as  ''Seigneur  of  &c.,  Lieut  and  Governor  Geni  un- 
der his  Royall  Highness,  James,  Duke  of  York  and  Albany  dbc., 
of  all  his  terrytoryes  in  America."  This  patent,  after  reciting 
that  there  is  a  town  on  Long  Island  called  and  known  by  the 
name  of  Southold,  ''  liaving  a  certain  tract  of  land  thereunto 
belonging,"  [describing  it,](a)  proceeds  as  follows:  "Now  for  a 
oaafinnation  unto  the  present  freeholders  inhabitants  of  ye  sd 
town  and  precints,  Know  ye  that  by  virtue  of  his  majestie's  let- 
ters pattants  and  the  comissioo  and  authority  unto  me  given 
by  his  Royall  Highness,  I  have  ratified,  confirmed  and  granted, 
and  by  these  presents  doe  heceby  ratify,  confirm  and  grant,  unto 
Isaac  Arnold,  justice  of  ye  peace,  Capt.  John  Young,  Joshua 
Horton,  oonsrtable,  axid  Barnabas  Horton,  Benjamin  Yoimgs, 
Samoel  Glover  and  Jacob  Corey,  overseers,  as  patentees,  for  and 
«Bi  behalf  of  themselves  and  there  associates,  the  freeholders  and 
inhabitants  of  ye  sd  town,  their  heirs,  successors  and  assigns," 
die  said  land  in  said  patent,  to  have  and  to  hold,  the  said  land, 
"to  the  sd  patentees  and  their  associates,  their  heirs,  succes- 
sois  and  assigns,  to  ye  proper  use  and  behofe  of  ye  sd  patentees 
and  theijr associates,  their  heirs  successors  and  assigns  forever;" 
ibe  tenure  to  be  "  in  free  and  common  socage  and  by  fealty 
only ;  provided  always  d^c,  that  all  the  sd  lands  and  planta- 
tions within  the  sd  limitts  or  bounds  shall  have  relation  to  ye 
town  in  generall  for  the  well  government  thereof;  and  if  it 
flhall  soe  happen  that  any  part  or  parcell  of  sd  lands  6cc.  be  not  al- 
ready •purchased  tof  ye  Indians,  it  may  be  purchased  (as  occa- 
fion)  according  to  law."  The  patent  also  confirmed  and  grant- 
ed unto  the  said  "  patentees  and  their  associates,  their  heirs,  suc- 
cessors and  assigns,  all  the  privileges  and  immunities  belonging 
to  a  town,  within  this  government,  and  that  the  place  of  their 
present  habitation  and  abode  shall  continue  and  retain  ye  name 
uf  Southold,  by  which  name  and  stile  it  shall  be  distinguished 
and  known  in  all  bargains  and  sales,  deeds,  records  and  wright- 
ings,  they  making  improvement  on  the  said  land  and  conform- 


t*)  Ferifae  dMcriptioo,  ne  Tkmnpmte$  HitUrry  of  Img  IdanA,  Vol  L  p,  385. 
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ing  themselves  according  to  law,  and  yielding  and  paying  there- 
fore yearly  and  every  yeare  unto  his  Royall  Highness'  use  as  a 
quitt  rent  one  fat  lamb  imto  such  officer  and  officers  there  in 
authority  as  shall  be  empowered  to  receive  the  same."  It  was 
admitted  on  the  trial  that  the  lands  in  controversy  were  part  of 
the  premises  described  in  said  patent 

It  is  deemed  imnecessary,  as  the  case  is  now  presented,  and 
would  be  out  of  place,  to  attempt  any  explanation  of  the  true 
meaning  and  effect  of  this  patent  from  Governor  Andross.  The 
effect  of  it  may  have  been  to  confer  on  the  town  of  Southold 
corporate  powers,  and  to  invest  it  with  an  absolute  right  and 
title  to  these  lands.  But  upon  this,  no  opinion  is  intended 
to  be  expressed.  It  is  enough  at  present  to  say,  the  patent 
furnishes  no  ground  whatever  for  holding  that  such  a  corpora- 
tion as  the  plaintiffs  claim  to  be  was  thereby  created.  The 
declaration  alleges  that  they  were  incorporated  by  an  act  of  the 
legislature  of  this  state,  and  it  was  necessary  to  prove  the  aver- 
ment. 

Were  the  plaintiffs  created  a  corporation  by  the  act  of  April 
8th,  1796?  This  act  has  reference  to  the  '<  conunon  and  un- 
divided lands  and  meadows  in  Southold,"  and  was  manifestly 
framed  and  enacted  upon  the  supposition  that  these  lands  and 
meadows  were  owned  by  individual  proprietors,  and  not  by  the 
town  in  its  corporate  capacity  and  character.  It  recites  that 
said  "  proprietors"  had  petitioned  the  legislature — not  that  the 
town  of  Southold  had  done  so — and  that  by  their  petition  they 
'^  requested  legislative  aid  to  enable  them  more  advantageously 
to  improve  their  said  lands  and  meadows."  It  then  proceeds  to 
authorize  "  the  said  proprietors  to  meet  on  the  second  Tuesday 
of  April  next,  at  the  house  of  Moses  Case,  and  annually  there- 
after on  the  second  Tuesday  in  April,  at  such  place  as  a  majori- 
ty of  them  shall  direct ;"  and  it  declares  that  the  proprietors,  or 
a  majority  of  them  so  assembled,  may  make  "  such  prudential 
rules  and  regulations  for  the  better  improvii^  and  manning 
their  said  common  and  midivided  lands  and  meadows,  as  they 
shall  judge  proper;"  that  they  may  "elect  three  trustees  to 
have  the  superintendence  and  management  of  their  said  lands 
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and  meadows,  according  to  such  rules  and  regulations  as  afore- 
said to  be  made  at  such  meetings;"  that  the  trustees  "may  sue 
for  and  recover,  for  the  use  of  the  said  proprietors,  all  such  pen* 
alties  as  shall  be  made  for  the  breach  of  the  said  rules  and  reg- 
ulations ;"  that  special  meetings  may  be  called  by  the  trustees; 
and  that  the  votes  of  the  proprietors,  at  their  meetings,  shall 
"  be  counted  according  to  the  number  of  rights  owned  by  each 
proprietor  who  shall  vote,"  &c.   (3  Greenl.  Laws  of  N,  Y.  330.) 
The  act  assumes  that  the  proprietors  of  these  lands  and  mead- 
ows were  tenants  in  conmion,  having  title  to  different  shares 
^i  proportions  thereof;  and  it  leaves  the  title  as  it  previously 
listed,  in  the  individual  proprietors.     They  were  probably 
quite  numerous,  so  as  to  make  it  inconvenient  for  them  all  to  at- 
tend to  whatever  might  concern  their  common  interest  in  the 
^nanagement  of  this  property ;  and  therefore  tliey  asked  legisla- 
tive aid,  not  to  make  the  owners  a  corporation,  and  transfer 
ftese  conimon  lands  to  the  new  body  to  be  created,  but  "  to  en- 
able them,"  as  the  act  declares,  "more  advantageously  to  im- 
prove their  said  lands  and  meadows."    This  is  all  the  proprie- 
tors desired,  and  it  is  all  the  act  provides  for.    They  were  au- 
thorized to  "  elect  three  trustees  to  have  the  superintendence 
wid  management"  of  the  property, "  according  to  such  rules  and 
regulations"  as  should  be  made  at  the  meetings  of  the  indi- 
vidual proprietors.    These  rules  and  regulations  were  to  be  "  for 
the  better  improving  and  managing"  of  "  said  common  and  un- 
divided lands  and  meadows,"  and  could  have  no  bearing  what- 
ever upon  the  title  to  the  property.    Nor  indeed  has  the  act,  in 
any  of  its  provisions,  so  much  as  a  single  feature  which  looks 
to  the  transfer  of  title  from  the  individual  owners  to  a  legal 
person  created  by  the  act    There  was  apparently  no  necessity 
for  the  creation  of  such  a  legal  entity,  or  for  the  transfer  of  title 
to  any  one.    The  proprietors,  in  asking  legislative  aid,  looked 
only  to  "  the  better  improving  and  managing"  of  their  property ; 
and  the  mode  in  which  this  was  to  be  effected  was  by  the  elec- 
tion of  trustees  who  were  "to  have  the  superintendence  and 
management"  of  the  property,  the  title  remaining,  as  before^  in 
Ihe  individual  owners  thereof 
ToL.  VL  64 
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It  must  be  admitted  that  these  lands  and  tneadows  lv«re  by 
this  act  subjected  to  peculiar  legal  provisions,  in  many  respects 
variant  from  those  which  usually  apply  to  lands  held  in  oom- 
mon.  The  power  to  improve  and  manage  the  common  proper- 
ty was  vested  in  a  majority  in  interest  of  the  owners,  when 
legally  convened,  to  be  exercised  through  the  agency  of  trus- 
tees  elected  from  time  to  time :  whereas  the  general  law  requires 
an  entire  unanimity  on  the  part  of  the  several  owners^  to 
effect  the  same  objects.  Peculiar  reasons  must  have  existed  for 
the  passage  of  such  an  act,  but  with  these  we  have  no  present 
concern.  And  as  the  act  appears  to  have  been  passed  on  the 
"petition"  of  the  several  proprietors,  and  consequently  with 
their  concurrence  and  consent,  it  was  undoubtedly  within  the 
limits  of  the  constitutional  power  of  the  legislature.  This,  how- 
ever, need  not  be  determined  here.  The  plaintifis  claim  that 
the  act  is  valid.  If,  on  the  other  hand,  it  is  void,  their  case  falls 
with  it.  But  assuming  its  validity,  we  are  unable  to  perceive 
that  it  makes  the  plaintiffs  a  corporation,  or  gives  them  any 
capacity  to  sue.  The  motion  for  a  nonsuit  should  therefore 
have  been  granted,  and  the  defendant  is  entitled  to  a  new  trial. 

New  trial  granted. 


The  People  vs.  Rundi^e. 


A  rBeagninnce  for  tile  appearance  of  wilneseee  (o  testily  en  aa  mdietmeni  in  a  CMtt 
of  general  ■ooeiong,  must  coDtain  aa  acknowledgment  of  indebtedlieM  to  tlie  peik 
pie»  and  mention  the  ofience  charged,  or  no  action  can  be  maintained  upon  it 

• 

Debt  on  recognizance,  tried  before  Cushman,  C.  Judge,  at 
the  Columbia  circuit,  in  March,  1843.  On  the  trial,  the  district 
attorney  produced  the  minutes  of  the  court  of  general  sessions 
of  Columbia  county  for  September  term,  1841,  in  which  was 
an  entry  as  follows :  "  The  People  v.  Ambrose  P.  Woolsey 
Itaiton  Niles,  Solomon  Rundle^  &c.  [naming  seventeen  others,] 
are  recognized  in  the  sum  of  ^106  each,  conditioned  for  dieir 
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•jqpeaiance  ^  the  next  court  of  general  siessions  of  the  peacfi 
to  testify  on  the  part  of  the  people  iii  the  abpve  cause." 
There  were  four  indictments  pending  against  Woolsey  in  the 
general  sessions  at  the  time  this  entry  was  made.  The  judge 
decided  that  the  entry  was  not  a  sufficient  recognizance,  and 
ordered  a  nonsuit  A  motion  was  now  made  for  a  new  trial 
on  a  bill  of  exceptions. 

T.  Miller,  (district  attorney,)  for  the  people,  cited  2  R.  S, 
362,§23;  iA746,§24;  4  Wend.SST]  10  irf.  431. 

K  MUler,  for  the  defendant,  cited  17  Wend.  252. 

By  the  Court,  Bronson,  J.  The  entry  produced  does  not 
amount  to  a  recognizance.  There  is  no  acknowledgment  of  in- 
debtedness to  the  people  of  this  state ;  nor  is  it  stated  that  there 
was  any  indictment  or  charge  against  Woolsey.  The  offfence, 
if  any,  should  have  been  mentioned.  If  it  was  not  utterly  void, 
it  was  at  the  most  only  a  memorandum  from  which  the  record 
of  a  recognizance  might  have  been  drawn  up.  The  nonsuit 
was'properly  ordered. 

New  trial  denied. 


Hinsdale  vs.  White. 


Hoagh  a  lessee  be  removed  from  demised  premises  for  non-payment  of  rent* 
by  tammary  proceedings  under  ^  R.  S.  512,  §  28  e<  seq^  the  landlord  may  never- 
theless recover  the  same  rent  by  action. 

The  provision  in  2  J?.  (9.  515,  §  43  docs  not  operate  in  such  case  to  annul  the  lease 
from  its  date,  but  only  frnip  the  time  of  the  default  for  which  the  warrant  issued. 

Compensation  for  the  use  of  the  premises  by  the  tenant  intermediate  the  default  and 
the  time  he  is  dispossessed,  cannot  be  recovered  by  action  on  the  lease  ;  but  the 
landlord's  only  remedy  is  by  proceeding  against  the  tenant  as  a  wrong-doer. 
SembU, 

On  error  from  the  recorder's  court  of  the  city  of  Buffalo. 
White  sued  Hinsdale  before  a  justice  of  the  peace  on  the  30th 
of  March,  1843,  and  claimed  to  recover  for  rent  due  on  a  lease. 
It  appeared  at  the  trial  that  the  plaintiff  executed  a  lease  to  the 
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defendant  of  a  house  in  the  city  of  Buffido,  for  one  year  firom 
the  1st  of  May,  1842,  reserving  a  rent  of  $135,  paj^able  quarter* 
ly,  together  with  a  right  of  re-entry  for  non-payment  The 
evidence  showed  that  the  defendant  had  paid  the  rent  up  to  the 
end  of  the  third  quarter,  except  $22,87 ;  and  for  this  the  action 
was  brought.  It  further  appeared  that,  before  the  suit  was  com- 
menced, viz.,  on  the  27th  of  March,  1843,  the  plaintiff  instituted 
summary  proceedings  pursuant  to  2  R  IS.  512,  §  28  e^  seq.,  al- 
leging the  non-payment  of  rent  due  for  the  third  quarter,  under 
which  the  defendant  was  put  out  of  possession  of  the  premises 
by  virtue  of  a  warrant  duly  issued  for  that  purpose.  The  de- 
fendant insisted  that  these  proceedings  were  a  bar  to  the  action ; 
but  the  justice  rendered  judgment  in  favor  of  the  plaintiff  for 
the  amount  claimed.  The  judgment  was  afterwards  afltaned 
by  the  recorder's  court  on  certiorari,  and  the  defendant  thereupon 
brought  error. 

/  S.  Torratice,  for  the  plaintiff  in  error. 

H.  Wliite,  for  the  defendant  in  error. 

Per  Curiam.  The  question  turns  mainly  on  the  construc- 
tion to  be  put  upon  2  R.  S,  424,  §  43,  2d  ed.  This  declares 
that,  "  Whenever  a  warrant  shall  be  issued  as  aforesaid,  by  any 
such  magistrate,  for  the  removal  of  any  tenant  from  any  demis- 
ed premises,  the  contract  or  agreement  for  the  use  of  the  premi- 
ses, if  any  such  exist,  and  the  relation  of  landlord  and  tenant 
between  the  parties,  shall  be  deemed  to  be  cancelled  and  annul- 
led." It  is  contended  in  behalf  of  the  tenant  that  this  annul- 
ment of  the  contract  operates  from  the  begiiming,  and  that  none 
of  the  rent  due  before  the  warrant  of  removal  was  issued  can 
be  recovered.  On  the  other  hand,  it  is*  contended  that  the 
annulment  operates  only  from  the  time  when  the  warrant  issues, 
leaving  the  contract  to  its  full  effect  previous  to  that  time. 

The  words  of  the  statute  admit  of  either  construction,  inas- 
much as  they  do  not  expressly  fix  the  time ;  and,  in  determining 
which  should  prevail,  it  is  our  duty  to  r^ard  consequences. 
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To  say  that  the  contract  shall  be  considered  as  void  and  inopera- 
tive from  the  b^inning,  would  not  only  cut  off  the  remedy 
afforded  by  its  terms  for  rent  which  may  have  accrued  at  any 
time  past,  but  would  even  enable  a  tenant  to  recover  back 
all  he  had  paid.  A  consequence  so  unjust  we  cannot  allow 
without  words  expressly  declaring  it.  The  opposite  construc- 
tion maintains  the  contract  as  to  the  rent  due  prior  to  the  evic- 
tion, which  it  is  the  duty  of  the  tenant  to  pay.  This  he 
has  agreed  to  do ;  and  moreover  he  agreed,  in  this  case,  that, 
for  the  same  default,  if  the  rent  continued  in  arrear  a  specified 
time,  the  landlord  might  re-enter.  Such  re-entry  would,  at  the 
common  law,  work  a  discharge  of  the  rent  only  from  the  time 
when  it  took  place.  So  of  an  ejectment  for  non-payment  of  rent 
The  object  of  the  statute  was  to  afford  a  remedy  less  harsh  than 
the  first,  but  more  summary  than  the  second,  without  intending 
any  greater  prejudice  to  the  landlord  than  would  result  from 
either.  Indeed,  perhaps  if  we  were  to  give  the  words  a  retro- 
active effect,  their  reading  might  be  restricted  to  that  object  It 
is  the  agreement  /or  the  use  of  the  premises,  and  the  relation 
of  landlord  and  tenant,  which  are  annulled.  The. express 
contract  to  pay  the  rent  for  that  part  of  the  term  already  elapsed, 
is  not  necessarily  destroyed,  though  the  agreement  for  use  and 
the  relation  of  landlord  and  tenant  be  gone.  In  other  words, 
ihe  demising  clause  may  be  declared  void  from  the  beginning, 
without  necessarily  impairing  the  obligation  to  compensate  for 
the  past  occupation. 

Something  is  claimed  for  the  tenant  from  the  doctrines  of  the 
conmion  law.  It  is  said  that  the  remedy  by  action  is  waived, 
or,  if  not,  that  there  has  been  an  election ;  and  instances  are 
mentioned  under  these  heads.  The  cases  which  deny  an  en- 
forcement of  the  forfeiture  after  the  landlord  has  distrained  for 
the  rent,  proceed  on  the  ground  that,  by  distraining,  he  has 
waived  the  forfeiture,  and  elected  to  consider  the  lease  as  still 
subsisting.  It  may  be  conceded  that,  e  converse,  an  ejectment 
carried  to  judgment  and  execution  would  avoid  the  right  to  dis- 
train ;  but  this  is  because  the  relation  of  landlord  and  tenant 
ceases.    An  action  may  well  lie  for  the  rent  without  the  con- 
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tinuaDce  of  that  relation,  though  it  be  essential  to  the  right  e( 
distress.  This  may  expire  by  efSiux  of  time,  and  in  various 
other  ways,  without  at  all  impairing  the  right  of  action.  It  is 
not  denied  that  even  bringing  an  action  for  the  rent  might  in 
some  cases  defeat  an  ejectment ;  but  this  also  proceeds  on  the 
same  ground.  It  waives  the  forfeiture.  {See  1  Leigh's  iV.  P-j 
Covenant,  Ch.  7,  §  10.)  It  does  not  follow  that  enforcing  the 
forfeiture  by  ejectment  or  otherwise  waives  all  remedy  by  ac- 
tion. The  rent  is  not  due  by  forfeiture,  but  by  contract  Nor 
does  the  case  come  within  the  rule  as  to  the  election  of  reme- 
dies. Ejectment  is  not  a  remedy  for  the  rent.  It  is  a  proceed- 
ing to  recover  the  possession  of  the  land  which  is  forfeited.  But 
if  regarded  as  a  remedy  for  the  breach  of  the  contract  to  pay,  it  is 
collateral  to  an  action  directly  on  the  contract,  and  a  man  does 
not,  by  pursuing  one  of  several  collateral  remedies,  make  m 
election  in  that  sense  which  precludes  his  resort  to  another. 

It  is  said,  the  rent  is  gone  forever  by  reason  of  the  re-entry ; 
and  lAit,  i  336,  is  referred  to  as  an  authority  for  the  proposi- 
tion. The  remark  there,  however,  has  no  relation  to  rent,  but 
to  a  sum  of  money  improperly  so  called,  payable  to  a  stranger, 
and  for  non-payment  of  which  the  estate  is  forfeited*  In  that 
case,  there  being  no  remedy  save  by  entry  for  condition  broken, 
the  remark  is  of  course  strictly  true.  But  in  respect  to  rent, 
properly  so  called,  the  doctrine  is  directly  the  reverse,  as  is 
shown  by  Nunns  v.  Gee,  {Cro.  Eliz,  77.)  There,  Owen 
&  Wood,  of  counsel,  mentioned  the  case  of  re'nt  on  a  lease  for 
years,  to  be  void  for  non-payment.  Although  the  lease  become 
void,  yet  for  rent  due  before,  debt  lies.  And  they  mentioned  a 
case  nearer  the  principal  one,  where,  after  rent  fell  due,  the  lease 
became  void  by  the  provisions  of  a  statute ;  yet  for  rent  due  be- 
fore it  became  void,  covenant  was  held  to  lie.  Wray,  C.  J. 
gave  the  reason,  that  the  covenant  was  first  broken,  and  the 
lease  became  void  afterwards.  The  case  of  JffUl  v.  PUking- 
Unh  {Cro.  Eliz.  244,)  is  to  the  same  eflfect.  Indeed,  the  con- 
trary would  be  abs^d.  It  is  saying  that  the  tenant  may,  by 
his  own  de&ult,  oust  the  landlord  of  a  remedy  already  vested 
Tbe  evictfon  is  not  unlawfU,  like  the  comn^oo  one  treaied  of  9$ 
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a  bar  to  the  recovery  of  rent ;  but  it  is  made  lawftil  by  the  ten- 
ant himself  He  claims  exemption  as  a  consequence  of  his  own 
default  The  lease  is  indeed*  void  from  the  day  of  the  forfeit- 
ure ;  but  valid  for  the  previous  time.  Compensation  for  pos- 
session continued  after  that  time  must  be  recovered  by  an  ac- 
tion for  mesne  profits.  So  in  the  case  before  us.  For  the  time 
subsequent  to  the  day  of  forfeiture,  the  remedy  must  be  by  tres* 
pass,  because  from  that  time  the  defendant  was  a  tort-feasor ; 
and  the  recovery  here  was  in  fact  limited  according  to  this  dis- 
tinction. The  rent  for  the  last  quarter  not  being  due  when  the 
warrant  to  deliver  possession  was  issued,  this  could  not  be  re- 
covered by  action  on  the  lease  or  any  clause  which  it  contained. 
The  lease  was  therefcHre  void  for  every  purpose  from  the  time 
when  the  third  quarter  fell  due.  The  tenant  may  and  should 
be  considered  a  trespasser  from  that  time,  so  that  a  sum  propor- 
ticHiable  to  the  rent  may  be  recovered  as  damages  in  a  proper 
action  for  the  wrongful  detainer. 

On  our  construction  of  the  statute,  the  result  is,  as  stated  by 
President  King  of  a  like  statute  in  Pennsylvania :  "  The  land- 
lord undoubtedly  has  his  remedy  for  the  recovery  of  his  rent, 
although  he  may  thus  be  repossessed  of  his  property;  and  he 
may  prosecute  it  as  he  could  any  other  claim  in  the  suitable 
and  appr(^ate  forum."    {RtAicum  v.  Williams^  1  Ashm.  235.) 

Judgment  affirmed. 
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Stevens  vs.  Wilson  and  others. 

The  act  "  for  the  amendnqent  of  the  law  relative  to  principal  and  iactori  or  agents," 
{8ea»..L.  of  1830,  p.  203,)  was  intended  for  the  security  of  those  who  deal  with 
a  factor  or  agent  in  the  belief  that  he  is  the  true  owner.    Per  Bronbon,  J. 

Accordingly,  in  replevin  for  goods  which  the  plaintiff  entrusted  to  a  factor,  bat 
which  the  latter  afterwards  delivered  to  the  defendant,  who  made  advances  upon 
them  for  the  factor's  benefit,  with  full  knowledge  of  all  the  facts ;  held,  that  the 
defendant  was  not  inithin  the  protection  affi>rded  by  the  act,  and  that  the  plain- 
tiff was  entitled  to  recover. 

Error  to  the  superior  court  of  the  city  of  New-York.  Wil- 
son and  others  brought  an  action  of  replevin  against  Stevens  in 
the  court  below,  for  a  quantity  of  feathers.  The  plaintiflls  were 
merchants,  doing  business  at  Louisville,  Kentucky;  and  the 
defendant  was  a  commission  merchant  in  the  city  of  New-York. 
Charles  Colgate  was  also  a  commission  merchant  in  tlie  city  of 
New- York,  and  was  the  fiictor  of  the  plaintifis.  In  the  Ml  of 
1840,  the  plaintiffs  sent  Colgate  a  large  quantity  of  feathers  to 
be  sold.  He  delivered  the  feathers  to  the  defendant,  and  direct- 
ed him' to  sell  them.  The  defendant  afterwards  made  advances 
to  Colgate  on  account  of  the  feathers  to  about  the  sum  of  $3000. 
In  December,  1840,  Colgate  failed,  then  being  a  debtor  to  the 
plaintiflS.  The  defendant  had  previously  sold  a  part  of  the 
property,  and  rendered  an  account  to  Colgate.  The  plaintiff 
demanded  the  feathers  which  remained  unsold,  but  the  defen- 
dant claimed  to  hold  them  for  the  balance  of  his  advances  to 
Colgate ;  and  the  plaintiffs  thereupon  brought  this  action  of  re- 
plevin. Evidence  was  given  tending  to  show  that  the  defendant 
knew  the  plaintifl^  owned  the  property  at  the  tiAie  he  made  the 
advances  to  Colgate.  The  judge  chai^jed  the  jury,  in  substance, 
that  if  the  defendant  made  the  advances  to  Colgate  with  knowl- 
edge that  he  was  not  the  owner  of  the  goods,  the  plaintiffs  were 
entitled  to  recover.  Yerdict  and  judgment  for  the  plaintifi. 
The  defendant  brought  error  on  a  bill  of  exceptions. 
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A.  Orisij  for  the  plaintiffl  in  error. 
S.  A.  Fhoty  for  the  defendants  in  error. 

By  the  Court,  Bronson,  J.  At  the  common  law,  although 
a  factor  could  sell  the  goods  of  his  principal,  he  had  no  inciden- 
tal authority  to  dispose  of  them  in  any  other  way.  He  could 
not  barter  or  pledge  the  property,  or  deposit  it  as  a  security  for 
his  own  debt,  or  for  advances  made  for  his  own  benefit.  This 
rule  sometimes  operated  as  a  hardship  upon  those  who  dealt 
with  the  factor  in  the  belief  that  he  was  the  true  owner,  and 
the  statute  6  Geo.  4,  ch.  94,  was  made  to  remedy  the  mischief. 
{Paley  Chi  Agency ,  Append.  No.  1.)  Since  that  time  our  own 
l^islature  has  passed  an  act  for  the  amendment  of  the  law  relar 
tive  to  principals  and  factors.  {Stat.  1830,  p.  203.)  The  de- 
fendant insists  that  by  virtue  of  the  third  section  of  this  statute 
he  can  hold  the  goods  for  the  amount  of  his  advances  to  Col- 
gate, the  plaintijB^'  factor,  although  he  knew  at  the  time  of  mak- 
ing the  advances  that  he  was  not  dealing  with  the  owner  of  the 
goods.  To  that  doctrine  I  can  by  no  means  subscribe.  The 
statute  was  not  made  to  legalize  fraud ;  but  to  protect  those  who 
honestly  trusted  to  appearances,  and  supposed  they  were  dealing 
with  the  true  owner.  The  first  section  provides,  that  every 
person  in  whose  name  any  merchandize  shall  be  shipped,  shall 
be  deemed  the  true  owner  thereof,  so  for  as  to  entitle  the  con- 
signee to  a  lien  for  advances  &c.  But  this  is  qualified  by  the 
second  'section,  which  expressly  takes  away  the  lien  where  the 
consignee  had  notice,  by  the  bill  of  lading  or  otherwise,  before 
advancing  the  money,  that  the  person  in  whose  name  the  goods 
were  shipped  was  not  the  actual  owner.  By  the  third  section, 
"  Every  factor  or  other  agent,  entrusted  with  the  possession  of 
any  bill  of  lading,  custom-house  permit,  or  warehouse-keeper's 
receipt  for  the  delivery  of  any  such  merchandize,  and  every 
such  fector  or  agent  not  having  the  documentary  evidence 
of  title,  who  shall  be  entrusted  with  the  possession, of  any 
merchandiae  for  the  purpose  of  sale,  or  as  a  security  for  any 
admneet  to  be  made  or  dbteoned  ihereon,  s/uM  hedeemei  to  he. 
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the  true  ovmer  thereof,  so  far  as  to  give  validity  to  any  contract 
made  by  such  agent  with  any  other  person,  for  the  sale  or  dis- 
position of  the  whole  or  any  part  of  such  merchandize,  for  any 
money  advanced,  or  negotiable  instrument  or  other  obligation  in 
writing  given  by  such  other  person  on  the  faith  thereof"  In  strict 
granmiatical  construction,  the  words  "on  the  faith  thereof" may 
refer  to  ".merchandize"  as  the  last  antecedent.  But  in  point  of 
good  sense,  as  well  as  sound  morals,  the  reference  is  to  the 
words  "  shall  be  deemed  to  be  the  true  owner  thereof."  The 
obvious  meaning  is,  that  the  factor  or  other  agent  who  has 
been  entrusted  with  certain  documentary  evidence  of  title,  or 
with  the  possession  and  ostensible  ownership  of  the  property, 
shall  be  deemed  the  true  owner,  so  fiir  as  may  be  necessary  to 
protect  those  who  have  dealt  with  him  "  upon  the  faith  thereof;" 
that  is,  upon  the  &ith,  induced  by  the  usual  indicia  of  title,  that 
he  was  the  true  owner  of  the  property.  The  second  section  of 
the  British  statute,  which  answers  very  nfarly  to  the  third  sec- 
tion of  our  own,  contains  a  proviso  whioh  expressly  saves  the 
rights  of  the  true  owner  where  the  pledgee  had  notice  that  he 
was  deaUng  with  an  agent ;  and  our  statute,  though  framed  in 
a  different  manner,  was  evidently  designed  to  produce  the  same 
result.  It  is  impossible  to  suppose  that  the  legislature  intended 
to  enable  the  factor  to  commit  a  fraud  upon  his  principal,  by 
pledging  or  obtaining  advances  upon  the  goods  for  his  own  pur- 
poses, when  the  pledgee  or  person  making  the  advances  knew 
that  he  was  not  dealing  with  the  true  owner.  Indeed,  by  the 
seventh  section  the  factor  may  be  punished  criminally  for  such' 
a  transaction ;  and  so  also  of  the  person  dealing  with  him,  when 
he  knew  that  the  factor  intended  to  apply  the  money  to  his  own 
use,  contrary  to  good  faith,  and  with  intent  to  defraud  the  true 
owner  of  the  goods.  The  construction  which  I  have  given  to 
the  third  section  is  confirmed  by  the  provision  made  by  the  first 
and  second  sections  in  favor  of  the  consignee.  He  has  no  lien 
for  advances  to  the  person  in  whose  name  the  goods  were  ship- 
ped, when  he  knew  that  such  person  was  not  the  actual  owner. 
And  why  should  one  dealing  with  a  &ctor  stand  upon  a  better 
^footing?    No  good  reason  can  be  assigned    Both  are  protected 
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where  they  part  with  their  money  honestly  trasting  to  the  usual 
evidence  of  ownership.  But  neither  can  acquire  a  lien  as  against 
the  true  owner  where  they  have  notice  of  his  title. 

It  is  said  that  this  construction  will  make  a  great  inroad  upon 
the  usual  course  of  mercantile  transactions,  and  that  hereafter  no 
one  can  safely  deal  with  a  factor  or  commission  merchant.  Men 
may  safely  purchase  from  a  factor,  knowing  him  to  be  such,  for 
the  reason  that  a  sale  is  within  the  general  scope  of  his  authori- 
ty. But  he  has  no  power  to  barter,  pledge,  or  create  a  lien  upon 
the  goods  of  his  principal ;  and  persons  who  deal  with  a  factor 
for  any  of  these  purposes,  with  a  knowledge  of  the  character  in 
which  he  acts,  can"  acquire  no  rights  as  against  the  real  owner. 
If  it  is  desirable  in  any  case  that  the  factor  should  have  the 
right  to  pledge  as  well  as  to  sell  the  goods,  such  a  power  can 
easily  be  conferred  by  the  principal.  And  it  may  better  be  left 
to  a  conventional  arrangement  in  each  particular  case,  than  to 
give  the  factor  a  legal  right  in  all  cases  to  exercise  an  unlimited 
control  over  the  goods  of  his  principal.  We  are  not  aware  that 
a  different  view  of  the  question  has  been  taken  among  commer- 
cial men.  But  if  a  practice  has  sprung  up,  under  color  of  the 
late  &ctor  law,  of  dealing  with  a  known  agent  as  though  he 
were  the  true  owner  fi>r  all  purposes,  the  error  cannot  be  too 
soon  corrected. 

Whether  the  factor,  without  any  special  delegation  of  authori- 
ty for  that  purpose,  may  pledge  the  goods  to  raise  money  for  the 
benefit  of  his  principal,  or  whether  he  may  pledge  the  property 
'to  the  extent  of  any  lien  he  may  have  upon  it,  are  questions 
which  do  not  arise  upon  this  bill  of  exceptions.  Colgate  had 
no  lien  upon  the  goods.  He  was  a  debtor  to  the  plaintifis.  And 
the  defendant  made  the  advances  to  the  factor  with  the  knowl- 
edge that  the  plaintifis  were  the  owners  of  the  property.  No 
lien  could  be  acquired  under  such  circumstances. 

Judgment  affirmed. 
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The  People  vs.  Cooper  and  others* 

Tlie  bridges  eraoted  pursuant  to  the  fourth  section  of  the  act  passed  April  5th,  1883, 
aathoriiing  the  construction  of  a  basin  in  the  city  of  Albany,  (^est«  Zr.  of  *93,  ^ 
128,)  are  to  be  kept  in  repair  by  the  persons  owninjir  lots  on  the  pier,  who  aie 
punishable  by  indictment  for  omitting  to  repair. 

Certiorari  to  the  Albany  mayor's  court.  The  defendants 
were  indicted  for  not  keeping  in  repair  the  Columbia  street 
bridge,  over  the  Albany  basin,  extending  from  the  foot  of  the 
street  to  the  pier.  On  the  trial,  the  defendants  admitted  that  the 
bridge  in  question  was  one  of  those  erected  pursuant  to  the  4th 
section  of  the  act  of  April  5tli,  1823 ;  {Sess.  L.  of  1823,  p.  129 ;) 
and  that  the  defendants  were  owners  of  pier-lots  in  severalty. 
The  proof  was  full  and  satis&ctory  thai  the  bridge  was  in  a  bad 
condition,  and  unsafe  to  travel  over  either  for  man  or  beast 
The  ejctreme  ends  of  the  pier  connect  with  wharves  built  on  the 
west  shore  of  the  Hudson,  thus  forming  the  basin  over  which  the 
bridge  in  question  was  erected.  When  the  testimony  closed, 
the  counsel  for  the  defendants  insisted  that  they  were  entitled 
to  an  acquittal ;  but  the  court  ruled  otherwise,  holding  that  they 
were  bound  to  keep  the  bridge  in  repair.  The  defendants  ex- 
cepted, and  a  verdict  was  rendered  against  them.  Judgment 
was  suspended  and  the  proceedings  brought  here  by  certiorari 
pursuant  to  2  R.S.  736,  i  27. 

/  F.  L.  Pruyn  ^  M.  T,  Reynolds,  for  the  plaintifb  in  error. 

H.  O.  WTieattm,  (district  attorney)  for  the  people. 

By  the  Courts  Nelson,  Ch.  J.  The  act  of  1823,  which  pro- 
vided for  the  construction  of  the  Albany  basin,  and  granted  cer- 
tain rights  and  privileges  to  the  association  that  constructed  the 
same^  mode  it  a  condition  of  the  grant  that  they  should  erect 
the  necessary  bridges  for  the  public  accommodation,  extending 
from  the  termination  of  some  of  the  public  streets,  over  the  basin 
to  the  contemplated  pier.    {Sess.  L.  of  1823,  p.  128,  §§  4,  6, 9.) 
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This  of  itself  yirtually  implies  an  obligation  to  keep  the  bridges 
in  good  travelling  and  business  condition,  so  long  as  the  pro- 
prietors are  in  the  use  and  enjoyment  of  the  privileges  of  the 
grant  It  is  a  continuing  condition,  coextensive  in  point  of  dura- 
tion with  the  grant  itself.  {TTie  King  v.  TTim  Inhabitants  of 
Kent,  13  East,  220;  Woolrj/ch  On  Ways,  205,  6;  Rose.  Or. 
Ev,  249,  260.) 

If  any  doubt  about  the  obligation  of  the  pier-owners  to  keep 
these  bridges  in  repair  could  be  raised  upon  the  wording  of 
the  act  of  1823,  that  of  1835,  providing  for  the  improvement  of 
the  basin,  should  be  regarded  as  putting  it  at  rest.  {Sess.  L.  of 
1835,  p.  171.)  By  this  act,  the  city  of  Albany  was  authorized 
to  enlarge  the  entrances  into  the  basin,  to  cause  the  lock 
and  bulkhead  to  be  removed  at  the  south  end  of  the  same, 
and  to  widen  the  draws  in  the  bridges  over  the  basin. 
The  act  also  provided  as  follows:  "The  said  bridges,  after 
they  are  widened  as  aforesaid,  shall  not  be  left  in  a  worse 
state  and  condition  than  they  are  in  at  the  time  the  altera- 
tion is  commenced ;  and  if  they  are  improved  in  value,  such 
improved  value  shall  be  ascertained  by  the  commissioners 
to  be  appointed  under  this  act,  and  the  amoimt  thereof  shall 
be  paid  by  the  pier-owners  &c. :  and  the  said  bridges,  after 
the  aforesaid  improvements,  shall  be  maintained,  kept  in  re- 
pair and  tended  in  the  same  manner  as  they  now  are  by  law 
required  to  be  tended,  kept  in  repair  and  maintained."  {Id. 
kh  1,  2.) 

Among  the  privileges  extended  to  the  pier-owners,  as  an 
equivalent  for  the  burdens  imposed,  is  the  right  to  one  half  of 
the  tolls  collected  from  vessels  navigating  the  Hudson,  and  en- 
tering the  basin  ;  together  with  all  the  tolls  charged  upon  canal 
boats  entering  the  same,  as  well  as  wharfage  for  vessels  lying 
outside  of  the  pier.    [Sess.  L.  of  1823,  p.  130,  1,  §§  6,  9.)(a) 

The  obligation  of  the  pier-owners  to  repair  the  bridges  in 
question  was  not  doubted  by  us  in  the  case  of  Smith  v.  The 


(a)  See  7^  Mayor  ^e.  0/  Albtmy  r.  TnwMdge  and  oth€r$,  (5  jHSS,  71.) 
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Comptroller,  (18  Wend.  659,)  where  the  duty  of  keeping  the 
bed  of  the  basin  in  repair  came  under  consideration,  and  the 
question  as  to  keeping  the  bridges  in  repair  was  incidentally 
touched.    {Id.  662,  663.) 

New  trial  denied. 


Eliza  Root  vs.  Lowndes. 


In  an  action  for  slander,  the  plaintiff  may  show  that  the  words  laid  in  the  declara- 
tion were  repeated  on  various  occasions,  although  the  declaration  contains  hot 
one  count 

Actionable  words  different  from  those  laid  in  the  declaration,  however,  cannot  be 
given  in  evidence,  unless  the  statute  of  limitations  has  run  in  respect  to  them. 

Whether  such  words  can  be  given  in  evidence  even  where  the  statute  of  limitatioDS 
has  run,  quere. 

The  cases  of  Thomas  v.  Croswell,  (7  Johns.  264,)  and  Inman  v.  Foster,  (8  Wend. 
602,)  commented  on  and  disapproved. 

Slander,  tried  before  Cushman,  C.  Judge,  at  the  Columbia 
circuit,  in  March,  1843.  The  declaration  contained  three  counts. 
After  the  plaintiff  had  proved  slanderous  words  spoken  at  three 
different  times,  she  was  allowed  to  prove  slanderous  words 
spoken  at  other  times,  $ome  of  which  were  not  laid  in  the  dec- 
laration. The  words  were  all  spoken  within  two  years.  The 
judge  instructed  the  jury,  that "  other  words  than  those  chained  in 
the  declaration  were  allowed  to  be  given  in  evidence  after  the 
words  charged  in  the  declaration  were  proved,  and  were  thai 
proper  to  be  considered  for  the  purpose  of  enhancing  the  dam- 
ages, and  for  the  purpose  of  enabling  the  plaintiff  to  obtain  a 
larger  amount  of  damages  for  uttering  the  words  charged  in  the 
declaration."  A  verdict  was  found  in  favor  of  the  plaintiff,  and 
the  defendant  now  moved  for  a  new  trial  on  a  bill  of  exceptions. 

H  Hogeboomy  for  the  defendant 

K.  MXUer  ^  8.  Stevens,  for  the  plamtifll 
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Bff  the  Courts  Bronbon,  J.  When  the  plaintiff  does  not  go 
beyond  the  words  laid  in  the  declaration,  I  see  no  reason  why 
he  may  not  show  that  those  words  have  been  spoken  on  a  do- 
zen different  occasions,  although  there  may  be  but  one  count  in 
the  declaration.  If  the  defendant  has  told  twenty  persons,  at  as 
many  different  times,  that  the  plaintiff  is  a  thief,  it  cannot  be 
necessary  to  insert  twenty  counts,  precisely  alike,  for  the  pur- 
pose of  enabling  the  plaintiff  to  prove  all  the  conversations. 
Allowing  the  proof,  can  work  no  injury  to  the  defendant  He 
is  advised  by  the  declaration  what  words  the  plaintiff  intends 
to  give  in  evidence ;  and  whether  all  the  different  occasions  of 
speaking  them  are  proved  or  not,  the  judgment  will  be  a  bar  to 
another  action.  In  Defries  v.  Davis,  (7  Car.  ^  Payne,  112,) 
Chief  Justice  Tindal  said,  he  would  receive  evidence  of  a  repe- 
tition of  the  same  words,  though  he  would  not  allow  the  plain- 
tiff to  prove  any  words  which  might  be  the  subject  of  another 
action.  The  declaration  in  that  case  contahied  but  a  single 
count  The  practice  at  the  circuits  in  this  state  has  been  to  ad- 
mit evidence  of  a  repetition  of  the  same  words,  without  any 
reference  to  the  number  of  counts  in  the  declaration ;  and  there 
is  no  sound  principle  upon  which  it  can  be  rejected. 

But  very  different  considerations  arise  when  we  come  to  ac- 
tionable words  which  are  not  laid  in  the  decalration.  To  ad- 
rait  the  proof  of  such  words  must  be  a  surprise  upon  the  defend- 
ant It  cannot  be  supposed  that  he  will  be  prepared  to  try  a 
matter  of  which  the  plaintiff  has  not  complained.  That  is  not 
all.  If  the  plaintiff  may  prove  the  words,  the  defendant  may 
justify  as  to  those  words  ;  and  thus  the  court  and  jury  will  be 
led  off  from  the  point  in  controversy  as  presented  by  the  plead- 
ings, into  the  trial  of  an  indefinite  number  of  collateral  issues. 
But  what  is  still  worse,  the  plaintiff  will  be  allowed  to  recover 
damages  for  an  injury,  when  the  recovery  will  not  be  a  bar  to 
another  action  for  the  same  cause.  I  know  it  is  said,  that  the 
judge  must  tell  the  jury  not  to  give  damages  for  the  words 
which  are  not  laid  in  the  declaration.  But  suppose  he  does 
give  that  instruction,  every  body  knows  that  it  will  have  little 
or  no  effect    However  honestly  the  jury  may  intend  to  follow 
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the  guidance  of  the  court,  it  requires  but  a  moderate  acquaint- 
ance with  the  operations  of  the  human  mind  to  see  that  they 
will  be  misled  by  the  introduction  of  such  evidence.  If  after 
proving  the  words  laid,  imputing  larceny,  the  plaintiff  is  allowed 
to  prove  other  words  imputing  robbery  or  murder,  it  is  past  all 
doubt  that  the  latter  words,  whatever  the  judge  may  say  to  the 
contrary,  will  influence  the  jury  in  fixing  the  quantum  of  dam* 
age.  This  has  been  admitted  by  those  who  have  received  such 
evidence.  To  tell  the  jury  at  one  moment  that  the  evidence  is 
proper,  and  at  the  next,  that  Ihey  must  disregard  it,  involves  a 
contradiction ;  and  if  the  jury  is  composed  of  sensible  men,  they 
will  either  think  lightly  of  the  law,  or  of  those  who  administer 
it  But  whatever  they  may  think,  they  will  give  damages  for 
the  words  not  laid ;  and  thus  the  defendant  may  sufQsr  a  double 
punishment  for  the  same  fault. 

It  is  said,  that  the  proof  is  admissible  to  show  the  defendant's 
malice  in  speaking  the  words  laid.  But  if  those  words  are  de- 
famatory, malice  is  implied,  and  no  extrinsic  evidence  of  its  ex- 
istence can  be  necessary.  And  if  the  words  laid  are  not  defam- 
atory, proof  of  express  malice  will  not  make  them  so.  The 
only  case  where  extrinsic  evidence  of  malice  can  be  necessary 
js,  where  the  occasion  of  speaking  the  words  shows  that  they 
are  prima  facie  excusable;  as  in  giving  confidential  advice, 
answering  to  inquiries  concerning  the  character  of  a  servant,  or 
making  some  other  privileged  communication.     . 

The  English  cases  upon  this  subject  are  collected  in  2  PhilL 
Ev.  245-7,  ed,  of  '39.  They  are  all  nm  privs  decisions,  and 
are  not  sufliciently  uniform  to  give  them  much  weight  in  point 
of  authority.  The  most  recent  cases  show  that  the  judges  aro 
disposed  to  stand  on  the  ground  of  principle,  and  try  nothing 
but  the  issue  which  the  parties  have  made  by  their  pleadings. 
In  Finnerty  v.  Tipper^  (2  Camp.  72,)  which  was  an  action 
for  a  libel.  Sir  James  Mansfield,  C.  J.,  would  not  permit  the 
plaintiff  to  read  other  libels  for  the  purpose  of  proving  malice, 
unless  they  expressly  referred  to  the  one  on  which  the  action  was 
founded.  The  plaintiff's  counsel  pressed  the  point,  saying  that 
the  other  publications  were  not  offered  as  part  of  the  pBesent  ao- 
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tk>n,  nor  to  aggravate  the  damf^es.  But  the  judge  adhered  to 
his  opinion,  and  said  the  necessary  consequence  of  admitting 
tlie  evidence  would  be,  that  the  jmy  would  give  damages  for 
the  second  libel  in  an  action  for  the  first.  In  Stuart  v.  Lovelly 
(2  Stark,  R,  90,)  Lord  Ellenborough  rejected  evidence  of  sub- 
sequent publications.  He  said  they  would  be  admissible  to 
show  the  intention  of  the  defendant,  if  it  were  at  all  equivocal ; 
but  not  for  the  purpose  of  enhancing  the  damages,  Defries  v. 
Davisj  (7  Car.  ^  Payne,  112,)  which  is  the  last  case  on  the 
subject  I  have  seen,  was  an  action  for  verbal  slander;  and 
the  plaintiff  proposed  to  prove  other  words,  subsequently  spoken, 
Tindal,  C.  J.,  told  the  counsel  they  might  show  any  thing  that 
was  evidence  of  malice ;  but  must  not  show  any  thing  that  might 
be  the  subject  of  another  action.  There  can  be  no  good  reason 
for  allowing  other  words  to  be  given  in  evidence,  unless  they 
are  necessary  to  explain  or  give  point  to  those  on  which  the  ac- 
tion is  founded. 

This  court  has  paid  too  much  deference  to  the  early  tmi 
priti^  decisions  in  England.  -In  Tfiamas  v.  Croswell,  (7  John. 
S64,)  which  was  an  action  for  a  libel,  the  plaintiff  was  allowed 
to  give  in  evidence  other  publications  by  the  defendant  to  show 
malice ;  and  a  new  trial  was  denied.  But  Spencer  J.,  who  de- 
livered the  opinion  of  the  court,  said  it  had  not  been  objected 
that  those  publications  were  libellous.  He  added,  that  it  would 
be  incorrect  to  suffer  distinct  libellous  matter  to  be  g^ven  in  evi- 
dence ;  for  though  the  judge  might  instruct  the  jury  not  to  give 
damages  for  such  libels,  yet  it  would  imperceptibly  influence 
their  judgments  as  to  the  damages,  and  thus  the  defendant 
might  be  twice  punished  for  the  same  offence.  In  Inman  v. 
.  Foster,  (8  Wend.  602,)  the  plaintiff  was  allowed  to  prove  other 
slanderoiis  words,  on  the  ground  that  the  statute  of  limitations 
had  run  as  to  those  words.  That  was  less  objectionable  than 
to  allow  the  proof  where,  as  in  this  case,  the  statute  bad  not 
run,  and  an  action  might  still  be  brought.  And  yet  it  was 
wrong  in  point  of  principle  to  admit  the  evidence.  It  was  in- 
directly giving  the  plaintiff  the  benefit  of  an  action  which  he 
bad  lo^ ;  for  nq  one  will  deny  th^t  the  ji^ry  would  give  4Mn 
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ages  for  the  old  slander,  as  well  as  for  that  charged  in  the  declara- 
tion. It  will  be  apparent,  on  reading  the  case,  that  the  late  chief 
justice  went  against  the  convictions  of  his  own  judgment,  feel- 
ing himself  bound  by  the  early  nisi  prius  cases,  which  are  no 
longer  regarded  as  good  law  in  England. 

At  the  most  we  are  only  committed  to  this  extent :  In  actions 
for  libel,  the  plaintiflf  may  give  in  evidence  other  publications 
which  are  not  libellous ;  and  in  actions  for  verbal  slander,  the 
plaintiflf  may  prove  other  slanderous  words  where  the  statute  of 
limitations  has  run  as  to  those  words.  Whether  these  two  cases 
ought  to  be  followed,  we  are  not  now  called  upon  to  say.  But 
clearly  we  ought  not  to  go  a  single  step  beyond  what  has  alrea- 
dy been  decided.  In  this  case,  the  statute  of  limitations  had  not 
run  upon  any  of  the  slanderous  words  which  the  plaintiff  was 
allowed  to  prove. 
'  The  charge  was  clearly  wrong.  The  jury  was  told  that  the 
slanderous  words  not  laid  in  the  declaration  were  proper  to  be 
considered  for  the  purpose  of  enhancing  the  damages.  The 
instruction  should  have  been  directly  the  other  way.  All  the 
judges  who  have  held  such  evidence  admissible,  have  held  also 
that  the  jury  should  be  instructed  not  to  give  damages  for  the 
words  not  laid  in  the  declaration. 

There  are  other  difficulties  in  the  case ;  but  they  may,  per- 
haps, be  obviated  on  another  txial. 

New  trial  granted. 


Grain  vs.  Petrie. 

In  genenl,  to  maintain  a  claim  for  special  damages,  they  mmt  appear  to  be  the 
Itghl  and  natm^  consequence  of  the  wrong  complained  of,  proceeding  ezehoiTe- 
ly  fiom  that,  and  not  from  the  improper  act  of  a  third  party  remotdy  indooed 
thereby. 

In  an  action  for  fraudulently  selluig  diseased  sheep  as  sound  and  healthy,  it 
appeared  that  the  plaintiff,  who  followed  the  business  of  butchering  ahcep,  on- 
gaged  one  6.  to  take  some  of  the  mutton  which  might  be  on  hand  dunog  a 
certain  period,  and  sdl  it ;  but  in  consequence  of  a  report  that  the  plaintiff  had 
purchased  the  defBudanfa  diseased  sh«ep,  6.  reAised  to  perform  his  oootnet 
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Held^  that  the  defendant  was  not  liable  for  any  damages  resulting  to  the  plain- 
tiff from  G.'s  refusal  to  perform. 
80  as  to  damages  sustained  by  the  plaintiff  in  consequence  of  his  customers  re- 
iusiiig  to  deal  with  him  because  of  the  report  that  he  had  purchased  the  sheep  in 
q;oQ8tion. 

Error  to  the  Herkimer  C.  P.,  where  Petrie  sued  Grain  in  an 
action  on  the  case  for  deceit  in  the  sale  of  sheep.  Petrie  carried 
on  the  butchering  business  in  the  neighborhood  of  Little  Falls, 
and  purchased  the  sheep  of  Grain  in  November,  1840,  at  the  price 
of  one  dollar  per  head,  for  the  purpose  of  killing  them  for  mar- 
ket. They  were  driven  to  Petrie's,  put  in  a  yard  by  themselves, 
separate  from  his  other  sheep,  and  slaughtered  the  next  day. 
The  fraud  complained  of  was,  that  the  sheep  were  diseased,  and 
that  Grain,  knowing  the  fact,  sold  them  as  healthy  sheep.  The 
declaration  alleged  special  as  well  as  general  damages.  On  the 
trial,  the  plaintiff  offered  to  prove  that  he  had  made  a  contract 
with  one  Gage,  a  butcher  at  Little  Falls,  to  take  some  of  the 
hams  and  shoulders  of  the  sheep  which  the  plaintiff  might  slaugh- 
ter during  the  fall  and  winter  of  1840  and  1841,  and  sell  them 
for  him ;  but  that  Gage,  in  consequence  of  a  report  that  the 
plaintiff  had  purchased  diseased  sheep  of  the  defendant,  refused 
to  fulfil  his  bargain,  even  in  respect  to  other  sheep  slaughtered 
by  the  plaintiff  which  were  not  diseased-  The  plaintiff  also 
offered  to  prove  that  Gage  and  others  at  Little  Falls,  had,  in 
consequence  of  the  same  report,  refused  to  purchase  any  thing 
from  the  plaintiff^s  establishment,  and  that  he  was 'thus  com- 
pelled to  lose  a  large  quantity  of  mutton  which  was  good 
and*  well  cured.  This  evidence  was  objected  to,  but  received 
by  the  court,  and  the  defendant  excepted.  At  the  close  of  the 
testimony,  the  counsel  for  the  defendant  requested  the  court  to 
charge,  among  other  things,  that  the  plaintiff  could  only  recover, 
if  at  all,  the  damages  sustained  from  the  purchase  of  the  sheep 
in  question,  and  not  for  any  loss  caused  by  his  being  unable 
to  sell  the  mutton  of  his  other  sheep.  The  court  refused  so 
to  charge,  and  the  defendant  again  excepted.  The  jury  found 
a  verdict  in  favor  of  the  plaintiff  for  $160 ;  and,  after  judgment, 
the  defendant  brought  error. 
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J.  A.  Spencer  J  for  the  plaintiff  in  error, 

Z).  BurweUf  for  the  defendant  in  error. 

By  the  Court,  Nelson,  Ch.  J.  The  court  below  clearly 
erred  upon  the  question  of  damages.  The  consequential  loss 
which  the  plaintiff  was  allowed  to  prove  at  the  trial,  was 
too  remote  and  speculative  to  eome  within  any  established 
rule  on  the  subject.  To  maintain  a  claim  for  special  damages, 
they  must  appear  to  be  the  legal  and  natural  consequences 
arising  from  the  tort,  and  not  from  the  wrongful  act  of  a  third 
party  remotely  induced  thereby.  In  other  words,  the  damages 
must  proceed  wholly  arid  exclusively  from  the  injury  complain- 
ed of  (1  Chitti/s  PI  395,  6;  1  Saund,  PI  and  Et.  344; 
Morris  v.  Langdale,  2  Bos.  ^  Pull  284, 289 ;.  Vicars  v.  WU^ 
cocks,  8  East,  1,  3,  4.) 

This  rule  was  violated  by  the  court  below,  first,  in  admitting 
evidence  of  the  refusal  of  Gage  to  receive  and  sell  good  and 
well  cured  hams,  shoulders  &c.,  contrary  to  a  previous  arrange- 
ment with  him,  in  consequence  of  the  reports  that  the  plaintiff 
had  purchased  a  lot  of  diseased  sheep  of  the  defendant ;  and 
second,  in  admitting  evidence  that  others  at  Little  Falls  had  re- 
fused to  purchase,  for  the  like  reason,  any  hams  &c.  that  came 
from  the  plaintiff's  establishment.  The  damages  first  mention* 
ed,  if  any,  arose  out  of  a  wrongfiil  breach  of  contract,  for  which 
the  plaintiff  was  entitled  to  an  adequate  remedy  against  Gage; 
and  the  others  resulted  from  a  want  of  confidence  in  the  care, 
skill  or  integrity  of  the  plaintiff  himself,  the  people  assuming 
that  he  might  sell  the  meat  of  diseased  sheep  for  a  good  and 
merchantable  article. 

Judgment  reversed. 
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Griffin  vs,  Spekceb. 

Infeofenl,  the  msie  posMnkm  of  land  is  micb  an  mtereat  aa  may  be  aold  on  an  •■- 
eeotion  at  law ;  though  otherwise,  if  the  poeaesaion  be  under  a  contract  for  the 
porchaae  of  the  land. 

Where  the  plaintiff  in  ejectment  claimed  title  by  virtue  of  a  sale  at  law  on  an  exeeu. 
ticn  against  the  defendant,  and  it  appealed  that  the  latter  was  in  poaeeesion  undtf 
a  contract  to  pvehaae,  but  that  he  never  had  any  other  interest ;  held^  that  the 
nJe  was  unauthorized,  and  that  the  action  could  not  be  maintained. 

Ejectment  for  certain  lands  in  Gouvemetir,  St.  Lawrence 
county.  The  action  was  tried  at  the  St.  Lawrence  circuit  in 
July,  1843j  before  Willard,  C.  Judge.  The  plaintiff  claimed 
as  a  purchaser  under  a  judgment  and  execution  against  the  de- 
fendant, who  had  been  in  possession  of  the  land  for  many  years. 
As  to  twenty-two  acres  of  the  land,  it  appeared  that  the  defen- 
dant was  in  possession  under  a  contract  for  the  purchase  of  the 
same  from  one  Morris,  which  was  made  in  1827.  The  judge 
decided  that  the  plaintiff  was  entitled  to  recover  all  the  land,  in- 
cluding the  twenty-two  acres  held  under  contract ;  and  a  verdict 
was  rendered  accordingly.  The  defendant  now  moved  for  a 
new  trial  on  a  bill  of  exceptions. 

C.  G.  Myersy  for  the  defendant. 

R.  H.  GUlett,  for  the  plaintiff. 

By  the  Court,  Bronson,  J.  Possession  is  an  interest  in 
land;  and  where  the  property  has  been  sold  on  execution 
against  the  party  in  possession,  the  purchaser  can  maintain 
ejectment  It  is  no  answer  for  the  defendant  to  say  that  he 
has  no  title.  Such  is  the  general  rule.  But  the  statute  has 
made  an  exception  where  the  defei\dant  holds  under  a  contract 
for  the  purchase  of  the  land.  In  that  case,  after  the  execution 
has  been  returned  unsatisfied,  the  creditor  may  go  into  equity, 
asd  httve  a  decree  for  the  sale  of  the  defendant's  interest  in  the 
contract,  for  the  payment  of  the  debt.    {IR  S.  744,  i  4r-6.)    I 
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was  at  the  first  inclined  to  the  opinion  that  this  statute  did  not 
take  away  any  right  which  the  creditor  had  before,  but  only 
superadded  the  means  of  acquiring  tlie  legal  interest  in  the  con- 
tract ;  that  the  creditor  might  still  sell  under  the  execution  and 
oust  the  defendant,  and  if  the  whole  debt  was  not  satisfied,  he 
might  then  go  into  chancery  and  acquire  the  defendant's  inter- 
est in  the  contract  But  the  chancellor  has  taken  a  different 
▼kw  of  the  question  in  Talbot  v.  Chamberlain,  (3  Paige,  219,) 
and  there  is  reason  for  saying,  that  where  the  defendant  has  no 
other  interest  than  such  as  he  has  acquired  under  the  contract, 

■  there  can  be  no  sale  at  law.  The  statute  forbids  a  sale  on  exe- 
cution ofthe  interest  of  the  person  holding  the  contract.  (§4.) 
Possession  is  a  part  of  the  interest  acquired  under  the  contract ; 
and  if  the  defendant  has  no  other  right  to  the  property,  tliere  is 

'  nothing  on  which  a  sale  at  law  can  operate.  As  to  the  twenty- 
two  acres  held  under  the  contract  from  Morris,  the  plaintiff  was 
not  entitled  to  recover.  *  If  this  was  a  case,  the  plaintiff  might 
be  allowed  to  relinquish  the  verdict  as  to  the  twenty-two  acre 
parcel,  and  have  judgment  for  the  other  lands.  But  it  is  a  bill 
of  exceptions. 

New  trial  granted. 


The  Commonwealth  of  Kentucky  vs.  Basspord  and 

Nones. 

Id  general,  the  law  of  the  place  where  a  contract  is  to  be  performedf  aod  not  that 
of  the  place  where  it  was  made,  is  to  govern  in  determining  its  validity  and  eSecU 

An  action  was  brou;Tht  on  a  l>ond  conditioned  for  the  faithful  performance  of  the 
duties  enjoined  by  a  law  of  Kentucky  authorizing  the  obligees  to  sell  lottery 
tickets  for  the.  benefit  of  a  colleen  in  thaV  state.  Held,  that  as  the  bond  was 
valid  at  the  place  where  the  condition  was  to  be  performed,  the  courts  of  this 
state  should  uphold  it,  notwithstanding  our  statute  against  lotteries. 

Otherwise  of  a  bond  or  obligation  ezeduted  to  cany  into  efiect  a  foreign  law  saiic- 
tionmg  what  is  plainly  contrary  to  morality  &c.    Per  Nelson,  Ch.  J. 

Laws  are  of  no  force,  ex  propria  vigare,  beyond  the  territory  of  the  aovereigiity 
which  enacted  them,  and  the  respect  which  is  paid  to  them  elsewhen 
upon  comity.    Per  NuiON,  Ch.  J. 
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ETVry  ■orenigntj  has  the  right  of  detenDinin^  for  itadf  how  far  thia  comity  dull 
he  extended.    Per  Nkl^n,  Ch.  J. 

Debt  on  a  joint  and  several  bond  executed  to  the  plaintiflf  by 
N.  G.  Jewett  and  J.  S.  Smith,  together  with  the  defendants,  in 
the  penal  sum  of  $8500,  bearing  date  the  18th  of  June,  1840. 
The  bond  was  conditioned  as  follows  :  "  Whereas  the  above 
bounden  N.  G.  Jewett  and  J.  S.  Smith  have  purchased  the  grant 
of  the  'Shelby  College  Lottery'  from  the  managers  of  the  safd 
lottery,  authorized  by  an  act  of  the  general  assembly  of  the 
commonwealth  of  Kentucky,  entitled  'An  act  for  the  benefit  of 
Shelby  College,'  approved  February  the  16th,  1837,  and  the  said 
N.  G.  Jewett  and  J.  S.  Smith  mtend  not  to  have  any  prizes  in 
the  drawings  of  said  lottery  greater  than  the  sum  of  ten  thousand 
dollars :  Now  if  the  said  Jewett  and  Smith  shall,  within  ninety 
days  after  any  of  the  drawings  of  said  lottery,  pay  or  cause  to 
be  paid  to  the  fortvmate  person  or  persons  holding  a  ticket  or 
tickets  thereof,  all  such  prizes  as  may  be  drawn  by  any  indi- 
vidual or  individuals  agreeably  to  any  such  drawings,  and  shall 
furthermore  not  reserve  mor^  than  twenty  per  cent.  u]X)n  any 
such  prize  so  drawn,  and  shall  not  increase  the  capital  prize  in 
any  such  drawings  beyond  the  said  sum  of  ten  thousand  dollars, 
without  first  executing  a  new  bond,  with  good  security,  in  such 
penalty  as  may  be  sufficient  to  secure  the  payment  of  such  in- 
creased prize,  and  in  all  things  conform  to  and  well  and  fidth- 
fuUy  comply  with  all  the  terms  and  conditions  of  said  re- 
cited act,  then  this  obligation  to  be  void"  &c.  The  dec- 
laration, after  setting  forth  the  substance  of  the  bond,  togeth- 
er with  the  condition,  averred  that  on  tlie  16th  of  Februa- 
ry, 1837,  a  public  statute  was  passed  by  the  general  assembly 
of  the  commonwealth  of  Kentucky,  entitled  an  "  Act  for  the 
benefit  of  Shelby  College,"  which  authorized  the  establishment 
of  the  lottery  mentioned  in  the  condition  of  the  bond,  and  pro- 
vided that  the  managers  might  sell  and  dispose  of  the  scheme, 
or  any  class  or  classes  (fcc,  to  any  person  or  persons  who  should 
enter  into  a  bond,  with  good  security,  conditioned  well  and 
fiEdthfiilly  to  comply  with  all  the  terms  and  conditions  of  the 
act,  &c. ;  the  bond  to  be  filed  in  the  Shelby  county  court  before 
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9aid  lottery  or  any  class  or  classes  thereof  should  be  drawn  &c. 
It  was  further  averred  in  the  declaration,  among  other  things, 
that  N.  G.  Jewett  and  J.  S.  Smith,  "heretofore  to  wit,  on  tiie 
18th  day  of  June,  1840,  at  Louisville  in  the  county  of  Shelby 
and  state  of  Kentucky,  purchased  of  the  said  managers,  for  and 
in  consideration  &c.,  the  grant  or  scheme  of  said  ^Shelby  Ck)llege 
Lottery,'  and  did  thereupon,  together  with  the  said  defendants, 
enter  into  the  said  bond  aforesaid  set  forth;"  that  "under 
and  by  virtue  of  said  act,  a  drawing  of  said  lottery  was  had, 
heretofore  to  wit,  on  the  9th  of  December,  1841,  at  the  city  of 
Louisville  in  the  state  of  Kentucky,  in  pursuance  of  a  published 
scheme  of  said  lottery  &c. ;  that  one  Rufus  Ford,  a  citi- 
zen of  Kentucky,  drew  a  ticket  entitling  him  to  the  sum  of 
^1000,  subject  to  a  deduction  of  fifteen  per  cent,  ice,  f  and  that 
"although  more  than  ninety  days  elapsed  since  the  time  of  the 
drawing,  and  although  often  requested  so  to  do,  yet  the  said  N. 
G.  Jewett  and  J.  S.  Smith  have  not,  nor  hath  either  of  them 
paid  or  caused  to  be  paid  the  said  prize  of  $1000,  &c.,  but  the 
said  Jewett  and  Smith  and  the  said  defendants  have  hitherto 
wholly  neglected  and  refused"  &c. 

The  defendants  demurred  to  the  declaration,  and  the  plaintiff 
joined  in  demurrer. 

J.  T.  Brady ^  for  the  defendants. 

/  W.  W%fte,  for  the  plaintiff 

By  the  Courts  Nelson,  Ch.  J.  The  principal  ground  of  the 
demurrer  is,  that  the  bond  set  out  in  the  declaration,  and  upoD 
which  the  action  is  founded,  appears  to  haVe  been  given  to  se- 
cure the  payment  of  money  to  be  raised  and  distributed  by  a 
lottery,  contrary  to  the  laws  of  this  state,  and  against  good  mor- 
als ;  and  further,  that  it  appears  from  the  declaration  that  the 
bond  was  executed  in  New- York. 

The  defendants  not  having  craved  oyer  of  the  bond,  we 
caimot  regard  the  copy  set  forth  as  my  part  of  thft  pleod- 
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iiigs  for  the  purpose  of  deciding  the  question  raised,(a)  but 
must  look  solely  to  the  declaration;  and  then,  I  apprehend, 
it  will  be  difficult  to  maintain,  as  matter  of  fact,  that  the  bond 
was  executed  in  this  state.  On  the  contrary,  I  think  the  pre- 
sumption would  be  that  it  was  executed  in'  the  state  of  Ken- 
tucky, where  beyond  all  question  it  would  be  upheld  as  a  legal 
and  valid  obligation. 

But  whether  the  bond  was  executed  in  New- York  or  Ken- 
tucky cannot  I  think  vary  or  affect  the  determination  of  the 
question.  For  it  is  manifest  that  the  performance  of  the  seve- 
ral stipulations  on  the  part  of  the  defendants,  provided  for  by 
the  condition,  was  to  take  place  in  Kentucky,  in  which  case 
the  rule  respecting  the  construction  and  effect  of  the  instrument 
is  the  same  as  if  it  had  been  made  in  that  state.  {Andrews  v. 
Herriot,  4  Cowen,  508,  511,  note  {a);  Story  On  Confl,  of 
Laws,  233.)  That  these  stipulations  were  to  be  performed  in 
Kentucky,  is  too  plain  for  argument,  especially  when  the  pro- 
visions of  the  statute  establishing  and  regulating  the  lottery  are 
viewed  in  connection  with  the  condition  of  the  bond.  The  ob> 
ject  of  the  condition  was  to  secure  a  compliance  with  the  requi- 
sitions of  the  statute  in  the  state  where  the  lottery  was  estab- 
lished. If  any  authority  were  necessary  on  this  point,  I  might 
refer  to  the  cases  of  Cox  v.  The  United  States,  (6  Peters,  172,) 
and  Duncan^s  heirs  v.  The  United  States,  (7  id.  436,)  which 
are  decisive. 

True,  as  foreign  laws  are  of  no  efficacy  here  ex  propria 
vigore,  but  by  comity  only,  our  courts  may  andK>ught  to  deter- 
mine in  each  case  how  far  that  comity  shall  extend.  If  the  law 
sanction  wliat  is  plainly  contrary  to  naorality,  the  public  rights 
&C-,  the  courts  of  this  state  will  not  aid  in  administering  it. 
{Story  On  Conjl.  of  Laws,  213,  §  258.)  But  I  do  not  regard 
the  one  in  question  as  falling  within  this  class  of  excepted  cases ; 
any  more  thim  a  foreign  law  allowing  interest  on  money  be- 
yond the  rate  established  by  our  own  statute,    (Andrews  v. 
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Pond,  13  Peters'  Rep.  65.)  Indeed,  the  policy  of  raising  mo^ 
ney  by  lottery  for  public  purposes,  such  as  for  literary  and  be- 
nevolent institutions,  continued  to  prevail  in  this  state  until 
1833,  {Sess.  Laws  of  1833,  p.  484,)  though  before  prohibited 
as  unwise  and  inexpedient  in  the  constitution  of  1821,  so  far  as 
respected  the  future  power  of  the  legislature.  {Const  of  N,  Y. 
Art  7,  §  11.)  It  would  be  rather  ungracious  for  our  courts, 
under  these  circumstances,  to  refuse  to  uphold  the  contract 
in  question,  within  the  rule  of  comity,  on  the  ground  that  it 
was  founded  in  moral  turpitude. 

Judgment  for  the  plaiutiE 


Paddock  vs.  Brown  and  others. 

A  **  caU*'  from  a  presbyterian  cong[regation  to  a  minister,  drawn  in  the  words  pre- 
scribed by  the  forms  and  discipline  of  that  church,  (Const,  of  Presb.  Churchy 
jp.  4d8»  Art  6,  ed.  of  1843,)  and  sigrned  by  three  elders  and  a  tinstee,  does  not 
bind  them  to  pay  the  minister's  salary,  but  is  to  be  regarded  as  the  act  of  tbs 
congregation. 

Semble,  that  the  **  call"  relates  exclusively  to  the  spirittud  concerns  of  the  oongT»- 
gation.    Per  Nelson,  Ch.  J. 

In  order  to  prove  the  xncorpoTation  of  a  religbos  society,  the  original  oeitiiicale  filed 
mider  the  statute  must  be  produced ;  the  record  of  the  ceitificate  is  not  piimaiy 
evidence.    Per  Nelson,  Ch.  J. 

Assumpsit,  tried  at  the  Otsego  circuit  in  April,  1843,  before 
WiLLARD,  C.  Judge.  The  defendants  were  Adam  Brown, 
Timothy  Sabin  and  Jacob  Young,  and  the  declaration  contain- 
ed the  common  counts  for  "  work,  labor  and  services,  care  and 
diligence,  as  a  minister  of  the  gospel,"  done,  performed  and  be- 
stowed by  the  plaintiff,  Joseph  W.  Paddock,  at  the  special  in- 
stance and  request  of  the  defendants.  Plea,  the  general  issue. 
The  case  was  this :  In  October,  1839,  a  regular  meeting  of 
the  congregation  known  as  The  Second  Presbyterian  Church 
in  Milford,  now  Oneonta^  was  held,  at  which  the  plaintiff  presided 
as  moderator,  and  Timothy  Sabin  acted  as  clerk.  The  meeting 
resolved  to  tender  the  plaintiff  '^  a  call"  to  become  the  pastor  of 
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that  church,  and  he  was  deputed  to  draw  up  the  call  in  due 
form,  which  he  afterwards  did.    It  was  in  the  following  words : 

"The  congregation  of  Oneonta,  being,  on  sufficient  grounds, 
well  satisfied  of  the  ministerial  qualifications  of  you,  Joseph  W. 
Paddock,  and  having  good  hopes,  from  our  past  experience  of 
your  labors,  that  your  ministrations  in  the  gospel  will  be  profita- 
ble to  our  spiritual  interests,  do  earnestly  call  and  desire  you  to 
undertake  the  pastoral  office  in  said  congregation ;  promising 
you,  in  the  discharge  of  your  duty,  all  proper  support,  encour- 
agement and  obedience  in  the  Lord.  And  that  you  may  be  fi-ee 
from  wordly  cares  and  avocations,  we  hereby  promise  and 
oblige  ourselves  to  pay  to  you  the  sum  of  $500,  in  regular  year- 
ly payments,  during  the  time  of  your  Tbeing  and  continuing  the 
regular  pastor  of  this 'church..  In  testimony  whereof  we  have 
respectively  subscribed  our  names,  this  seventh  day  of  January, 
1840.  Jacob  Young, 

Timothy  Sabin,  John  Hackett, 

Moderator.  Adam  Brown." 

The  three  defendants.  Brown,  Young  and  Sabin,  were  elders 
of  the  church  at  the  time  the  call  bears  date,  and  Hackett  was 
a  trustee.  The  signatures  to  the  call  were  proved,  and  the 
plaintiff  then  offered  it  in  evidence ;  but  the  defendants  object- 
ed, insisting  that  the  call  was  the  act  of  the  congregation,  and 
did  not  bind  the  defendants  individually.  The  circuit  judge  over- 
ruled the  objection,  and  the  call  was  read  in  evidence.  It  was  fiur- 
ther  proved  that  the  plaintiff  was  duly  installed  pastor  on  the  7th 
day  of  January,  1840,  the  day  the  call  was  signed ;  and  that 
he  continued  to  officiate  until  the  7th  of  August,  1842,  when  he 
was  discharged  at  his  own  request 

The  defendants  offered  to  prove,  among  other  things,  that 
the  congregation  at  Oneonta  was  duly  incorporated  under  the 
statute,  on  the  13th  of  November,  1819 ;  and  for  this  purpose 
they  offered  in  evidence  the  record  of  the  certificate  of  incorpo- 
ration. The  plaintiff  objected,  and  the  circuit  judge  excluded 
the  evidence.  In  the  course  of  the  trial  the  defendants  moved 
for  a  nonsuit  on  the  ground  that  the  call  did  not  bind  them  in- 
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dividually,  but  purported  to  be  and  was  the  act  of  the  congre- 
gation. The  circuit  judge  held  otherwise^  and  therefore  denied 
the  motion. 

The  jury,  under  the  direction  of  the  judge,  found  a  verdict 
in  favor  of  the  plaintiff  for  $725,84,  the  amount  admitted  to  be 
due  by  the  defendants,  if  they  were  liable  at  alL  The  defen- 
dants now  moved  for  a  new  trial  on  a  case. 

C  P.  Kirklandj  for  the  defendants. 

J.  A.  Spencer,  for  the  plaintiff. 

By  the  Court,  Nelson,  Ch.  J.  1  am  df  opinion  that  the 
learned  judge  erred  in  his  disposition  of  this  case  at  the  circuiL 
The  written  iiistrument  or  "  call"  relied  on  to  bind  the  defen- 
dants, does  not  purport  on  its  face  to  bind  them,  biit  the  contra- 
ry. If  any  legal  obligation  at  all  is  to  be  predicated  upon  it  in 
favor  of  the  plaintiff,  which  may  be  questionable,  it  is  an  obli- 
gation assumed  by  the  congregation,  through  its  authorized 
agents ;  and  nothing  more.  To  charge  the  subscribers  of  the 
"call"  individually  with  the  payment  of  the  pastor's  salary, 
would  be  an  utter  perversion  of  the  scope  and  object  of  this  well 
known  instrument.  The  form,  character  and  purpose  of  it,  as 
well  as  the  authority  whence  it  issues,  will  be  seen  by  referring 
to  the  fifteenth  chapter  of  the  Form  of  Government  Sec.  of  the 
Presbyterian  Church,  {Const,  of  the  Pr^sb.  Church,  p.  436,  ed. 
of  1842,)  which  may  be  resorted  to,  upon  established  principles 
of  law,  in  order  to  arrive  at  the  true  meaning  and  legal  effect 
of  the  "  call."  It  will  there  be  found  to  be  an  instrument  issu- 
ing from  the  congregation,  which  may  be  Signed  either  by  the 
elders  and  deacons,  by  the  trustees,  or  by  a  select  committee, 
and  attested  by  the  moderator  of  the  nleeting*  In  the  case  be- 
fore,us  it  did  so  issue,  was  signed  by  three  elders  and  one  trus- 
tee, and  attested  by  the  moderator. 

The  {Aaiutiff  was  himself  a  minister  of  the  presbyterian  de- 
nomination^ and  was  of  coturse  familiar  with  the  prescribed 
mode  of  proceedings  preparatory  to  and  in  tfie  making  out  of  a 
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"call"  in  due  form.  Indeedj  in  this  case  it  appears  he  pre- 
sided at  the  first  meeting  of  the  congregation,  and  was  deputed 
to  draw  up  the  instrument  in  conformity  with  the  prescribed 
mode ;  that  he  drew  and  accepted  it  in  pursuance  of  the  regula- 
tions of  the  Form  of  Government,  and  was  thereupon  installeci  as 
pastor. 

Under  all  these  circumstances,  it  is  impossible  that  the  plaintiff 
or  any  one  else  should  mistake  the  character  or  intended  effect  of 
the  instrument,  either  in  a  legal  or  ecclesiastical  sense.  It  pur- 
ports on  its  face  to  be  the  act  of  the  congregation,  was  put  forth, 
accepted  and  relied  upon  as  such,  and  it  would  have  been 
worse  than  a  nullity  for  all  the  sacred  and  pious  objects  for  which 
it  was  created,  had  it  not  been  their  act.  {Brockway  v.  Allen^ 
17  Wend.  40.) 

The  paper,  judging  from  the  established  course  of  proceed- 
ing in  the  regular  instalment  of  a  pastor  over  a  congregation, 
appears  to  be  an  instrument  of  a  purely  ecclesiastical  char- 
acter, having  relation  to  the  spiritual  concerns  of  the  church, 
rather  than  to  its  temporal  affairs.  True,  it  contains  a  recogni- 
tion of  the  annual  stipend  agreed  upon,  and  an  assumption  on 
the  part  of  the  congregation  to  contribute  the  same,  in  order,  as 
is  said,  that  the  pastor  "may  be  free  from  worldly  cares  and  avo- 
cations." But  the  trustees  are  the  body  legally  constituted 
under  the  statute  to  take  charge  of  all  the  temporalities  of  the 
congregation,  and  to  manage  and  control  the  same.  (3  R,  S, 
207,  §  3,  4,  2d  ed,)  They  are  the  bodyj  therefore,  that  should 
attend  to  the  raising  and  payment  of  the  minister's  salary. 

The  defendants  proposed,  in  the  course  of  the  trial,  to  prove 
the  incorporation  of  the  congregation,  by  the  production  of  the 
record  from  the  clerk's  office,  which  was  rejected.  Whether 
rejected  as  incompetent  proof  of  the  fact,  or  as  impertinent  and 
immaterial,  is  not  stated*  The  ground  of  the.  objection  should 
have  been  specified.  If  rejected  on  the  ground  that  the  evidence 
was  incompetent  to  prove  the  certificate  filed  under  the  statute, 
the  decision  was  doubtless  correct.  The  original  should  have 
been  produced,  or  accounted  for,  according  to  the  case  of  JcuJc- 
•^  V-  I'^ggett,  (7  Wend.  377.) 

New  trial  granted. 
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Reynolds  vs.  Lounsburt. 

In  replevin  in  the  eepit  the  declaration  should  allege  a  wrongful  taUang ;  bat  an 

omiasion  in  this  respect  is  cored  by  verdict. 
A  mere  fault  in  pleading  is  not  a  proper  ground  for  excepting  at  the  trial,  bat  shodd  be 

taken  advantage  of  by  demurrer,  motion  in  airest,  or  writ  of  enor. 
The  question  whether  a  witness  is  competent,  though  depending  upon  conflicting 

evidence,  is  for  the  court  to  decide ;  not  the  jury. 
A  declaration  made  by  the.  plaintiff,  with  the  intention  of  influencing  the  cooduet  of 

the  defendant,  who  acts  upon  it,  and  will  be  injured  if  the  plaintiff  is  allowed  to 

gainsay  it,  is  conclusive.    Per  Bbonson,  J. 
Otherwise,  of  a  declaration  made  by  the  plaintiff  to  a  third  person,  without  any  in- 
tention of  influencing  the  conduct  of  the  defendant,  though  he  afterwards  bear 

of  and  act  upon  it 

Error  to  Cayuga  C.  P.,  where  Jesse  Lounsbury  brought  re- 
plevin against  Rej^nolds,  and  declared  for  that  the  defendant,  on 
&c.y  at  &c.,  took  one  light  bay  mare  of  him  the  said  plaintiff  &c. 
When  the  cause  came  on  to  be  tried  and  the  jurors  were  called, 
the  defendant  objected  that  the  issue  was  immaterial  and  the 
court  had  no  authority  to  try  the  cause,  because  it  was  not  alleged 
in  the  declaration  that  the  defendant  wrongfully  took  the  proper- 
ty, as  the  statute  requires.  (2  jR.  S,  628,  §  36.)  The  objection 
was  overruled,  and  the  defendant  excepted.  The  jurors  were 
then  sworn,  and  the  trial  proceeded.  The  case  was  this :  the 
defendant  was  a  constable  and  had  an  execution  upon  a  judg- 
ment in  favor  of  one  Squires  against  Elias  Lounsbury,  the  plain- 
tiff's  brother,  and  took  the  mare  by  virtue  of  the  execution  on 
the  16th  of  June,  1842.  After  the  plaintiff  had  given  evidence 
that  he  owned  the  property,  he  called  his  brothier  Elias  as  a 
witness.  The  defendant  objected,  and  said  he  would  prove  the 
witness  interested.  He  called  two  witnesses,  who  swore  that  in 
May,  the  month  before  the  levy,  they  heard  the  plaintiff  say  that 
he  and  his  brothers,  Elias  and  Daniel,  were  in  partnership  in 
the  property.  The  court  allowed  Elias  to  be  sworn,  and  the 
defendant  excepted.  Bums,  one  of  the  witnesses  who  swore  to 
the  plaintLOPs  declaration  about  the  partnership,  said  he  was  par- 
ticular in  his  inquiries  of  the  plaintiff  because  he  was  interested 
in  the  note  given  by  Elias  on  which  the  judgment  had  been  le- 
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covered  and  the  execution  issued  by  virtue  of  which  the  levy 
was  made ;  and  that  the  mare  was  taken  in  consequence  of  what 
the  plaintiflf  said  to  him.  The  court  charged  the  jary  that  if 
the  plaintiff  owned  the  mare,  he  was  entitled  to  a  verdict 
They  refused  to  charge  that  the  plaintiff  was  estopped  by  what 
he  had  said  about  the  partnership ;  and  told  the  jury  they  must 
take  the  whole  of  the  testimony  into  consideration,  and  decide 
upon  the  &cts  as  they  appeared  before  them.  The  defendant 
excepted,  and  a  verdict  and  judgment  having  passed  against 
him,  he  brought  error. 

O.  Allen^  for  the  plaintiff  in  error. 

W.  H.  Sewardj  for  the  defendant  in  error. 

By  the  Ckmrt^  Bronson,  J.  A  fault  in  the  pleadings  is  not 
a  proper  ground  for  tendering  a  bill  of  exceptions.  After  the 
defendant  had  omitted  to  demur  to  the  declaration,  he  could 
only  take  an  objection  to  its  sufficiency  by  motion  in  arrest  of 
judgment,  or  a  writ  of  error.  The  question  is  before  us,  how- 
ever, because  it  also  appears  in  the  record.  The  plaintiff  should 
have  alleged  that  the  defendant  vjrongfully  took  the  property  ; 
but  the  defect  is  cured  by  the  verdict.  We  must  now  presume 
that  the  court  would  not  have  allowed  a  recovery,  unless  it  ap- 
peared that  the  taking  was  wrongful. 

The  defendant  undertook  to  prove  that  Elias  Lounsbury  had 
an  interest  in  the  property,  and  gave  evidence  tending  to  that 
conclusion.  But  the  plaintiff  had  before  given  evidence  tending 
to  show  that  he  was  the  sole  owner,  and  consequently  that  Elias 
could  have  no  partnership  interest.  The  court  was  not  bound 
to  look  at  the  evidence  on  one  side  alone.  They  looked  at  the 
whole  of  the  evidence,  and  came  to  the  conclusion,  as  they  well 
might,  that  Elias  had  no  partnership  interest  in  the  property. 

It  is  true  that  the  question  of  fact  whether  Elias  was  part 
owner  or  not,  would  ultimately  belong  to  the  jury  in  passing 
upon  the  merits  of  the  controversy.  But  when  the  question 
came  up  in  this  collateral  way,  it  was  addressed  exclusively  to 
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the  court.(a)    There  was  no  error  in  allowing  the  witness  to 
be  sworn.(6) 

The  principal  question  is  upon  the  supposed  estoppel  in  pais. 
The  plaintiff  had  said,  a  month  before  the  levy,  that  he  and  hiai 
brothers,  Daniel  and  Elias,  were  in  partnership  in  the  property ; 
and  it  is  insisted  that  the  admission  was  conclusive  upon  him. 
When  a  party  makes  an  admission  with  the  intention  to  influ- 
ence the  conduct  of  another,  and  the  latter  acts  upon  it,  and 
will  be  injured  if  the  party  is  allowed  to  gainsay  it,  the  admis- 
sion is  conclusive.  {DezeU  v.  Odell,  3  HUlj  215,  afid  the  cases 
there  cited  ;  Dewey  v.  Meld^  4  Mete,  Rep.  381.)  If  the  plaintiff 
had  told  the  constable  when  he  came  with  the  execution  tljat 
the  property  belonged,  either  in  whole  or  in  part,  to  Elias,  and 
the  constable  had  acted  upon  the  admission,  by  taking  this,  and 
omitting  to  take  other  property,  the  plaintiff  would  be  estopped 
from  afterwards  denying  the  ownership  of  Elias,  and  thus  doing 
an  injury  to  the  constable.  It  would  be  against  good  conscience 
and  honest  dealing  ;  and  that  is  the  point  on  which  the  ques- 
tion of  estoppel  turns.  But  that  is  not  this  case.  The  plaintiff 
never  said  any  thing  to  the  constable,  nor  to  the  plaintiff  in  the 
execution;  nor  was  his  declaration  made  with  the  intention 
of  influencing  their  conduct.  The  admission  was  made  to 
other  persons,  and  in  reference  to  another  matter.  To  say  that 
such  an  admission  is  conclusive,  would  be  to  give  the  force  of 


(a)  After  the  court  has  decided  in  favor  of  the  witness'  competency,  the  point  can- 
not be  submitted  to  the  jury,  though  depending  upon  conflicting  evidence.  (Coves 
^  HiU's  Notes  to  PhiU.  Ev.  p.  1501 ;  but  see  Hart  v.  HeUner,  3  RawU,  407.)  Tte 
jury,  however,  are  often  required  to  pass  upon  the  same  evidence  in  estimating  tht 
witness'  credibility,  (per  Denman,  Ch.  J.  in  Skipton  v.  Thornton,  9  Adol  ^  EUitt 
314,)  or  in  determining  some  other  question  connected  with  the  merits,  (Reynolds  ▼. 
Lounsbury,  in  the  text ;)  and  then  they  are  not  precluded  by  the  previous  decis- 
ion of  the  court,  bnt  may  find  the  fact  the  other  way.  (Oresnl.  Ev,  473.)  It 
is  said  that  where  the  point  of  competency  depends  on  the  deoisioD  of  intricate  ques- 
tions of  fa6t,  judges  occasionally  refer  the  matter  preliminarily  to  the  jury.  (1  PktU 
Ev.y  2,  note  (1),  Slh  ed.,  by  PhiU.  ^  Amos;  see  Taylor  v.  Taylor,  2  Watt^  Rtf. 
357,  8.) 

(6)  As  to  the  right  of  review  in  oases  of  this  ehimcter,  see  Cswen  4>  HUPsNstsi 
to  Pm.Ev.  1501. 
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an  estoppel  to  every  thing  which  it  could  be  proved  a  man  had 
said :  and  thus  this  most  unsatisfactory  kind  of  evidence — con- 
fessions out  of  court — ^would  acquire  a  new  and  most  dangerous 
importance.  True,  Bums  testified  that  the  levy  was  made  in  con- 
sequence of  what  the  plaintiff  said  to  him.  He  has  not  told  us 
how  such  a  consequence  happened  to  follow  from  the  conver- 
sation ;  and  the  most  that  can  reasonably  be  inferred  is,  that  he 
reported  the  conversation  to  the  constable,  or  the  plaintiff  in  the 
execution;  and  they  treated  the  confession  as  an  important 
item  of  evidence.  They  have  had  the  benefit  of  the  confession : 
the  jury  have  considered  and  weighed  it  against  the  other  evi- 
dence ;  and  that  is  all  the  importance  that  properly  belonged  to 
it.    It  could  not  operate  in  the  nature  of  an  estoppel. 

Judgment  affirmed. 


Ehle  and  Sart'  vs.  CIuackenboss. 

The  question  of  actual  poeaeflnon  of  lands  is  not  one  of  title<,  within  the  meaning  of 
2  JR.  S.  226,  §  4,  and  a  justice  of  the  peace  may  therefore  tij  and  determine  it. 

Accordinglj,  where  the  plaintiff^  in  an  action  of  trespass  qtutre  clausumfregit 
brought  in  a  jastice^s  court,  gave  evidence  tending  to  show  that  he  was  in  the 
actual  possession  of  the  loeus  in  qtuf  at  the  time  the  alleged  trespass  was  com- 
mitted ;  held,  that  the  defendant  had  a  right  to  give  counter  evidence,  and  prove 
possession  in  himself. 

Error  to  the  Montgomery  common  pleas.  Ehle  and  Sart 
sued  Quackenboss  in  a  justice's  court,  and  declared  in  tres- 
pass, for  that  the  defendant,  on  the  1st  of  June,  1841,  and  on 
divers  other  days  &.C.,  by  his  cattle,  horses,  &c.  broke  and  en- 
tered the  plaintiffs'  close,  &c.  The  defendant  pleaded  the  gen- 
eral issue,  and  gave  notice  that  he  would  prove  in  defence  of 
the  action  that  he  was  the  occupant  of  the  locus  i7i  quo,  imder 
license  from  the  owner,  and  that  his  cattle  &c.  were  lawfully 
depasturing  thereon.  On  the  trial,  it  appeared  that  the  hcus  in 
quo  was  a  &rm  in  Canajoharie,  and  the  plaintifEs,  to  establish 
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their  possession,  prored  various  acts  done  by  them  on  Ae  &im 
during  the  season  of  1841,  such  as  sowing  grain,  mowing  grass, 
making  fences,  ice.  The  defendant,  to  rebut  this  eyidence,  of- 
fered to  show  that  he  himself  lived  upon  the  fiurm  and  had  done 
so  for  a  long  time,  and  that  he  was  in  possession  when  the  acts 
complained  of  were  committed.  This  evidence  was  objected  to 
on  the  ground  that  it  would  raise  a  question  of  title,  and  the 
justice  excluded  it.  He  rendered  judgment  against  the  defen- 
dant, which  was  reversed  by  the  common  pleas  on  certiorari ; 
whereupon  the  plaintiffs  brought  error. 

MUehell  ^  Studa,  for  the  plaintiffs  in  error. 

J.  Cummingy  for  the  defendant  in  error. 

JSy  the  Court,  Beardslet,  J.  On  the  trial  of  this  cause 
the  plaintiflfe  gave  no  evidence  of  title  in  themselves,  nor  did 
they  attempt  to  prove  their  possession  to  be  rightful.  They 
relied,  as  they  had  a  right  to  do,  on  their  actual  possession  of 
the  land ;  for  that  is  enough  against  any  one  but  the  rightful 
owner.  As  the  defendant  had  not  interposed  a  plea  or  notice 
of  title,  he  was  precluded  from  all  evidence  drawing  that  in 
question.  But  as  the  plaintiff  sought  to  recover  on  the  ground 
of  a  naked  possession  of  the  land,  that  was  a  fact  which  the  de- 
fendant had  a  right  to  contest  and  disprove  if  he  could.  Evi- 
dence of  this  character  does  not  draw  the  title  to  land  in  ques- 
tion, and  the  fact  of  possession  is  one  which  a  justice  has  an  un- 
questionable right  to  try. 

The  statement  of  what  testimony  was  offered  by  Ihe  defen- 
dant at  the  trial,  is  not  very  clear,  but  the  ground  on  which  it 
was  rejected  sufficiently  shows  the  nature  of  it.  I  understand 
the  offer  was  to  show  that  the  defendant,  and  not  the  plaintiff 
was  in  the  actual  possession  of  the  locus  in  quo,  at  the  time  of 
the  alleged  trespass,  and  that  the  defendant  had  been  in  posses- 
sion for  a  long  time ;  and  the  testimony  was  excluded,  as  I  read 
4he  return,  because  it  would  draw  the  title  in  question.  But  in 
flua  the  justiee  wiofi  mistaken.    Tbe  proposed  testimony  related 
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to  the  fact  of  possession^  irrespectiye  of  title,  and  should  have 
been  received.  If  the  defendant  was  in  actual  possession,  as  he 
offered  to  show,  that  was  of  course  fatal  to  the  plaintiffs'  action. 
{S^e  Campbell  v.  Arnold^  1  Johns,  Rep.  511,  512 ;  Wickham 
V.  Freematij  12  id.  183 ;  Van  Rensselaer  v.  Radcliffe,  10  Wend, 
639;  Cawen'a  Tr.  370,  1.) 

The  revised  statutes  declare  that  a  justice  of  the  peace  shall 
have  no  cognizance  of  any  action  "  where  the  title  to  land  shall 
in  any  wise  come  in  question  as  hereinafter  provided ;"  (2  R, 
S,  226,  §  4 ;)  and  they  afterwards  point  out  the  manner  in  which 
title  may  come  in  question  so  as  to  exclude  the  jurisdiction  of 
the  justice.  {Id.  237^  8,  §§  59  to  63.)  But  in  my  opinion  the 
term  title,  as  used  in  the  statute,  does  not  embrace  the  fact  of 
possession,  nor  any  right  founded  on  possession  alone. 

Undoubtedly,  possession  is  a  necessary  ingredient  in  a  com- 
plete title  to  land,  for  such  title  has  several  stages  or  degrees,  viz. 
Ist.  Mere  possession  or  actual  occupation,  without  pretence  of 
right ;  2d.  The  right  of  possession,  which  one  man  may  have 
while  another  has  the  possession  in  &ct ;  and,  3d.  The  mere 
right  of  property,  which  may  exist  without  possession  or  the 
right  of  possession.  (2  Black.  Comm.  195  to  199.)  These 
being  united  constitute  what  Blackstone  calls  a  "  completely 
legal"  title,    (/rf.  199.) 

But  the  term  "  title,"  as  used  in  the  statute  under  considera- 
tion, does  not  embrace  these  different  degrees  or  stages  nf  right 
It  is  limited  to  the  right  of  possession  ;  for  where  that  is  in  ques- 
tion before  a  justice,  he  has  no  jurisdiction  of  the  case.  The 
defendant  is  precluded  from  all  evidence  on  that  point,  and  can 
only  raise  the  question  by  plea  or  notice,  in  which  case  the  ac- 
tion must  be  discontinued ;  and  if  the  plaintiff's  case  requires 
such  evidence  on  his  part^  it  cannot  be  received,  but  the  cause 
must  be  dismissed. 

In  short,  I  understand  the  word  "title,"  as  used  in  the  stat- 
ute, to  mean  precisely  what  it  means  in  reference  to  the  com- 
mon law  action  of  ejectment.  It  is  synonymous  with  the  right 
pf  possession.  That  is  the  title  which  is  tried  in  the  common 
Taw  action  of  ejectment,  and  Aat  is  the  right  which  may  be 
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pleaded  to  oust  the  jurisdiction  of  a  justice.  It  does  not  em- 
brace the  idea  o(  possession  in  fact,  nor  that  of  the  mere  right 
of  property.  The  latter  cannot  be  material  in  the  action  of 
trespass,  nor  in  that  of  ejectment  at  common  law.  It  is  a  right 
to  be  tried  only  in  a  real  action ;  at  least  il  was  so  until  the  re- 
vised statutes  extended  the  remedy  by  ejectment  to  such  cases. 
{Adams  On  Bjectm.  10.) 

If  the  question  of  actual  possession  is  to  be  regarded  as  a 
question  of  title,  within  the  meaning  of  the  statute  under  con- 
sideration, let  us  see  to  what  it  must  lead.  The  plaintifis  here 
attempted  to  recover  on  the  ground  of  possession  in  fact,  and 
they  went  into  testimony  for  that  purpose.  If  this  brought  the 
title  in  question,  the  cause  should  have  been  dismissed  on  their 
own  showing ;  {2  R.  S,  237,  §  63 ;)  and  therefore  the  judgment 
in  their  favor  was  erroneous.  A  question  of  mere  possession, 
however,  is  not  one  of  title.  The  justice  properly  received  evi- 
dence tending  to  establish  the  plaintifis'  possession;  bnt  he 
erred  in  overruling  the  defendant's  offer  to  disprove  what  the 
plaintiffs  had  dius  attempted  to  establish. 

I  think  the  judgment  of  the  conunon  pleas  is  right,  and  that 

it  should  be  affirmed. 

Judgment  afSnned. 


Walrath  vs.  Thompson. 

The  tenns  of  a  iroanntj  must  be  strictly  complied  with,  or  the  guarantor  will  not 
be  bound.    Per  Bronson,  J. 

J.,  being  desinras  of  purchasing  goods  of  the  plaintiff  on  credit,  procured  a  letter  of 
guaranty  from  the  defendant  to  the  plaintiff  containing  the  following  claose: 
"  Mr.  J.  thought  it  would  be  an  accommodation  to  him  to  have  you  wait  [for 
payment]  until  the  Itt  of  January,  1840 ;  if  that  will  answer  your  puipose,  I 
will  be  surety  for  the  amount  to  be  paid  at  that  time."  The  plaintiff  mid  the 
goods  to  J.  on  the  receipt  of  the  letter,  but  took  hia  note  for  the  price  payable  oo 
the  25M  of  December ,  1 839.  J.  was  not  called  on  to  pay  the  note,  however,  and 
after  the  let  of  Janiiaiy,  1840,  the  plaintiff  brought  an  action  to  enforce  the  guar- 
antj.  Held,  that  inasmueh  as  he  had  not  agreed  to  wait  for  payment  nntQ  tfai 
day  proposed  by  th»  guaranty,  the  defendant  was  not  liable. 
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In  general,  an  action  to  noaver  money  receiTed  by  the  defendant  in  the  character 
of  trufltee  cannot  be  maintained  until  after  a  demand,  or  proof  in  some  other  way 
that  there  has  been  an  abase  of  the  trust 

This  case  was  before  the  court  in  January,  1843,  and  is  re- 
ported in  4  Sill,  200.  On  a  second  trial  it  appeared  that  the 
castings  were  delivered  to  Johnson  on  the  22d  of  May,  1839, 
and  on  that  day  Johnson  gave  the  plaintiff  his  promissory  note 
for  the  amount,  payable  seven  montlis  from  date.  The  plaintiff 
said  he  took  the  note  because  he  considered  Johnson  good.  It 
was  proved  that  tlie  defendant  afterwards  had  Johnsoil's  boofts 
in  his  hands,  and  remarked  that  the  plaintiff's  demand  must  be 
paid  from  the  accounts ;  but  he  said  nothing  about  his  being 
holden  to  the  plaintiff.  The  defendant  delivered  the  accounts 
to  one  Topliff,  and  told  him  to  collect  and  pay  over  the  money 
to  the  plaintiff.  Topliff  collected  five  or  six  dollars,  and  offered 
the  money  to  the  plaintiff,  which  he  refused  to  receive.  The 
defendant  moved  for  a  nonsuit,  on  the  ground,  among  others,  * 
that  there  had  not  been  a  compliance  with  the  terms  of  the 
guaranty,  by  which  the  plaintiff  was  to  wait  until  the  1st  of 
January,  1840 ;  and  he  took  Johnson's  note  payable  on  the  22d 
of  December  preceding,  or,  with  g^ace,  on  the  25th.  The  ac- 
tion was  not  commenced  until  after  the  1st  of  January,  1840 : 
and  it  did  not  appear  that  the  plaintiff  had  ever  called  upon  John- 
son. The  judge  refused  the  motion  for  a  nonsuit,  saying,  he 
supposed  all  the  questions  had  been  examined  when  the  case 
was  before  this  court  on  the  former  occasion.  The  defendant 
excepted,  and  a  verdict  having  been  found  against  him,  he  novn 
moved  for  a  new  trial  on  a  bill  of  exceptions. 

J.  Watson  4*  B.  D.  Noxon,  for  the  defendant. 

A.  Taber,  for  the  plaintiff 

By  the  Court,  Bronson,  J.  The  terms  of  a  guaranty  must 
be  strictly  complied  with,  or  the  guarantor  will  not  be  bound. 
If  he  proposes  a  credit,  that  particular  credit  must  be  given  to 
the  principal.    It  is  not  enough  that  the  creditor  waits  until  the 
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time  has  expired  before  he  calls  for  payment  He  must  agree 
to  wait,  so  that  he  cannot  sue  in  the  meantime.  ( Wright 
V.  Johnson,  8  Wend,  512 ;  Bacon  v.  Chesney,  1  Stark.  Rep. 
192;  and  see  Dobbin  v.  Bradley,  17  Wend,  ^2.)  If  the  note 
was  out  of  the  way,  the  fact  that  the  plaintiff  received  the  guar- 
anty, delivered  the  property,  and  did  not  call  for  payment  until 
the  specified  time  had  expired,  would  be  a  sufficient  ground  for 
presuming  that  he  agreed  to  give  the  required  credit.  But  the 
note  takes  away  all  ground  for  such  an  inference ;  and  proves 
that  the  plaintiff  did  not  give  the  specified  credit  to  the  princi- 
pal. On  the  contrary,  he  made  an  agreement  which  obliged 
Johnson  to  pay  at  an  earlier  period.  The  fact  that  the  credit 
was  abridged  only  a  few  days,  is  not  important.  Cutting  off  a 
week  is  as  fatal  as  though  it  had  been  a  month.  The  defen- 
dant may  have  had  special  reasons  for  fixing  on  the  first  of  Jan- 
uary as  the  time  for  payment.  But  whether  he  had  or  not,  it  is 
fetal  to  the  action  that  there  has  not  been  a  compliance  with  the 
terms  of  the  guaranty.  The  condition  on  which  the  defendant 
proposed  to  contract  has  not  been  accepted.  {Dobbin  v.  Brad- 
ley, 17  Wend.  422  ;  Birckhead  v.  Brotan,  5  Hill,  634.)  Tlie 
objection  cannot  be  got  over. 

But  it  is  said  that  the  plaintiff  could  recover  under  the  money 
counts  the  five  dollars  which  the  defendant  had  collected  on 
Johnson's  accounts,  and  consequently  that  the  motion  for  a  non- 
suit was  properly  overruled.  There  are  two  answers  to  this 
argument.  The  first  is,  that  no  such  question  appears  to  have 
been  made  on  the  trial.  The  defendant  moved  for  a  nonsuit 
on  the  ground  that  no  action  could  be  maintained  upon  the 
guaranty.  That  was  the  question  which  the  judge  decided, 
and  the  defendant  excepted  to  his  opinion.  The  plaintiff  can- 
not take  away  the  right  of  review  by  starting  a  question  now, 
which  was  not  made  on  the  trial,  about  the.  little  sum  of  five 
dollars.  The  .effect  would  be  to  charge  the  defendant  with  the 
principal  debt,  for  which  he  is  not  liable.  The  other  answer  is, 
that  as  to  the  five  dollars  the  defendant  stands  in  the  character 
of  a  trustee,  and  an  action  will  not  lie  imtil  after  a  demand  of 
the  money,  or  proof  in  some  other  way  that  there  has  been  an 
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abnse  of  the  trust.  {Sears  v.  PcUrick,  28  Wend.  628 ;  Cooley 
T.  Betts^  24  tef.  203.)  The  case  here  is  (still  worse ;  for  the 
money  was  offered  to  the  plaintiff  and  he  refused  to  receive  it. 
This  brings  us  back  again  to  the  defendant's  objection,  which 
i3  fatal  to  the  action.  The  circuit  judge  was  evidently  of  that 
ppinion ;  but  he  refused  the  nonsuit  on  the  supposition  that  the 
question  had  been  disposed  of  by  us  when  the  case  was  up  be- 
fore. I  think  this  point  could  not  have  been  distinctly  made 
(M  the  first  trial.  But  if  it  was,  we  must  have  overlooked  it 
It  certainly  was  not  decided. 

New  trial  granted.(a). 

(a)  See  Smith  jr  Crittenden  ▼•  Datm,  infra. 


Smith  &  Crittenden  vs.  Dann. 

A  letter  of  guftraii^i  addressed  by  the  defeDdant  to  a  mensantile  firm,  was  as  fol- 
lowfi :  **  If  you  will  let  A.  have  one  hundred  dollars  worth  of  i^oods  on  a  credit  of 
t)iree  pionths,  you  may  regard  mc  as  guarantying  the  same."  Held,  that  notice 
of  acceptance  was  not  necessary  to  render  the  defendant  liable,  but  that  he  became 
absolutely  bound  the  moment  the  goods  were  delivered  in  compliance  with  the 
guaranty. 

Held  ibrther,  that  though  the  finii»  on  delivering  the  goods  to  Ai  took  his  note  pay- 
able in  "  three  months,"  without  excluding  daye  of  grace,  this  was  not  a  van- 
ance  from  the  credit  proposed  by  the  guaranty. 

A  guaranty,  like  other  commeroial  contracts,  must  be  construed  with  reference  to 
ike  known  usage  of  trade. 

If  a  guaranty  propose  a  certain  credit,  that  particular  credit  most  be  given,  or  the 
fuiety  will  not  be  bound ;  and  a  variance  of  three  days  will  be  fatal. 

Motion  by  the  plaintiffs  to  set  aside  the  report  of  a  referee. 
The  defendant,  who  resided  at  Avon,  addressed  a  letter  of  guar- 
anty to  the  plaintiffs,  who  were  merchants  at  Rochester,  in  the 
following  words : 

"Avon,  October  10,  1840. 
Messrs.  E.  F.  Smith  &  Co. 
Gentlemen :   If  you  will  let  Messrs.  Steel  &  Wall,  of  this  vil- 
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lage,  grocers  and  bakers,  have  one  hundred  dollars  in  goods  at 
your  store  on  a  credit  of  three  months,  you  may  regard  me  as 
guarantying  the  payment  Yours  truly, 

Amos  Dann." 

On  the  same  day  upon  which  the  guaranty  was  written,  it  was 
presented  to  the  plaintiffs,  who  thereupon  sold  goods  to  Steel 
<fc  Wall  to  the  amount  of  $99,29,  and  took  their  promissory 
note  for  that  sum,  payable  at  the  Rochester  City  Bank,  tliree 
months  after  date.  Steel  &  Wall  having  failed  to  pay  for  the 
goods,  the  plaintiffs  brought  this  action  upon  the  guaranty. 
The  referee  reported  in  favor  of  the  defendant 

P.  M,  Haightf  for  the  plaintiflfe. 

A.  Danriy  in  person. 

By  the  Court,  Bronson,  J.  The  defendant  insists  that  the 
referee  decided  ^correctly  for  the  following,  among  other  rea- 
sons :  1.  The  plaintiff  should  have  given  the  defendant  notice 
that  they  had  accepted  and  acted  upon  the  guaranty ;  and  2.  As 
Steel  ic  Wall  were  entitled  to  three  days  grace  on  the  note 
which  they  gave  for  the  goods,  the  credit  exceeded  three 
months,  the  time  mentioned  in  the  guaranty. 

The  defendant  invited  the  plaintifis  to  sell  goods  to  Steel  & 
Wall,  on  his  promise  to  guaranty  the  payment  of  the  debt 
The  plaintiffs  assented,  and  delivered  the  goods.  The  proposi- 
tion of  one  party  was  accepted  by  the  other ;  and  according  to 
our  notions  of  the  law  this  made  a  complete  contract.  Nothing 
further  was  necessary  to  its  consummation.  If  the  defendant 
wanted  notice,  and  did  not  get  it  from  the  persons  whom  he 
thought  worthy  of  credit,  it  was  his  business  to  inquire  and  as- 
certain what  had  been  done.  ,  There  is  nothing  in  the  defend- 
ant's undertaking  which  looks  like  a  condition,  or  even  a  re- 
quest, that  the  plaintiffs  should  give  him  notice  if  they  acted 
upon  the  guaranty ;  and  there  is  no  principle  upon  which  we 
can  hold  that  notice  was  an  essential  element  of  the  contract 
(Whitney  v.   Groot,  24  Wmid,  82;    Douglass  v.  Bawland, 
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Mf.35.)  The  cases  of  Beekman  v.  Bale,  (17  Johns.  134,)  and 
Stafford  v.  ZrOir,  (16  trf.  67,)  went  upon  the  ground  that  there 
ifas  nothing  •  more  than  an  overture  or  proposition  leading 
to  a  guaranty.  But  here  the  undertaking  was  absolute.  The 
defendant  said  to  the  plaintiiSs,  in  substance,  *•  If  you  deliver  the 
goods,  I  will  guaranty  the  pajmient."  We  cannot  add  a  condi- 
tion that,  the  defendant  shall  have  notice.  He  should  have  pro- 
vided for  that  himself  in  the  proposal  made  to  the  plaintiffs.  I 
know  there  are  cases  which  require  notice  ;(a)  but  we  think 
they  are  not  based  upon  the  conmion  law,  and  for  that  reason 
they  have  not  been  followed  in  this  state.  There  must  be  a  strict 
compliance  with  the  terms  of  the  guaranty,  or  the  surety  will  not 
be  bound.  If  the  proposal  be  for  a  credit  of  three  months,  that  par- 
ticular credit  must  be  given.  A  variance  of  three  days  will 
be  as  fatal  as  though  it  was  for  a  month.  ( Walrath  v.  Thomp- 
son, ante  p.  540.)  But  guaranties,  like  other  commercial  con 
tracts,  must  be  construed  with  reference  to  the  usages  of  trade. 
{Dobbin  Y.  Bradley,  17  Wend.  422;  Walrath  v.  Thompson, 
4  Hill,  200  ;  LecY.  Dick,  10  Peters,  482 ;  3  Wheat,  148,  note,) 
Among  merchants  there  would  not  be  a  doubt,  I  think,  that  these 
goods  were  sold  "  on  a  credit  of  three  months,"  although  the  ma- 
kers of  the  note  were  entitled  to  three  additional  days  of  grace* 
It  is  not  unusual  to  take  the  note  or  bill  of  the  vendee  for  goods 
sold  on  credit,  although  the  vendor  may  have  a  collateral  guar- 
anty ;  and  if  there  had  been  an  agreement  for  a  credit  of  three 
months,  I  cannot  think  that  any  merchant  or  commercial  man, 
on  sittins:  down  to  draw  the  note  of  bill,  would  think  of  cutting 
oflf  the  usual  days  of  grace,  either  in  express  terms,  or  by  de- 
ducting the  three  days  from  the  conventional  period.  Although 
I  do  not  find  that  the  point  has  ever  been  decided,  there  are 
several  cases  in  the  books  where  the  objection  relied  on  by  the 
defendant  might  have  been  taken,  if  the  counsel  had  thought 
it  of  any  importance.    {Simmons  v.  Keating,  2  Stark.  It 


(a)  See  Adam  ▼.  Jone»,  (12  Peiert?  Rep.  8070  B^^i^Mi  ▼.  DmtgUm,  (id, 
497 ;)  Amer.  Jwiit,  VoL  37,  p.  S36  e<  •eq. 
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426 ;  Warrington  v.  Furbor,  8  East,  242 ;  Bradley  v.  Cary, 
8  Crreenl,  234.)  On  the  whole,  looking  at  the  nature  of  the 
transaction  and  the  usual  course  of  business,  we  think  there  has 
been  a  full  compliance  with  the  terms  of  the  guaranty  on  the 
part  of  the  plaintiffs,  and  that  they  were  entitled  to  recover. 

Our  minds  were  made  up  on  the  argument  that  the  other  ob- 
jections raised  by  the  defendant  ought  not  to  prevail.  Further 
reflection  has  not  changed  that  opinion. 

Motion  granted. 


Ogden  and  Fellows  vs.  Lee  and  Ellsworth. 

The  Seneca  nation  of  Indians  have  a  valid  title  to  the  lands  known  as  the  Csttfr* 
rangus  Reservation,  subject  to  the  pre-emption  right  ceded  to  Massachusetts  by  the 
award  or  convention  of  December  1 6th,  1786. 

Accordingly,  where  the  plaintiff^  having  pnrchas^  all  the  interest  of  Massachnsetts 
in  those  lands,  brought  trover  for  a  quantity  of  saw-logs  which  the  Indians  had 
cut  thereon  and  sold  to  the  defendants ;  held^  that  the  latter  acquired  a  valid  title, 
and  that  the  action  could  not  be  maintained. 

Trover  for  a  quantity  of  saw-logs,  tried  at  the  Erie  circuit 
in  December,  1842,  before  Dayton,  C.  Judge.  The  logs  in 
question  were  cut  on  and  taken  from  a  tract  of  land  called  the 
Cattaraugus  Reservation,  lying  partly  in  the  counties  of  Erie, 
Chautauque  and  Cattaraugus.  As  the  plaintiffs  had  never  been 
in  actual  possession,  they  proposed  to  show  that  they  were  the 
owners  in  fee  of  the  land ;  and  for  that  purpose  they  gave  in 
evidence  the  award  or  convention  made  on  the  16th  of  Decem- 
ber, 1786,  between  the  states  of  New- York  and  Massachusetts, 
by  their  respective  agents  or  commissioners.  By  the  first  article 
of  that  convention,  the  commonwealth  of  Massachusetts  ceded 
to  the  state  of  New- York  all  her  claim,  right  and  title  "  to  the 
government,  sovereignty  and  jurisdiction  of  the  lands  and 
territories"  therein  particularly  specified,  which  included  the 
lands  in  question.  By  the  second  article.  New- York  ceded, 
granted,  released  and  confirmed  to  Massachusetts  ^'  the  right  of 
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pre-emption  of  the  soil  from  the  native  Indians^  and  all  oiher 
the  estate,  right,  title  and  property,  (the  right  and  title  of  gov- 
ernment, sovereignty  and  jurisdiction  excepted,)  which  the  state 
of  New- York  hath"  to  the  same  lands.  The  10th  article  was 
as  follows :  '^  The  commonwealth  of  Massachusetts  may  grant 
the  right  of  pre-emption  of  the  whole  or  any  part  of  the  said 
lands  and  territories  to  any  person  or  persons,  who  by  virtue 
of  such  grant  shall  have  good  right  to  extinguish  by  jmrchase 
the  claims  of  the  native  Indians.  Provided,  however,  that  no 
purchase  from  the  native  Indians  by  any  such  grantee  shall 
be  valid,  unless  the  same  shall  be  made  in  the  presence  of  and 
approved  by  a  superintendent  to  be  appointed  for  such  purpose 
by  the  commonwealth  of  Massachusetts,  and  having  no  interest 
in  such  purchase,  and  unless  such  purchase  shall  be  confirmed 
by  the  commonwealth  of  Massachusetts.^  The  plaintiflSs  also 
gave  in  evidence  a  contract  on  the  part  of  Massachusetts  to  sell 
the  ceded  lands  to  Samuel  Ogden,  and  an  assignment  of  the 
contract  by  Ogden  to  Robert  Morris.  On  the  11th  of  May, 
1791,  the  commonwealth  of  Massachusetts,  by  four  several 
deeds,  conveyed  to  Morris,  "his  heirs  and  assigns  forever,  the 
pre-emption  right,  and  all  other  right,  title  and  interest  which 
die  said  commonwealth  hath  to"  the  said  lands.  The  plaintiffs 
also  gave  in  evidence  several  conveyances  by  virtue  of  which 
they  claimed  to  have  acquired  all  the  interest  of  Morris  in  the 
lands. 

The  Cattaraugus  Reservation,  on  which  the  logs  were  cut, 
was  at  the  time,  and  always  had  been,  in  the  possession  of  the 
Seneca  nation  of  Indians,  they  being  one  of  the  six  nations  of 
Indians  mentioned  in  several  treaties  between  them  and  the 
United  States.  The  Indians  felled  the  trees  and  sold  the  \ogA 
in  question  to  the  defendants,  who  took  and  carried  them  away 
in  the  winter  of  1836  and  1837.  The  value  of  the  timber  taken 
was  $1047.  The  defendants  moved  for  a  nonsuit,  which  was 
refused ;  and  the  judge  charged  the  jury  that  the  plaintiffi  were 
entitled  to  a  verdict  for  the  value  of  the  logs.  Verdict  accord- 
ingly. The  defendants  now  moved  for  a  new  trial  on  a  bill  of 
exceptions. 


548  CASES  IN  THE  SUPRBMB  COURT. 

OgdeD  o.  Lee. 

H.  K.  Smith  ^  M.  FUlm&re,  for  the  defendants,  cited  1  Bio. 
Laws  of  U,  S.  307,  309,  311,  377;  Public  Land  Lam,  part 

2(1,  p.  158 ;  Opinions  of  Att.  Gen,  of  U.  S,,  p.  344 ;  Worce^ 
lev  V.  State  of  Georgia^  (6  Peters,  544 ;)  Mitchell  v.  United 
States,  (9  id.  745;)  Georgia  r.Canatoo,  a  Cherokee  hidictn, 
[National  Intelligencer  of  October  24tth,  1843,) 

/.  M,  Smith  ^  J,  Mnllett,  for  the  plaintiflFs,  cited  Peim,  v. 
Lord  Baltimore,  (1  Yes.  sen,  144;)  Johnson  v.  MchUashj 
(8  Wheat,  543 ;)  Fletcher  v.  P^ck,  (6  Cranch,  87 ;)  3  Kenf9 
Coram,  378—399;  Smith's  Hist,  of  K  Y.,  54,  240;  1  it  S. 

718,  §  1. 

By  the  Court,  Bronson,  J.  The  principal  question  made 
by  this  bill  of  exceptions  has  been  so  fully  discussed  in  the 
books  cited  at  the  bar,  and  is  so  well  settled  by  the  acts  of  the 
government,  that  little  need  be  said  on  the  present  occasion. 
The  European  governments  whose  people  discovered  and  made 
settlements  in  North  America,  claimed  the  sovereignty  of  the 
country,  and  the  ultimate  title,  but  not  the  immediate  right  of 
possession,  to  all  the  lands  within  their  respective  limits.  Upon 
the  principle  laid  down  by  Vattel,  (B,  1,  §  81,  209,)  they  might 
have  asserted  a  larger  right ;  for  the  native  Indians  lived  by  fish- 
ing and  hunting,  without  converting  to  the  purposes  of  agricul* 
ture  any  consiArable  portion  of  the  vast  tracts  of  country  over 
which  they  wandered.  But  the  Europeans  pursued  the  more 
just  and  politic  course  of  acquiring  the  Indian  title  by  purchase. 
The  claim  which  they  set  up  and  asserted  amounted  to  little 
more  than  a  pre-emption,  or  the  right  of  purchasing  from  the 
Indians  all  the  lands  within  the  bounds  of  their  respective  dis- 
coveries, to  the  exclusion  of  all  other  nations.  It  is  true  that 
the  British  crown  granted  charters  and  issued  patents  for  lai^e 
tracts  of  land  before  the  Indian  right  had  been  extinguished ; 
and  these  instruments  purported  to  convey  the  property  in  fee* 
It  was  so  of  the  grant  made  by  Charles  the  second  to  his  brath> 
er  the  duke  of  York  in  1664,  which  included  all  the  territory 
now  constituting  the  states  of  New- York  and  New- Jersey^    Boi 
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these  grants  were  not  intended  to  convey,  and  the  grantees 
never  pretended  that  they  had  acquired  an  absolute  fee  in  the 
land.  They  neither  took  nor  claimed  any  thing  more  than  the 
ultimate  fee,  or  the  right  of  dominion  after  the  Indian  title 
should  be  extinguished.  And  so  far  as  the  state  of  New-York 
is  concerned,  I  am  happy  to  say,  that  beyond  what  may  have 
been  acquired  by  conquest  in  lawful  war,  the  Indians  have  nev- 
er been  deprived  of  a  single  foot  of  land  without  their  volmitary 
consent.  Their  title  by  occupancy  has  been  uniformly  ac- 
knowledged, both  by  the  colonial  and  state  governments,  from 
the  first  settlement  of  the  country  down  to  the  present  day ; 
and  it  cannot  now  be  successfully  questioned  in  the  judicial  tri- 
bunals. 

This  view  of  the  matter  is  fully  confirmed  by  the  title  deeds 
which  the  plaintiffs  gave  in  evidence.  In  the  adjustment  of  the 
conflicting  claims  of  the  states  of  Massachusetts  and  New- York 
to  the  tract  of  country  which  includes  the  Cattaraugus  Reserva- 
tion, Massachusetts  ceded  all  Ker  right  to  "the  government, 
sovereignty  and  jurisdiction"  of  the  disputed  territory;  and 
New- York  ceded  "  the  right  of  pre-emption  of  the  soil  from  the 
native  Indians."  The  words  which  follow — "and  all  other  the 
estate,  right,  title  and  property  which  the  state  of  New- York 
hath" — were  not  intended  to  enlarge  the  grant  into  an  unquali- 
fied fee.  It  is  impossible  to  suppose  that  the  parties  meant  to 
disregard  and  set  aside  the  Indian  title  which  tftey  had  but  the 
moment  before  fully  recognized,  by  contracting  for  "the  right 
of  pre-emption  of  the  soil  from  the  native  Indians."  This  point 
is  rendered  still  more  clear  by  a  subsequent  clause  in  the  deed 
of  cession.  By  the  tenth  article,  the  commonwealth  of  Massa- 
chusetts was  authorized  to  grant  "  the  right  of  pre-emption," 
and  nothing  more ;  and  her  grantees  were  only  to  acquire 
"  good  right  to  extinguish  by  purchase  the  claims  of  the  native 
Indians."  Then  follows  a  proviso,  "  that  no  purchase  from  the 
native  Indians  by  any  such  grantee"  should  be  valid,  unless  the 
same  should  be  made  und^r  the  superintendence,  and  be  con- 
firmed by  the  commonwealth  of  Massachusetts.  The  two  states 
not  only  acknowledged  a  right  in  the  Indians  which  could 
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only  be  extinguished  by  purchase ;  but  they  took  care  to  guard 
the  Indians  against  imposition  and  fraud  in  all  the  negotiations 
which  might  be  had  for  the  acquisition  of  their  title  by  the 
grantees  of  Massachusetts. 

Now  upon  what  principle  can  this  action  be  maintained? 
The  Seneca  nation  of  Indians  have  never  parted  with  the  title 
to  the  lands  on  which  the  timber  was  cut.  Their  right  is  as 
perfect  now  as  it  was  when  the  first  European  landed  on  this 
continent,  with  the  single  exception  that  they  cannot  sell  with- 
out the  consent  of  the  government.  The  right  of  occupancy, 
to  them  and  their  heirs  forever,  remains  wholly  unimpaired. 
They  are  not  tenants  of  the  state,  nor  of  its  grantees.  They 
hold  under  their  own  original  title.  The  plaintiffs  have  ac- 
quired nothing  but  the  right  to  purchase  whenever  the  own- 
ers may  choose  to  sell.  In  the  meantime,  or  until  the  tribe 
shall  become  extinct,  the  Seneca  Indians  will  remain  the  right- 
ful lords  of  the  soil.  They  have  cut  and  sold  their  own  tim- 
ber, and  I  see  no  principle  upon  which  the  plaintiffs  can  have 
an  action  either  against  them  or  their  vendees. 

This  view  of  the  case  renders  it  unnecessary  to  inquire  wheth- 
er the  plaintiffs  made  out  a  regular  deduction  of  title. 

New  trial  granted. 


Pardee  vs.  Robertson,  sheriff"  &c. 

In  an  action  against  the  sheriff  for  neglecting  to  return  Kfi,fa.,  the  plamtiff  is  ffima 
facie  entitled  to  recover  the  whole  amount  due  on  his  judgment,  upon  proving  the 
alleged  neglect,  without  showing  that  the  defendant  in  the  jL  fa.  had  sufficient 
property  to  satisfy  it 

The  fact  that  the  defendant  in  the  fi.fa.  had  not  sufficient  property  may  he  shown 
by  the  sheriff  in  mitigation  of  dtimages. 

Where  the  sheriff  gives  evidence  of  this  fact,  the  plaintiff  may  prove  the  convene^ 
although  the  declaration  contains  no  averment  on  the  subject 

No  action  lies  against  a  sheriff  at  common  law  for  neglecting  to  letom  a  fL  fm^ 
Per  Nblbon,  Gh.  J. 
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Case  against  the  defendant,  sheriff  of  Genesee,  for  neglecting 
to  return  a  Ji,  fa.^  tried  at  the  Cayuga  circuit  in  August,  1843, 
before  Moseley,  C.  Judge.    The  declaration,  after  setting  forth 
the  judgment  on  which  the  Ji.  fa.  issued,  and  the  delivery  of 
the  fi.  fa.  to  the  defendant,  proceeded  as  follows :     "  Yet  the 
said  defendant,  being  sheriff  &c.,  not  regarding  the  duty  of  his 
office  &c.,  but  contriving  &c.,  at  the  return  day  of  the  said  writ, 
to  wit,  on  &c.,  had  not  the  said  writ  as  in  and  by  the  same  he 
was  commanded  and  required,  nor  hath  he  at  any  time  since 
the  return  day  specified  &c.,  returned  the  same,  buf  hath  hith- 
erto and  still  doth  wholly  neglect  and  refuse  to  return  the  same, 
contrary  to  his  duty  as  such  sheriff  as  aforesaid,  by  means 
of  which  said  premises  the  said  plaintiff  hath  been  and   is 
greatly  injured"  &c.    The  defendant  pleaded  the  general  issue. 
On  the  trial,  the  plaintiff  proved  the  judgment  set  forth  in 
the  declaration,  the  delivery  of  the  Ji.  fa,  to  the  defendant  to 
be  executed,  together  with  his  neglect  to  return  it,  and  then 
rested.     The  defendant  insisted  that  he  was  only  liable,  if  at  all, 
for  nominal  damages,  the  plaintiff  not  having  shown  that  the 
persons  against  whom  the^./a.  issued  had  any  property  in  the 
county  of  Genesee  out  of  which  the  moneys  directed  to  be 
levied  could  have  been  collected.     The  circuit  judge  held,  how- 
ever, that  as  the  case  then  stood  the  plaintiff  was  prima  facie 
entitled  to  a  verdict  for  the  full  amount  of  the  f,  fa.    The  de- 
fendant then  proved  that  all  the  personal  property  of  the  persons 
against  whom  the^.  fa.  issued  had  been  exhausted  by  older 
executions.    The  plaintiff  thereupon  offered  to  show,  on  cross- 
examination  of  the  defendant's  witnesses,  that  there  was  real 
estate  out  of  which  the^,  fa.  might  have  been  collected.     This 
evidence  was  objected  to  on  the  ground  that  the  fact  was  not 
averred  in  the  declaration ;  but  the  circuit  judge  overruled  the 
objection.     The  fact  which  the  plaintiff  proposed  to  prove  was 
then  fully  established,  and  it  was  also  shown  that  the  defendant 
had  collected  the  moneys  due  upon  the  Ji,  fa.  out  of  such  real 
estate.    The  jury  foimd  a  verdict  in  favor  of  the  plaintiff  for 
the  amount  of  his  judgment,  together  with  interest,  and  the  de- 
fendant now  moved  for  a  new  trial  on  a  case. 
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Af.  T.  Reynolds^  for  the  defendant 
B.  Z>.  Noxon^  for  the  plaintiff. 

By  the  Courts  Nelson,  Ch.  J.  An  action  on  the  case  against 
the  sheriff  for  not  having  the  money  at  the  return  day  oi^Jifa. 
according  to  the  exigency  of  the  writ,  does  not  lie  at  common 
law,  {Morelandv.  Leigh,  1  Stark.  iZep.  388,  ajid  note,Waison 
on  Sheriffs,  203,  The  Commonwealth  v.  McCoy,  8  WattSf 
153,)  which  is  the  reason  that  no  precedents  can  be  found  in 
the  books  of  a  declaration  against  him  for  neglect  of  dutf  in 
this  respect.  The  practice  was  to  compel  a  return,  and  seek  a 
remedy  upon  that  if  untrue. 

The  rule  of  the  common  law,  however,  has  nothing  to  do 
with  the  case  before  us  ;  as  the  revised  statutes  have  given  to 
the  paWy  a  remedy  by  action.  They  provide  as  follows: 
"  Every  sheriff  or  other  officer,  to  whom  any  process  shall  be 
delivered,  shall  execute  the  same  according  to  the  command 
thereof,  and  shall  make  due  return  of  his  proceedings  thereon, 
&c.  For  any  violation  of  this  provision,  such  sheriff  or  other 
officer  shall  be  liable  to  an  action  at  the  suit  of  any  party  aggriev- 
ed, for  the  damages  sustained  by  him,  in  addition  to  any  other 
fine,  pimishment  or  proceeding,  which  may  be  authorized  by 
law."    (2  R.  S.  358,  §  80,  2d  ed,) 

The  gist  of  the  action  is  the  neglect  of  duty  in  not  making 
the  return.  This  is  the  foundation  upon  which  the  claim  for 
damages  rests ;  and  of  course,  proof  of  the  judgment,  the  execu- 
tion, and  the  omission  to  return  'according  to  the  command  of 
the  writ,  makes  out  a  perfect  cause  of  action  against  the  officer. 
It  is  true,  the  damages  that  follow  may  be  more  or  less,  depend- 
ing upon  the  circumstances  of  each  particular  case.  But  the 
neglect  of  duty  being  established,  the  statute  gives  all  the  dam- 
ages which  the  party  has  sustained. 

In  this  case  it  is  clear  that  the  plaintiff  has  sustained  damages 
to  the  whole  amount  of  the  judgment ;  the  debtors  having  had 
abundant  means  to  satisfy  the  writ,  as  subsequently  shown  b; 
the  enforcement  of  it    He  has,  therefore,  been  kept  oul^  of  th# 
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whole  of  his  money  by  the  wrongful  act  of  the  officer  in  not 
executing  and  returning  the  process  according  to  its  command. 
Under  such  circumstances,  the  debt  as  proved  by  the  judgment 
constitutes  the  true  measure  of  damages.  (Patterson  v.  Wes- 
tervelt,  17  Wend,  543,  and  the  cases  there  dted ;  Bank  of 
Rome  V.  Curtiss,  1  Hill,  275.)  The  very  point  decided  in  the 
last  cqae  was,  that  the  sheriff"  was  prima  facie  liable  for  the 
whole  amount  due,  and  that  it  was  no  answer  to  say  that  the 
defendants  in  the  Ji.  fa.  were  still  able  to  pay.  This  seems  to 
be  admitted  by  the  counsel  for  the  defendant,  provided  it  had 
been  competent  for  the  plaintiff'  to  give  in  evidence  the  fact  that 
the  debtor  had  property  out  of  which  the  money  might  have 
been  levied :  and  he  supposes  this  proof  inadmissible,  as  no  such 
averment  is  contained  in  the  declaration. 

The  short  answer  is,  that  the  gist  of  the  action  is  the  neglect 
to  return  the  writ.  This  being  averred  with  due  formality  and 
proved  on  the  trial,  the  cause  of  action  is  established,  leaving 
open  only  the  question  as  to  the  extent  of  the  sheriff*'s  liability ; 
and;  according  to  the  principle  of  the  cases  above  referred  to, 
the  debt  is  prima  facie  the  true  measure  of  damages,  the  sheriff" 
being  at  liberty  to  mitigate  the  amount  by  showing  affir- 
matively that  the  whole  sum  could  not  have  been  collected 
if  due  diligence  had  been  exercised  in  executing  the  process. 
I  agree  with  Parker,  J.,  in  Weld  v.  Bartlet,  (10  Mass.  R.  474,) 
that  when  an  officer  is  guilty  of  a  false  return,  or  "when  he  has 
neglected  to  do  his  duty,  so  that  the  effect  of  a  judgment  ap- 
pears to  be  lost,  the  judgment  in  the  suit  so  rendered  ineffectual 
is  prima  fade  evidence  of  the  measure  of  injury  which  the 
plaintiff  has  sustained :  but  it  may  be  met  by  evidence  of  the 
total  inability  of  the.  debtor  to  pay."  If  the  defendant  in  the 
execution  has  no  property,  either  real  or  personal,  out  of  which 
the  money  can  be  collected,  it  is  a  very  easy  matter  for  the  offi- 
cer to  return  accordingly,  or,  in  case  of  neglect,  to  give  some 
evidence  of  the  fact  on  the  trial ;  as  it  is  his  special  duty  to 
make  himself  acquainted  with  the  pecuniary  condition  of  the 
debtor.  If  he  makes  the  return,  it  is  evidence  in  his  own  Avor, 
and  throws  the  burden  upon  the  party  calling  in  question  its 
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truth.  If  he  does  not,  it  is  right  that  he  should  be  required  V^ 
show  why  he  has  not  collected  the  debt  according  to  the  com- 
mand of  the  execution.  The  dilemma,  if  one.  exists,  is  of  Ws 
own  choosing,  a3  the  whol^  dif^culty  grows  out  of  his  own 
neglect  of  duty. 

I  think  the  ruLing  at  the  circuit  was  right,  and  that  a  new 
trial  should  be  depied. 

New  trial  denied. 


Ce^aphan,  adm'r  of  Nathan  Lester,  vs.  Denison  Fish. 

An  averment  that  a  court  of  another  state  bad  power  to  reroke  letters  of  adminii- 

tration  granted  in  this,  and  did  so  reyoke  them,  is  one  which  the  law  proDooDces 

false. 
A  foreign  administrator  cannot  sue  in  the  courts  of  this  state ;  nor  can  he  interliBn 

with  a  suit  commenced  here  by  a  domestic  administrator. 
Simple  contract  debts  are  bona  notabilia  in  the  state  where  the  debtor  resides,  uid 

an  administrator  appointed  in  another  state  cannot  release  or  control  them. 

Assumpsit,  to  recover  the  amount  of  a  promissory  note  of 
which  the  following  is  a  copy :  "  For  value  received  I  promise 
to  pay  Nathan  Lester  or  bearer,  six  months  from  date,  the  sum 
of  four  hundred  and  sixty -two  dollars,  with  lawful  interest 
Albany,  Sept.  1st,  1836.  (Signed.)  Denison  Pish."  The 
declaration  made  profert  of  letters  of  administration  to  the  plain- 
tiff, granted  by  the  surrogate  of  the  county  of  Albany  on  the 
7th  of  November,  1842.  This  suit  was  commenced  shortly 
after  the  letters  were  granted.  After  issue  joined,  the  defendant 
pleaded  puis  darrein  continuance,  at  the  circuit  on  the  27th  of 
June,  1843,  that  the  plaintiff  ought  not  further  to  haVe  or  main- 
tain the  action,  because  he  says,  that  at  the  April  term  of  the 
orphans'  court  of  probate  of  Lowndes  coimty,  state  of  Missis- 
sippi, held  in  1843,  the  said  court,  having  jurisdiction  &c.,  re- 
voked the  letters  of  administration  issued  to  the  plaintiff,  and 
granted  administration  of  the  goods,  chattels  and  credits  of 
the  intestate  to  E.  M.  Fish ;  that  the  note  in  question  was 
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inventoried  by  E.  M.  Fish,  and  the  inventory  filed  in  the  said 
otphans*  court  of  Lowndes  county,  as  part  of  the  assets  of  the 
intestate;  and  that  on  the  27th  of  June,  1843,  the  said  E.  M. 
Fish,  by  a  writing  under  his  hand  and  seal,  for  the  considera- 
tion of  one  dollar,  discontinued  this  suit,  and  released  the  de- 
fendant from  all  liability  to  the  estate  or  the  representatives  of 
the  estate  of  the  intestate  on  the  note  &c.    Demurrer  and  joinder. 

M.  T.  Reynolds^  for  the  plaintiff. 

N,  HUl  Jun^  for  the  defendant. 

By  the  Courts  Bronson,  J.  The  orphans'  court  of  the  state 
of  Mississippi  had  no  power  to  revoke  the  letters  of  administra- 
tion which  had  been  granted  to  the  plaintiff  in  this  state,  and 
the  averment  in  the  plea  that  the  foreign  court  had  jurisdiction 
to  do  such  an  act  must  go  for  nothing.  It  is  an  averment  which 
the  law  pronounces  false.  And  although  administration  may 
have  been  duly  granted  to  E.  M.  Fish  in  Mississippi,  he  could 
not  sue  in  the  courts  of  this  state ;  nor  could  he  discontinue,  or 
in  any  way  control  the  suit  which  had  been  commenced  by  the 
plaintiff. 

The  only  remaining  question  is  on  the  release  of  the  cause 
of  action  by  the  foreign  administrator.  The  note  purports  to 
have  been  made  in  this  state,  and  here  the  defendant  was  sued 
upon  it  several  months  before  administration  was  granted  in 
Mississippi.  We  must  presume,  imtil  the  contrary  appears,  that 
the  defendant  resides  in  this  state,  and  that  the  note  came  duly 
to  the  plaintiff's  hands  as  administrator.  It  does  not  appear 
where  the  intestate  died ;  but  though  it  may  have  been  in  Mis- 
sissippi, Ihis  simple  contract  debt  would  be  bona  notabilia  in 
this  state,  where  the  debtor  lives ;  and  the  release  by  the  foreign 
administrator  cannot  affect  the  plaintiff's  right  to  recover  the 
money.  ( Thompson  v.  WUson^  2  N.  Hamp,  R.  291  ;  Vaughn 
V.  Barret,  3  YerfA:.  R.  3»;  G(^m  ^  HUPs  Notes  id  Phili. 
Ev.  87&— 6.)    The  fact  that  the  foreign  administrator  made  an 
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ikiyentory  of  the  note  in  Mississippi  is  of  no  importance  until  it 
appears  that  the  debt  was  bona  notabilia  in  that  state,  and  there 
is  no  averment  to  that  effect  in  the  plea. 


Judgment  for  plaintiff. 


Carpenter  &  Gilbert  vs,  Creal  and  others. 

In  an  action  to  charge  A.,  B.  and  C,  as  partnen,  for  goods  sold  to  A.  alone,  it  appear- 
ed that  A.  and  B.  had  assigned  their  property,  in  trust  to  pay  the  debts  due  firao 
them  "jointly  and  severally,  or  where  either  was  endorser  or  surety  ibr  the  otb. 
er  ;'*  that  the  assignees  had  debts  against  the  assignors  jointly  and  severally;  and 
that  the  assigned  property  was  insufficient  to  pay  the  debts  chaiged  on  the  fond. 
Held,  that  the  assignees  were  not  competent  witnesses  for  the  plaintiff  to^prove  ths 
alleged  partnership. 

Motion  to  set  aside  the  report  of  a  referee.  The  aotion  was 
for  goods  sold  to  Cyrus  Creal,  and  the  plaintiff  sought  to  cha^ 
the  defendants  John  and  John  W.  Creal,  as  partners  with  Cy- 
rus. John  W.  and  Cyrus  Creal  had  assigned  certain  property 
to  Charles  Carpenter  and  Winsor  Brown,  in  trust  to  pay  the 
debts  due  from  the  assignors  "jointly  and  severally,  or  where 
either  is  indorser  or  surety  for  the  other,  rateably  in  proportion 
to  the  amount  of  the  debts."  The  assignees  had  debts  against 
both  of  the  assignors  jointly,  and  also  against  each  of  them  sep* 
arately.  They  had  taken  possession  of  the  assigned  property, 
which  was  not  sufficient  to  pay  the  debts  charged  on  the  fund 
The  referee  admitted  both  of  the  assignees  as  witnesses  for  the 
plaintiff  to  make  out  a  partnership  against  the  three  defendants, 
although  John  and  John  W.  Creal  objected  that  the  witnesses 
were  incompetent.  A  report  having  been  made  for  the  plain- 
tifis,  the  defendants  John  and  John  W.  Creal  now  moved  to  set 
the  same  aside. 

/.  EUswarth  ^  D.  Wright,  for  the  defendants. 

E.  Pearsarij  for  the  plaintifBsi. 
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By  ike  Court,  Bronson,  J.  The  parties  are  agreed  that  ike 
property  was  assigned  to  pay,  so  far  as  it  would  go,  the  debts 
which  the  assignors  owed  either  jointly  or  severally ;  and  such  I 
think  is  the  true  construction  of  the  assignment.  If  the  alleged 
partnership  is  not  established,  the  debt  due  the  plaintiff  is  clear- 
ly a  charge  on  the  trust  fund ;  for  the  goods  were  sold  to  Cyrus 
Creal,  one  of  the  assignors,  and  his  liability  is  not  questioned. 
But  if  the  partnership  Can  be  established,  this  will  then  be  the 
debt  of  the  three  defendants ;  and  I  think  the  assignors  did  not 
contemplate  the  payment  of  a  debt  which  they  owed  jointly 
with  a  third  person.  If  this  be  so,  and  the  plaintifis  recover, 
their  debt  will  no  longer  be  a  charge  upon  the  trust  fund ;  and 
the  two  assignees,  as  creditors  of  the  assignors,  had  a  direct  in- 
terest in  making  out  the  partnership.  The  effect  will  be  to  re- 
lieve the  fund  from  the  burden  of  the  plaintifiis'  debt,  and  so 
increase  the  dividend  which  the  witnesses  would  otherwise  re- 
ceive froVn  the  assigned  property. 

If  a  debt  against  the  three  defendants  would  be  a  charge 
upon  the  trust  fund,  I  still  think  the  two  assignees  were  inter- 
ested witnesses.  They  were  sworn  to  make  out  a  partnership 
against  all  the  defendants ;  and  if  the  debt  of  Cyrus  can  thus 
be  collected  from  John  and  John  W.,  or  either  of  them,  the 
trust  fund  will  of  course  be  relieved  from  this  burden,  and  the 
two  witnesses  will  receive  an  increased  dividend  on  their  debts 
from  the  avails  of  the  assigned  property.  And  so  in  any  view 
of  the  case,  the  two  witnesses  were  incompetent,  and  should 
have  been  rejected. 

Motion  granted. 
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BuRKLE  Sc  Gebhard,  executoFs,  &c.  vs.  Luce. 

dn  the  death  of  a  plaintiff  in  replevin,  the  suit  abates,  and  cannot  be  revived  \rf 

teire  facias.    Per  Bronbon,  J. 
The  defendant  has  no  remedy  in  such  case  upon  the  replevin  bond    Fer  Bbor- 

flON,  J. 

Goods  belonging  to  A.,  having  been  levied  on  by  virtue  of  a  jl,  fa.  against  him, 
were  afterwards  taken  from  the  sheriff  under  a  writ  of  replevin  in  favor  of  R,  to 
whom  they  were  ddivered,  and  who  died  pending  the  suit;  hereupon  the  sheriff 
re-took  the  goods  from  the  possession  of  B.'s  executant  claiming  to  bold  them  \ij 
virtue  of  the  original  levy,  and  they  brought  replevin  against  him.  Hdi,  that 
the  replevin  by  B.  gave  him  only  a  temporary  right  of  possession,  which  expired 
when  the  suit  abated ;  and  that  the  re-taking  by  the  sheriff  was  lawful. 

But  as  to  a  third  person  who  has  acquired  rights  under  the  plaintiff  in  replevin  doriog 
the  pendency  of  the  action,  the  lien  of  tin  execution  is  gone,  and  the  sheriff  eii^ 
not  re-take  the  goods.    Semble. 

The  cases  of  Bradyll  v.  BaU,  (1  Bro.  Ch.  Rep,  427,)  Woglam  v.  CowperihwaiU, 
(2  Dall.  68,)  Frey  v.  Leeper,  (2  id.  131,)  and  Acker  v.  Wkite,{i^  Wend.  614,) 
commented  on  and  explained. 

Replevin,  tried  before  Giiii>LEY,  C.  Judge,  in  June,  1843, 
at  the  Oswego  circuit.  Upon  the  facts  proved  and  oflfered 
to  be  proved,  the  case  was  this :  The  defendant  was  a  dep- 
uty of  the  sheriff  of  Oswego  county,  and  on  the  8th  of 
January,  1840,  a  fieri  facicts,  retiu-nable  that  month,  was  de- 
livered to  him  on  a  judgment  in  this  court  in  favor  of  Philan- 
der Sathbun  against  Christian  I.  Burkle,  for  $632,85.  On  the 
same  day  the  defendant  levied  upon  certain  property  owned 
and  possessed  by  Burkle.  Charlotte  Seitz  thereupon  brought 
replevin  against  the  defendant,  and  the  goods  were  delivered  to 
her  by  virtue  of  the  writ.  That  action  was  tried  and  a  ver- 
dict was  found  for  the  defendant,  which  was  set  aside,  and 
a  new  trial  ordered.  Afterwards,  on  the  11th  of  February, 
1842,  Mrs.  Seitz,  the  plaintiff  in  that  action,  died,  having  first 
made  her  will  and  appointed  the  plaintif[s  executors,  who 
proved  the  will.  In  July  or\  August  following,  the  defendant 
repossessed  himself  of  the  goods  upon  which  he  had  previously 
levied,  and  which  had  been  taken  firom  him  by  the  first  writ  of 
replevin,  and  claimed  to  hold  &em  by  virtue  of  that  levy.   The 
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plaintifiB  thereupon  brought  this  seccmd  action  of  replevin,  and 
retook  the  same  goods.  On  the  trial,  the  judge  rejected  the  evi- 
dence which  the  defendant  offered  to  make  out  the  above  facts, 
and  decided  that  the  plaintijfe  were  entitled  to  recover.  Verdict 
accordingly.  The  defendant  now  moved  for  a  new  trial  on  a 
bill  of  exceptions* 

JC  A.  Spencer,  for  the  defendant 

Wl  Duer,  fer  the  plaintiff. 

By  the  Courts  Bkonson,  J.  The  action  brought  by  Mrs. 
Seitz  abated  by  her  death  in  February,  1842,  and  could  not  be 
revived  by  scire  facias.  ( Webber  v.  Underhill,  19  Wend, 
447.)  The  plaintife  then  say,  that  the  delivery  of  the  goods  by 
vu'tue  of  her  writ  of  replevin  had  put  an  end  to  the  lien  of  the 
execution,  and  consequently  that  the  defendant  had  no  right  to 
retake  the  property.  Several  cases  are  cited  in  support  of  that 
position ;  but  they  do  not  go  the  whole  length  of  deciding  the 
point  In  Bradyll  v.  Ball,  (1  Bro,  Ch,  Rep.  427,)  the  goods 
of  a  tenant  were  distrained  for  rent  He  brought  replevin  ;  and 
pending  the  suit  he  became  a  bankrupt,  and  the  goods  passed 
into  the  hands  of  his  assignees.  Afterwards,  the  landlord  ob- 
tained judgment  in  his  favor  in  the  replevin  suit,  and  sued  out 
a  writ  de  retorno  habendo.  On  a  bill  in  equity,  and  also  in  an 
action  for  money  had  and  received  to  his  use,  brought  by  the 
landlord  against  the  assignees,  it  was  held  that  the  lien  of  the 
distress  was  gone,  and  that  the  landlord  was  left  to  his  remedy 
on  the  replevin  bond.  It  will  be  observed  that  the  landlord  had 
such  a  remedy  in  that  case ;  and  also  that  third  persons — the 
assignees  in  bankruptcy — had  acquired  rights  under  the  plain- 
tiff* in  replevin  while  the  action  was  pending.  The  same  is 
true  of  Woglam  v.  Cowperthwaite,  (2  DcdL  68,)  which  in  sev« 
eral  of  its  features  is  much  like  the  case  in  Broum.  The  land- 
lord distrained  for  rent,  and  the  tenant  brought  replevin.  Pend- 
ing the  action  a  second  landlord  distrained  the  same  goods  for 
rent  due  from  the  tenant;  and  afterwards  the  first  landlord  obr 
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tained  judgment,  and  issued  a  retorno  habendo.  It  was  held 
that  the  lien  of  the  first  distrainor  was  gone,  and  that  he  who 
made  the  second  distress  had  the  better  right  to  the  goods.  The 
same  principle  was  laid  down  in  Frey  v.  Leeper,  (2  DalL  131,) 
where  the  court  said,  that  the  lien  on  the  goods  by  the  distress 
was  discharged  by  the  security  given  to  the  sheriff;  and  as 
soon  as  the  goods  are  delivered  back  to  the  plaintiff  in  replevin, 
they  are  open  to  execution,  or  a  new  distress.  It  was  said  also 
in  Acker  v.  Whitej  (25  IVend.  614,)  that  the  bond  given  to  the 
sheriff  is  a  substitute  for  the  goods,  and  that  a  replevin  of  the 
goods  put  an  end  to  the  lien  of  an  execution  which  had  been 
previously  levied.  But  in  that  case  the  replevin  suit  was  still 
pending. 

Now  here,  upon  the  fects  offered  to  be  proved,  the  goods  on 
which  the  levy  was  made  were  the  property  of  Burkle.  The 
creditor,  and  the  defendant  as  his  representative,  had  a  clear 
right  to  the  property  for  the  satisfaction  of  the  judgment,  Mrs. 
Seitz,  without  any  right  to  the  property — ^for  so  we  must  take 
the  fact  to  be — obtained  the  possession  by  virtue  of  her  writ  of 
replevin.  The  suit  then  abated  by  her  death.  She  only  ac- 
quired a  temporary  right  to  the  possession  by  the  replevin ;  for 
on  a  judgment  for  the  defendant,  to  which  he  Avas  clearly  enti- 
tled, he  might  have  a  return  of  the  goods.  When  the  writ 
abated,  1  do  not  see  why  the  temporary  right  of  possession  which 
she  acquired  by  it  did  not  fall  with  it.  I  admit  that  third  per- 
sons who  might  in  the  meantime  have  acquired  rights  under 
her  could  not  be  disturbed.  But  the  right  of  no  third  person 
had  intervened.  The  plaintiffs^  as  executors,  have  taken  her 
place.  They  have  succeeded  to  her  rights,  and  nothing  more. 
I  think  the  lien  of  the  execution  was  only  suspended  by  the 
replevin,  and  that  it  revived  when  the  suit  abated.  Suppose 
there  had  been  a  trial  and  judgment  for  the  defendant  for  a  re- 
turn, and  the  goods  had  actually  been  re-delivered  to  him :  there 
can  be  no  doubt  but  that  the  lien  of  the  execution  would  have 
revived,  and  that  the  defendant  could  sell  by  virtue  of  the 
original  levy.  And  why  should  not  the  lien  revive  in  the  event 
which  has  happened  ?    I  see  no  good  answer  to  the  question. 
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No  one  can  be  injured  by  it;  but  a  different  doctrine  will 
work  a  wrong.  The  creditor  is  justly  entitled  to  the  goods, 
and  he  has  no  remedy  upon  the  replevin  bond,  (2  R.  S.  523, 
§  7.)  The  condition  of  the  bond  does  not  cover  the  case.  The 
suit  has  ended  without  the  plaintiff's  fault  {Ormond  v.  Bier- 
ly,  Carth.  519 ;  Badlam  v.  TwcAr^r,  1  Pick,  284.)  I  think  the 
defendant  was  at  liberty  to  retake  the  goods ;  or  if  he  could  not 
regain  the  possession  peaceably,  he  might,  after  a  demand, 
bring  trover  or  replevin  against  the  executors ;  or  against  any 
one  else  who  had  acquired  no  rights  under  Mrs.  Seitz  while  the 
action  was  pending,  or  under  her  representatives  afterwards. 
{Merritt  y.^Lambert,  8  Greenl.  128.) 

The  defendant  did  retake  the  goods ;  and  then  the  execu- 
tors brought  this  action  of  replevin.  That  is  all  well  enough. 
But  the  defendant  should  have  been  permitted  to  prove  that 
Burkle,  against  whom  the  execution  issued,  owned  the  goods. 
If  such  be  the  fact,  it  is  entirely  clear  that  the  defendant  ought 
to  have  the  goods  for  the  benefit  of  the  creditor ;  and  it  is 
equally  clear  that  the  plaintiff  have  no  just  groimd  for  with- 
holding the  property.  If  the  plaintiff  mean  to  insist  that  their 
testatrix  owned  the  goods  at  the  time  of  the  levy,  there  is  no 
difficulty  in  the  way  of  their  trying  that  question  in  this  action. 
But  they  declined  trying  the  title.  The  objection  which  pre- 
vailed at  the  circuit  proceeds  upon  the  ground,  that  although 
the  plaintiffs  have  no  right  to  the  property,  and  the  defendant 
has,  still  the  deatfi  of  Mrs.  Seitz  has  created  a  difficulty  which 
cannot  be  surmounted.  There  can  be  no  remedy  on  the  bond, 
and  yet  the  plaintiffs  insist  that  the  defendant  could  neither  re- 
take, nor  sue  for  the  goods.  We  think  otherwise.  He  might 
do  either;  and  if  the  defendant  can  show  that  Burkle  owned 
the  property  at  the  time  of  the  levy,  he  will  be  entitled  to  a  ver- 
dict in  his  favor. 

New  trial  granted. 
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The  Albany  Exchange  Bank  vs.  Sage. 

Tha  defendant,  in  behalf  of  V.,  sabecribed  for  iSTe  ahans  of  bank  stock  in  V.*f  name) 
and  [Mdd  twenty-five  dollan  on  the  shares,  having  receiyed  from  V.,  however, 
one  hundred  doUare  more  for  that  purpose.  Through  the  mistake  of  those  wfaD 
aeted  in  behalf  of  the  bank,  a  receipt  was  given  stating  that  one  handled  and 
twenty-five  d(Jlars  had  been  paid  on  the  shares,  which  receipt  the  defendant 
transmitted  to  V.,  but  retained  and  converted  the  one  hundred  dollars.  After- 
wards, on  a  settlement  between  the  bank  and  V.  for  the  balance  due  upon  his 
subscription,  he  claimed  a  credit  for  the  entire  amount  mentioned  in  the  receipt, 
vHiich  the  bank  finaDy  allowed,  and  then  brought  an  action  against  the  defea- 
da][it  for  the  one  hundred  dollars.  Held,  that  the  action  could  not  be  maintainwi 
in  the  name  of  the  bank,  but  only  in  the  name  of  V. 

Assumpsit,  tried  before  Cushman,  C.  Judge,  at  the  Albany 
circuit,  in  April,  1843.  The  declaration  contained  the  money 
counts,  and  the  case  proved  was  as  follows :  In  March,  1839, 
the  plaintiffs,  by  a  committee  of  three  individuals,  received  sub- 
scriptions to  the  capital  stock  of  their  bank.  The  shares  were 
^100  each,  of  which  five  per  cent,  was  required  to  be  paid  upon 
subscribing.  The  defendant  received  from  John  L.  Voorhees 
$126,  for  the  purpose  of  subscribing  for  stock  for  Voorhees. 
The  defendant  attended  the  committee,  and  subscribed  for 
twenty  shares  ($2000)  in  the  name  of  Peter  Binders,  and  paid 
the  five  per  cent.,  amounting  to  $100.  He  also  subscribed  for 
five  shares  ($500)  in  the  name  of  Toorhees,  and  paid  the  5  per 
cent,  amoimting  to  $25.  After  entering  the  subscriptions  in  a 
book,  one  of  the  committee  gave  the  defendant  a  receipt  for  the 
aggregate  of  the  sums  which  he  had  paid.  The  defendant 
said,  as  he  had  to  account  to  two  persons,  he  wanted  separate 
receipts  for  each ;  and  thereupon  one  of  the  conmiittee  gave  the 
defendant  two  receipts — one  for  the  $100  paid  on  the  subscrip- 
tion for  Enders;  and  another  for  the  $25,  (as  the  committee 
then  supposed,)  on  the  subscription  for  Voorhees.  But  it  after- 
wards turned  out  that  the  last  receipt  was  by  mistake  written 
for  the  sum  of  $125.  This  receipt,  which  stated  that  $25  per 
share  had  been  paid  on  Voorhees'  stock,  was  soon  afterwards 
handed  to  him  by  a  third  person.    On  the  20th  of  August,  1839, 
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Yoorhees  preaented  the  receipt  to  the  cashier  of  the  hank, 
claiming  to  have  the  amount  of  it  allowed  towards  his  subscrip- 
tion, and  then  paid  the  balance  of  $376.  The  plaintiffs  did  not 
then  consent  to  allow  the  whole  amoimt  of  the  receipt,  but  they 
told  Yoorhees  of  the  mistake,  and  requested  him  to  see  the  de* 
fendant  and  have  it  corrected.  In  September  following,  Yoor- 
hees called  on  the  defendant  and  informed  him  of  the  mistake ; 
but  the  defendant  said  he  had  paid  the  whole  amount  mention- 
ed in  the  receipt.  Yoorhees  then  insisted  that  the  plaintiff 
should  allow  him  the  full  amount  of  the  receipt,  and  threatened 
to  sue  them  if  they  did  not.  He  said  he  would  not  look  to  the 
defendant  On  the  11th  of  February,  1842,  the  plaintiff  gave 
Yoorhees  the  scrip  for  the  five  shares,  allowing  him  the  whole 
sum  mentioned  in  the  receipt  The  plaintifis  thereupon  brought 
this  action  to  recover  the  sum  of  $100,  which  was  erroneously 
included  in  the  receipt,  as  so  much  money  had  and  received  by 
the  defendant  to  their  use.  The  judge  held  that  the  plaintiff 
could  not  maintain  the  action,  and  ordered  a  nonsuit  The 
plaintifEs  now  move  for  a  new  trial  on  a  bill  of  exceptions. 

S.  SHevcTtSy  for  the  plaintiffs,  cited  24  Wend.  72 ;  Ctnop.  199, 
795;  6  Wend.  290;  2  Burr.  lOOa 

/.  McKown,  for  the  defendant,  cited  1  Chit.  PI.  362;  16 
East,  ZTA]  3  Bos.  ^  PuU.  466. 

By  the  Court,  Bronson,  J.  A  wrong  has  been  done  by  the 
defendant,  but  I  have  been  imable  to  discover  any  principle  on 
which  the  plaintiffi  can  maintain  the  action.  The  injury  was 
done  to  Yoorhees,  and  the  right  of  action  is  in  him.  It  may  be 
inferred  from  the  evidence  that  the  defendant  took  one  hundred 
dollars  of  the  money  of  Yoorhees,  and  used  it  for  the  subscript 
tion  whkh  he  made  in^the  name  of  Enders;  If  that  be  so,  a 
wrong  was  done  to  Yoorhees,  and  a  right  of  action  accrued  to 
hki  the  OMmentllie  money  was  misapplied.  But  if  the  defendant 
did  not  use  the  money  of  hsi  principal  at  the  time  he  subscribed 
in  the  name  of  Enders,  still  when  he  sent  the  erroneous  receipt 
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to  his  principal  as  the  evidence  of  having  paid  the  whole  one 
hundred  and  twenty-five  dollars  on  his  account,  he  did  a  wrong 
for  which  an  action  might  have  been  immediately  brought  He 
had  then,  if  not  before,  converted  the  money  of  his  principal  to 
his  own  use.  In  either  view  of  the  case  there  was  a  complete 
right  of  action  m  Voorhees  within  a  few  days  after  the  subscrip- 
tion was  made  in  March,  1839.  The  plaintiffi  did  not  allow 
the  one  hundred  dollars  in  dispute  to  Yoorhees  until  they  gave 
him  a  certificate  for  the  stock  in  February,  1842,  nearly  three 
years  after  his  right  of  action  against  the  defendant  had  accrued. 
But  had  the  allowance  been  made  at  an  earlier  day,  I  am  una- 
ble to  see  how  any  transactions  between  Yoorhees  and  the  plain- 
tiflSs  could  transfer  this  chose  in  action  so  as  to  enable  the  plain- 
tiff to  sue  in  their  own  names.  What  they  did  may  amount 
to  an  equitable  assignment  of  the  debt ;  but  in  a  court  of  law 
the  plaintiffs  must  sue  in  the  name  of  Voorhees.  If  there  was 
ever  a  right  of  action  in  Voorhees,  that  seems  to  me  to  be  an 
end  of  the  question.  As  the  debt  was  not  negotiable,  the  reme- 
dy at  law  is  in  the  name  of  the  original  creditor. 

How  can  the  plaintiflfe  make  out  any  right  to  the  money,  either 
legal  or  equitable,  before  they  allowed  the  amoimt  to  Voorhees  ? 
At  the  beginning,  the  money  clearly  belonged  to  Voorhees.  He 
entrusted  it  to  his  agent;  not  for  the  purpose  of  having  it  paid 
to  the  plaintifiis  on  accoimt  of  any  debt  or  duty  which  he  owed 
them ;  but  to  be  ilsed  in  the  purchase  of  stock,  if  the  plaintiff 
should  be  willing  to  sell.  It  was  the  same  thing  in  effect  as 
though  the  instructions  to  the  agent  had  been  to  purchase  cattle 
or  horses  with  the  money,  The  agent  only  purchased  to  the 
extent  of  one  fifth  of  the  funds  placed  in  his  hands,  and  con- 
verted the  residue  to  his  own  use.  This  clearly  could  not  give 
the  vendor  any  right  to  the  money  which  the  agent  had  con- 
verted. It  belonged  to  the  principal.  The  case  is  not  changed 
by  the  &ct  that  the  vendor  by  mistake  gave  a  receipt  for  more 
money  than  he  received  It  still  remained  true  that  the  vendor 
had  been  paid  for  all  the  property  which  he  sold ;  and  tfiat  the 
unexpended  balance  belonged  to  the  principal.    This  stale  of 
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tfiings  continiied  down  to  1842;  when  die  plaintiflb  allowed 
Yoorhees  the  whole  amount  mentioned  in  the  receipt 

I^do  not  see  how  Yoorhees  could  have  compelled  the  plain- 
tiffi  to  allow  him  the  hundred  dollars  in  controversy.  But  if 
we  suppose  there  was  such  an  equity  which  might  haye  been 
enforced,  it  still  remains  unquestionable  that  Yoorhees  had  a 
good  cause  of  action  against  the  defendant  for  the  money.  If 
Yoorhees  had  sued,  it  would  haye  been  no  answer  for  the  de- 
feudant  to  say,  '^  Ton  can  redress  the  wrong  which  I  have  done 
in  another  way — ^you  can  compel  the  bank  to  allow  the  money." 
I  cannot  entertam  a  doubt  that  down  to  February,  1842,  there 
was  a  l^al  right  of  action  in  Yoorhees,  and  in  no  one  else ; 
and  although  the  plaintifEs  now  have  an  equitable  title  to  the 
money  which  the  defendant  converted  to  his  own  use  in  1839, 
I  am  unable  to  see  any  principle  on  which  they  can  sue  for  it 
in  their  own  names.    They  must  sue  in  the  name  of  Yoorhees. 

New  trial  denied. 
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The  same  vs.  Tallmadge. 


Where  a  stoekbolder  of  a  bank  tuea  for  a  violation  of  the  1st  section  of  the  statute 
"  to  prevent  the  insolvency  of  moneyed  corporations,"  &c.  (1  R.  S.  589  et  »eq.,) 
he  need  not  join  all  the  directors  who  participated  in  the  act  charged,  but  may 
proceed  against  them  separately. 

In  a  suit  against  one  of  the  directors,  if  the  act  charged  be  such  that  it  could  not 
have  been  done  by  him  alone,  but  only  by  the  board,  the  declaration  must  sliow 
that  they  participated  in  it 

The  statute  incorporating  the  bank  of  which  the  defendant  is  a  director,  though  pri- 
vate, need  not  be  set  out  in  the  declaration. 

If  the  suit  be  by  a  stockholder,  and  the  declaration,  after  ^tting  forth  the  act 
complained  of,  allege  that  by  reuwn  thereof  the  plaintiff  ^9  stock  became  depre- 
mated  in  value,  this  is  a  sufficient  averment  of  loss  to  entitle  the  plauitiff  to  sue, 
.without  otherwise  ezplau^ing  how  the  loss  occurred. 

A  stockholder  may  sue  for  making  a  dividend  out  of  the  capital  Btock»  instead  of 

Efi67] 
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the  soqitiis  profit!,  though  he  hM  reoeiTod  a  diare  of  the  dtridend,  pnfided  1m 

did  80  without  knovdedge  of  the  facts  rendering  it  iflegaL 
A  oonnt  chai]ging  the  making  of  such  dividend  does  not  neoessaxilj  kapott  thst  all 

the  stoekholden,  including  the  plamtiiF,  received  their  shares. 
Hie  act  complmined  of  on  the  part  of  the  directors  should  be  alleged  to  hsTe  ben 

done  by  them  ;  an  allegation  that  thej  cauBed  and  procured  it  to  be  done^  or  that 

they  authorized  and  permitted  the  cashier  to  do  it,  will  not  answer. 
An  allegation  that  the  dixectora  did  the  act  will  be  sustained  by  evidence  that  dMj 

eauaed  arid  procured  it  to  be  done.    Per  Bkonson,  J. 
Hie  declaration  need  not  expressly  show  that  the  direotots  ooDcemed  in  the  sot 

knew  the  facts  rendering  it  illegal. 
The  directors  are  not  liable  for  merely  reeekkng  notes  or  otlier  evidences  of  debt, 

with  the  illegal  intent  mentioned  in  1  JZ.  ^.  589,  §  1,  anbd,  4,  but  ooly  fat  reeeto- 

ing  and  diecounting  them  with  that  intent 
A  count  chaiging  the  illegal  receiving  and  discounting  of  notes  at  vaiians  tisMS 

during  a  specified  period,  contrazy  to  the  4th  subdivisioii  of  the  1st  section,  is  not 

bad  for  duplicity. 
Nor  is  such  count  bad  for  omitting  to  describe  the  several  notes  thus  received  and 

discounted. 
Where  it  is  alleged  that  the  directors  "  did  iKotde,  wUhdraw  and  pay  to  the  slock- 

holders  a  portion  of  the  capital  stock,*'  the  count  is  not  bad  for  duplicity  tfaoogh 

it  add  that  thereby  the  capital  atock  woe  reduced  without  the  consent  of  the  leps- 

lature.  ^ 

A  count,  however,  charging  the  directors  with  all  the  acts  prohibited  by  I  Jt.  i9. 

589,  §  1,  is  bad  for  duplicity. 
If  the  charge  be  that  the  directors  received  shares  of  the  capital  stock  of  another 

corporation,  in  exchange  for  the  notes  of  their  own  bank,  the  count  will  be  bad 

unless  it  show  in  addition  that  the  exchange  was  made  on  account  of  the  hank. 

On  demurrer  to  the  declaration  in  each  of  the  above  causes. 
The  declaration  against  ColvUl  contained  eight  counts.  The 
first  cofint  was,  for  that  whereas  the  plaintifl^  at  the  time  &c., 
was  a  stockholder  in  the  Lafayette  Bank  of  the  city  of  New- 
York,  and  was  possessed  of  sundry,  to  wit,  74  shares  of  the  capi- 
tal stock  of  the  bank,  then  and  still  belonging  to  him,  the  said 
shares  being  of  large  value  &c.,  which  said  bank  was,  by  an 
act  of  the  legislature  of  the  state  of  New- York  passed  April 
29th,  1834,  duly  incorporated,  by  the  name  &c.,  and  is  a  mon- 
eyed corporation  and  subject  to  the  provisions  of  Art.  1,  Tit  2, 
Chap.  18,  Part.  1,  of  the  revised  statutes,  entitled,  &c. :  and  the 
plaintiff  avers  that  the  defendant,  at  the  time  of  the  committing 
of  the  grievances  &c.,  was  a  director  of  the  said  bank  &c. :  yeC 
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the  said  defendant,  so  being  a  director  as  aforesaid,  and  not  re* 
garding  the  statute  &c.,  but  wrongfully  and  unjustly  contriving 
and  intending  to  injure  and  defraud  the  plaintiff  in  this  behalf, 
heretofore,  to  wit,  on  the  6th  of  January,  1841,  at  &c.,  in  con- 
nection with  other  directors  of  said  bank,  and  together  with 
the  defendant  forming  a  majority  of  the  directors  thereof,  wrong- 
fully and  unlawfully  caused  a  dividend  of  three  and  a  half  cents 
on  the  dollay  fftr  <^^^fy  ^<^Mar  of  their  capital ^qck  to  be  inade^ 
to  the  stockholders  of  the  bank,  out^f  the  capital  stock  of  the 
bank,  and  not  out^of  the  surplus  profits  thereof^  contrary  to  the 
statute  &c. ;  whereby  the  plaintiflf 's  stock  became  depreciated, 
and  of  less  value  than  it  would  otherwise  have  been,  and  the 
plaintiff  thereby,  and  in  consequence  of  such  violation  of  the 
act,  lost  a  large  sum  of  money,  to  wit,  the  sum  of  fifteen  thou- 
sand dollars,  &c.  The  second  count  was  like  the  first,  except 
the  gravamen,  which  was,  that  the  defendant  and  the  other  di- 
rectors did  wrongfully  and  unlawfully  divide,  withdraw  and 
pay  to  the  stockholders  of  the  bank  a  portion  of  the  capital  stock 
of  the  bank,  and  did  thereby  reduce  the  capital  stock  witliout 
the  consent  of  the  legislature,  contrary  &c.  The  third  count 
all^d,  as  the  gravamen,  that  the  defendant,  on  the  4th  of  Feb- 
ruary, 1839,  and  at  sundry  other  times  between  the  said  day  and 
the  commencement  of  this  suit,  wrongfully  and  unlawfully 
caused  and  procured  divers,  to  wit,  two  hundred  notes  for  the 
payment  of  money,  to  wit,  for  the  payment  in  the  aggregate  of 
two  hundred  thousand  dollars,  to  be  received  and  discounted  by 
the  said  bank  out  of  moneys  belonging  to  the  same,  with  the 
intent  of  enabling  certain  of  the  stockholders  thereof  to  with- 
draw portions  of  the  money  paid  in  by  them  on  their  stock, 
contrary  &c.  The/owr/A  count  alleged  that  on  the  4th  of  Feb- 
ruary, 1839,  and  at  sundry  other  times  between  <fcc.,  the  defen- 
dant, in  connection  with  others,  directors  as  aforesaid,  did 
wrongfully  and  unlawfully  receive  from  certain  other  stock  cor- 
porations, to  wit,  the  Mechanics  Banking  Association,  the  North 
American  Trust  and  Banking  Company,. the  Albany  City  Bank, 
and  other  stock  corporations,  divers  of  the  sliares  of  the  capital 
stock  of  the  said  corporations,  and  divers  notes,  bonds^  and  other 
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evidences  of  debt  issued  by  the  said  several  stock  corporations, 
to  a  large  amount,  to  wit,  to  the  amount  of  $900,000,  in  exchange 
for  the  shares,  notes,  bonds,  and  other  evidences  of  debt  of  the 
said  Lafayette  Bank,  contrary  &c.  The  Jifik  count  alleged  that 
the  defendant,  being  a  director  as  aforesaid  Sec,,  on  the  4th  of 
February,  1839,  and  at  sundry  other  times  between  6cc,,  wrong- 
fully and  unlawfully  loaned  money  and  made  discounts  out  of 
the  corporate  funds  of  the  bank,  to  the  directors  of  the  bank,  or 
on  paper  on  which  they  or  some  of  them  were  responsible,  to 
an  amount  far  exceeding,  to  wit,  by  the  sum  of  $300,000,  the 
one  third  part  of  the  capital  stock  of  the  bank  actually  paid  in 
and  possessed,  contrary  Sec.  The  sixth  count  allied  that  the 
defendant,  being  such  director  as  aforesaid,  heretofore  &c.,  on 
the  7th  of  June,  1889,  and  at  divers  other  times  between  &c^ 
received  and  discounted  divers,  to  wit,  200  notes  for  the  payment 
of  money,  to  wit,  for  the  paiyment  of  the  aggregate  sum  of 
$200,000,  out  of  moneys  belonging  to  the  bank,  for  certain 
stockholders  of  the  bank,  with  the  intent  of  enabling  such  stock- 
holders to  withdraw  part  of  the  money  paid  in  by  them  on  their 
stock,  contrary  &c.  The  seventh  count  alleged  that  the  defen- 
dant, being  such  director  &c.,  heretofore  &c.,  on  the  4th  of  Feb- 
roary,  1839,  and  at  divers  other  times  between  &c.,  while  the  loans 
and  discounts  of  the  bank  to  its  directors  or  on  paper  upon  which 
they  were  responsible  exceeded  one  third  part  of  the  capital 
stock  of  the  bank  actually  paid  in  and  possessed,  wrongfully  ice. 
loaned  to  divers  of  the  directors  of  the  bank  divers  large  sums 
of  money  &c.  out  of  the  corporate  funds  of  the  bank,  whereby 
the  said  loans  and  discounts  were  made  greatly  to  exceed  the 
said  third  part  of  the  capital  stock  of  the  bank,  to  wit  by  the 
sum  of  $200,000,  contrary  &c.  The  eighth  count  contained 
the  substance  of  all  the  others,  with  allegations  of  additional  acts 
of  the  defendant ;  and  charged  that  he  alone  did  the  wrongs 
complained  of. 

The  deoteration  against  Emmet  contained  six  counts,  the 
first,  second,  third,  fourth  9Xi<i  fifth  of  which  were  like  the  fiirt 
five  counts  in  the  declaration  again^  Colvill,  except  as  follows: 
la  ^itefimrih  cmmij  alter  the  allegi^km  HtmJt  the  ^deftndant,  in 
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coonection  with  others,  directors  as  aforesaid,  did  wrongfully 
and  unlawfully  receive,"  it  was  added,  and  did  then  and  there 
authorize  and  permit  the  cashier  of  the  said  bank  to  receive^ 
fiom  &c.  The  fifth  county  instead  of  alleging  that  the  defen- 
dant ^^  loaned  money  and  made  discounts"  &c.,  as  in  theidecla- 
lution  against  Colvill,  charged  that  he  authorized  and  permit- 
ted the  cashier  of  the  said  bank  to  loan  m^ney  and  make  dis- 
counts, &c.  The  sixth  count  was  substantially  like  the  eighth 
in  the  declaration  against  Colvill. 

In  the  suit  against  Tallmadge,  the  declaration  contained 
seven  counts,  the^r^^,  second,  third,  fourth  and  fifth  of  which 
were  like  the  first  five  counts  in  the  declaration  against  Emmet* 
The  sixth  count  charged  that  the  defendant  procured  and  caused 
to  be  loaned  to  him,  so  being  a  director  <fcc.,  by  the  cashier 
of  the  bank,  a  large  sum  of  money  (fcc,  out  of  the  corporate 
fiinds  &c.,  whereby  the  loans  and  discounts  were  made  greatly 
to  exceed  one  third  part  of  the  capital  stock  &c.  The  seventh 
count  was  substantially  like  the  sixth. 

Special  demurrers  were  interposed  in  the  several  suits  to  each 
count  of  the  declarations  respectively,  and  the  plaintiff  joined  in 
demurrer.    The  three  cases  were  argued  at  the  same  time. 

A.  L.  Robinson,  for  the  defendants. 

iS'.  Stevens,  for  the  plaintiff 

By  the  Court,  Bronson,  J.  I  shall  first  consider  the  several 
objections  which  have  been  taken  to  the  declaration  in  the  suit 
against  Colvill,  The  defendant  is  sued  as  a  director  of  the  La- 
fisiyette  Bank,  for  several  alleged  violations  of  the  statute  con- 
taining "  regulations  to  prevent  the  insolvency  of  moneyed  corpo- 
rations, and  to  secure  the  rights  of  their  creditors  and  stock- 
holders." The  first  section  of  the  article  provides,  that  it  shall  not 
be  lawfiil  for  the  directors  of  any  moneyed  corporation  to  make 
dividends,  except  from  the  surplus  profits ;  to  divide  or  reduce 
the  capital  stock  without  the  consent  of  the  legislature;  to  dis- 
count  notes  for  a  particular  purpose ;  to  make  loans  or  discounts 
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to  directors  beyond  a  certain  amount ;  or  to  do  other  specified 
acts  of  the  same  general  nature.  (1  R.  S.  589,  §  !.)(«)  The 
charter  of  the  bank  provides,  that  the  stock,  property  and  con- 
cerns of  the  corporation  shall  be  managed  by  thirteen  directors. 
{Sess.^aws  of  1834,  p,  369,  §  14.)  A  majority  of  the  directors 
may  form  a  board  for  the  transaction  of  business ;  and  a  major- 
ity of  the  board  may  do  corporate  acts.  (1  R.  S.  600,  §  6.)  The 
acts  of  which  the  plaintiff  complains  are  not  such  as  could  be 


(a)  The  1st  and  10th  sections  of  the  statute  are  as  follows : 

*<  §  1.  It  shall  not  be  lawful  for  the  directors  of  any  monied  corporation, 

1.  To  make  dividends,  except  from  the  snrplas  profits,  arising  from  the  I 
of  the  corporation : 

2.  To  divide,  withdraw,  or  in  any  maimer  pay  to  the  stockholders,  or  any  of  them, 
any  part  of  the  capital  stock  of  the  corporation  ;  or  to  red  ace  such  capital  stock, 
without  the  consent  of  the  legislature : 

3.  To  discount  or  receive  any  note  or  other  evidence  of  debt,  in  payment  of  any 
instalment  actually  called  in  and  required  to  be  paid,  or  with  the  intent  of  providinf 
the  means  of  making  such  payment : 

4.  To  receive  or  discount  any  note  or  other  evidence  of  debt,  with  the  intent  of 
enabling  any  stockholder  to  witlidraw  any  part  of  the  money  paid  in  by  him,  on  hit 
stock: 

5.  To  apply  any  of  the  funds  of  their  corporation,  except  surplus  profits,  directly  or 
indirectly,  to  the  purchase  of  shares  of  its  own  stock : 

6.  To  receive  any  such  shares  in  payment  or  satisfaction  of  any  debt  due  to  their 
corporation,  except  as  hereinafter  provided  : 

7.  To  receive  from  any  other  stock  corporation,  in  exchange  for  the  shares,  notes, 
bonds,  or  other  evidences  of  debt  of  their  own  company,  shares  of  the  capital  atock 
of  such  other  corporation,  or  notes,  bonds,  or  other  evidences  of  debt,  issoed  by  soch 
other  corporation 

8.  To  make  any  loans  or  discounts,  if  the  corporation  have  banking  powen,  by 
which  the  whole  amount  of  the  loans  and  discounts  of  the  company  shall  be  made 
to  exceed  three  times  its  capital  stock,  then  paid  in,  and  actually  possessed : 

9.  To  make  any  loans  or  discounts  to  the  directora  of  such  corporation,  or  npoD 
paper  upon  which  such  directore,  or  any  of  them,  shall  be  responsible,  to  an  amoont 
exceeding  in  the  aggregate,  one  third  of  the  capital  stock  of  such  corporation  actu- 
ally paid  in  and  possessed  ;  but  no  securities  taken  for  any  such  loan  or  discount, 
■hall  be  held  invalid."    (I  R,  S.  589.) 

"  §  10.  Every  director  who  shall  violate,  or  be  concerned  in  violating  any  provii- 

Cpn,  in  the  preceding  sections  of  this  article  contained,  shall  be  liable  personally  to 

/jthe  creditora  and  stockholders  respectively,  of  the  corporation  of  which  he  shall  be  a 

yf  director,  to  the  full  extent  of  any  loss  they  may  respectively  sustain  from  such  viola- 

[tion.*    (/d.591.) 
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done  by  a  single  director.  They  could  only  be  done  by  a  board 
of  directors,  which  could  not  be  formed  without  the  presence  of 
seven  directors  at  the  least,  of  whom  four  must  have  concurred 
in  the  order  which  was  made.  I  do  not  see,  therefore,  how  it  is 
possible  to  support  the  counts  which  allege  that  the  defendant 
alone  did  the  wrong.  We  see  from  the  nature  of  the  case  that 
the  thing  was  impossible.  This  objection  applies  to  the  third, 
fifth,  sixth,  seventh  and  eighth  counts. 

There  are  other  counts  which  are  not  subject  to  this  ob- 
jection. But  as  the  acts  complained  of  could  only  be  done  by 
a  board  of  directors,  it  is  insisted  that  the  action  cannot  be 
maintained  against  one  alone — that  all  the  wrongdoers,  or  at 
least  so  many  of  them  as  must  necessarily  have  concurred,  should  • 
have  been  joined.  The  case  has  been  likened  to  the  old  action 
for  a  conspiracy,  where  the  writ  must  be  against  two  persons  at 
the  least ;  and  if  all  but  one  are  acquitted  by  the  jury,  the  plain- 
tiff cannot  have  judgment.  But  the  rule  is  otherwise  in  the 
modem  action  on  the  case  in  the  nature  of  a  conspiracy.  There, 
the  plaintiff  may  have  judgment  against  one,  although  all  the 
others  are  acquitted.  {Jones  v.  Baker,  7  Cowen,  445.)  And  as 
a  general  rule,  when  a  number  of  persons  have  been  engaged  in 
an  illegal  and  tortious  act,  they  may  be  sued  severally  or  jointly 
at  the  election  of  the  injured  party.  It  must  be  admitted,  how- 
ever, that  those  are  cases  where  the  wrong  was  of  such  a  nature 
that  it  might  have  been  done  by  a  single  individual ;  and  I 
should  feel  some  difficulty  in  saying  that  an  action  could  be 
maintained  against  a  single  director,  unless  the  case  has  been 
provided  for  by  the  legislature.  We  think  it  has.  The  statute 
upon  which  the  action  is  founded,  after  declaring  that  it  shall 
not  be  lawful  for  the  directors  to  do  certain  things,  provides  in 
the  10th  section,  that  "  every  director  who  shall  violate,  or  be 
concerned  in  violating  any  provision  in  the  preceding  sections 
of  this  article  contained,  shall  be  liable  personally  to  the  cred- 
itors and  stockholders  respectively  of  the  corporation  of  which 
he  shall  be  a  director,  to  the  full  extent  of  any  loss  they  may 
respectively  have  sustained  from  such  violation."  In  the  pre- 
ceding sections  the  word  "directors,"  in  the  plural,  had  been 
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used ;  and  we  think  the  change  in  the  10th  section  to  the  words 
"  every  director,"  was  marie  for  the  purpose  of  giving  a  several 
action  against  each  of  the  wrongdoers.  The  argument  against 
this  construction  is  based  upon  the  fact  that  the  law  of  1826 
made  the  directors  "jointly  and  severally"  liable ;  {Sess,  Laws 
of  1825,  p,  448,  §  2.)  And  an  alteration  of  the  law  is  inferred 
from  the  change  of  phraseology.  But  we  know  that  one  object 
of  the  late  revision  was  to  amend  the  language  of  the  law  where 
Aere  was  no  intention  to  alter  the  law  itself.  And  besides,  it  is 
settled  as  a  principle,  that  the  mere  change  of  phraseology  in  a 
revision  of  the  statutes  does  not  work  a  change  in  the  law,  un- 
less it  evidently  appears  that  such  was  the  intention  of  the  legis- 
lature. {Matter  of  Brown,  21  Wend.  316.)  No  such  intention 
can  be  inferred  in  this  case.  Indeed,  it  is  difficult  to  suppose 
that  the  words  "  every  director"  were  not  used  for  the  very  pur- 
pose of  giving  a  several  action  against  each  one  of  them.  They 
may  be  sued  separately,  because  the  statute  has  so  provided 
But  in  declaring  against  one  it  must  be  allegjed  that  he  had  the 
concurrence  of  others  in  doing  the  act,  for  the  reason  that  he 
could  not  have  done  it  alone. 

The  next  objection  goes  to  all  the  counts.  It  is,  that  the 
charter  of  the  Lafayette  Bank  is  a  private  act,  which  should 
have  been  set  out  in  pleading.  Although  it  is  a  private  act,  the 
action  is  not  founded  upon  the  charter ;  but  upon  the  general 
statute  relating  to  moneyed  corporations,  which  is  a  public  act,  of 
which  we  must  take  judicial  notice.  The  objection  is  not  well 
founded. 

The  action  is  given  to  creditors  and  stockholders  respectively, 
who  may  recover  to  the  full  extent  of  any  loss  they  may  have 
Sustained.  (§  10.)  The  plaintiff  sues  as  a  stockholder ;  and  in 
the  first  count,  after  stating  the  illegal  act  of  the  directcffs  in 
making  a  dividend  out  of  the  capital  stock,  and  not  out  of  sur- 
plus profits,  it  is  alleged  that  thereby  the  plaintiiTs  stock  be- 
came depreciated  and  of  less  value  than  it  would  otherwise  have 
been ;  and  the  plaintiff  thereby,  and  in  consequaice  of  such  vio- 
lation of  the  act,  lost  a  large  sum  of  money,  to  wit,  the  sum  of 
fifteen  thousand  dollars.    This  shows  with  sufficient  certaiot? 
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tliat  the  plaintiff  has  sustained  a  loss  by  the  wrongful  act  of  the 
defendants,  and  is  entitled  to  some  damages.  It  is  said  that  the 
pleader  i^ould  have  shown  how  or  in  what  manner  the  illegal 
act  complained  of  caused  a  depreciation  in  the  value  of  the  stock. 
But  I  cannot  think  such  a  statement  necessary.  It  is  enough 
that  the  fiw^t  of  depreciation  is  directly  alleged.  How  it  maybe 
proved  is  another  question.  This  answer  goes  to  the  same  ob- 
jection taken  to  each  of  the  other  counts.  They  are  not  defec- 
tive in  the  way  of  showing  loss  and  damage  to  the  plaintiff. 

The  first  count  is  for  making  illegal  dividends  to  the  stock- 
holders. It  is  said  that  the  plaintiff  must  have  received  his 
dividend,  and  therefore  that  he  cannot  sue — ^that  he  is  estopped 
to  complain  of  the  illegal  act  to  which  he  was  a  party.  There 
are*  two  answers,  at  the  least,  to  the  objection.  It  does  not 
clearly  appear  that  the  plaintiff  received  the  dividend.  It  may 
well  be  that  other  stockholders  were  paid,  while  the  plaintiff  re- 
ceived nothing.  At  the  most,  payment  to  the  plaintiff  can  only 
be  made  out  by  argument  and  inference,  and,  in  pleading,  the 
fact  on  which  an  estoppel  depends  must  be  directly  and  ex- 
pressly alleged.  Again :  if  the  plaintiff  received  the  money  he 
would  not  be  concluded  by  that  fact,  unless  he  knew  that  the 
dividend  was  made  from  capital,  and  not  from  surplus  profits. 
When  a  dividend  was  declared  by  the  directors,  the  plaintiff  had 
a  right  to  presume  that  it  was  legally  made.  A  man  cannot  be 
cheated  into  an  admission  which  will  conclude  him  as  an  estop- 
pel in  pais. 

It  is  said  that  the  statute  has  given  an  arbitrary  rule  for  de- 
termining what  are  surplus  profits ;  (§  2,  3 ;)  and  that  the  plain- 
tiff should  have  shown  in  the  first  count  what  he  means  by  sur- 
plus profits.  But  it  is  enough  that  the  law  has  settled  what  are 
the  suiphis  profits,  from  which  alone  a  dividend  can  be  made. 

It  is  alleged  in  the  first  count  that  the  directors  caused  a  div- 
idend to  be  made  to  the  stockhoMers.  It  should  have  been, 
tfiat  the  directors  made  a  dividend,  'nie  defendant  has  de- 
murred specially  for  that  cause,  and  I  think  the  objection  well 
taken.  No  one  can  make  dividends  but  tbe  diveetors.  They^ 
cunot  cause  it  to  be  dime  by  others    After  deekring'  hiw 
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much  shall  be  divided,  they  may  direct  the  cashier  or  any  other 
agent  or  servant  to  pay  the  money.  But  still,  in  judgment  of 
law,  the  payment,  as  well  as  the  order  for  a  division,  is  the  act 
of  the  directors.  Certainty  and  precision  are  required  in  plead- 
ing, and  material  facts  should  be  directly  and  positively  alleged. 
As  matter  of  evidence,  facts  may  be  made  out  by  argument  and 
inference ;  but  in  pleading  they  should  be  plainly  and  expressly 
stated.  A  man  may  be  answerable  for  a  trespass  although  he 
was  not  present  when  the  wrong  was  done.  Another  person 
may  have  acted  in  obedience  to  his  commands.  But  in  plead- 
ing, the  proper  allegation  is,  that  the  defendant  did  the  act  him- 
self—not  that  he  caused  it  be  done. 

The  third  count  is  subject  to  the  same  objection.  The  alle- 
gation is,  that  the  defendant  caused  and  procured  certain  notes 
to  be  discounted  for  an  improper  purpose.  The  averment  should 
have  been  that  the  directors  did  the  act.  That  would  have 
been  supported  by  proof  that  they  "  caused  and  procured"  it  to 
be  done. 

It  is  further  objected  to  the  first  count,  that  it  should  have 
been  alleged  that  the  directors  knmfnngly  made  the  dividend 
from  capital,  and  not  from  surplus  profits.  But  the  statute  says 
nothing  about  a  scienter.  It  declares  that  it  shall  not  be  lawful 
to  make  a  dividend,  except  firom  surplus  profits.  It  was  the  bu- 
siness of  the  defendant  and  the  other  directors  to  inform  them- 
selves on  the  subject  before  they  declared  a  dividend,  and  their 
ignorance  can  be  no  answer  to  the  action.  If  they  made  dili- 
gent examination,  and  were  misled  by  false  entries  in  the  books, 
or  other  erroneous  information  on  which  they  might  fairly  rely, 
that  may,  perhaps,  furnish  an  excuse  for  dividing  capital  in- 
stead of  profits.  But  it  lies  on  them  to  show  the  excuse.  The 
plaintiff  is  not  bound  to  allege  that  they  acted  knowingly,  or  in 
willing  ignorance. 

The  same  objection  in  substance  is  made  to  the  fifth  count, 
and  the  same  answer  may  be  given  to  it.  It  was  the  business 
of  the  directors  to  know  how  much  money  had  been  loaned  on 
paper  upon  which  they  were  themselves  responsible ;  and  if  the 
amount  exceeded  one-third  of  the  capital  stock  of  the  bank^ 
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they  must  answer  to  the  creditors  and*  stockholders  for  the  loss 
which  they  may  haye  sustained  in  conisequence  of  die  wrong. 
If  there  can  be  any  exouse  for  such  an  act^  it  lies  on  the  diiec'^ 
tors  to  show  it. 

Objections  ai^  taken  to  several  of  the  counts  for  duplicity. 
The  second  count  is  said  to  be  double,  because  it  alleges  that 
the  directors  did  divide^  vnthdraw  andpa^  to  the  stockholders 
a  portion  of  the  capital  stock  of  the  bank,  and  did  thereby  re- 
duce the  capital  stock  without  the  consent  of  the  l^slature^ 
The  reducing  of  capital  is  not  set  forth  as  an  additional  or  sub* 
stantive' charge ;  but  as  a  consequence  of  what  had  been  before 
alleged.  The  directors  divided  a  portion  of  the  capital  stock, 
and  did  thereby  reduce  the  capital.  A  pleading  is  not  double 
because  it  states  the  effect  which  was  produced  by  the  act  com- 
plained of;  nor'  for  the  Veason  that  several  words  or  phrases 
are  used  to  express  the  same  thing!  It  is  only  obnoxious  to 
the  charge  of*  duplicity  when  it  sets  up  two  or  more  sufficient 
groimds  of  action,  or  matters  of  defence.  There  is  no  founda^ 
tion  for  the  objection. 

The  third  count  is  said  to  b^  double,  because  it  alleges  that 
the  directors  received  and  discounted  notes  with  the  intent  of 
enabling  certain  stockholders  to  withdraw  portions  of  the  money 
paid  in  by  them  on  their  stock.  The  statute  makes  it  unlaw- 
ful for'tlie  directors  to  "  receivie  or  discount"  notes  with  that  in* 
tent  The  pleader  has  cautiously,  and  I  think  very  properly, 
substituted  and  for  "or,"  and  alleged  that  they  both  received* 
and  discounted  the  notes.  This  was  not  done  for  the  purpose' 
at  showing  two  good  causes  of  action ;  but  only  to  make  out 
one.  Merely  receiving  a  note,  whatever  might  be  the  intent, 
could  work  no  possible  wrong  or  damage  to  creditors  or  stock- 
holders. No  injury  could  arise  until  the  intent  was  carried  into 
execution  by  discounting  the  note,  and  thus  enabling  the  stock- 
holder" to  withdraw  a  part  of  the  money  hie  had  paid  towards* 
the  capital  stock".  THe  count  would  not  have  been  good  if  it* 
had'  stopped  with  alleging  the'  rebeipl  of  the'  uoUis^  abd'  consb^' 
qu^Atly  thefe  lA'rid  Anplicitf. 

Vol.  ti,  73 
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The  defendant  is  sued  for  improper  conduct  as  a  director  in 
managing  the  afiairs  of  the  bank ;  and  in  some  of  the  counts  it 
is  alleged,  that  within  a  certain  period  prior  to  the  commence- 
ment of  the  suit  there  were  a  great  number  of  wrongful  acts  of 
the  same  general  nature.  For  example,  the  third  count  alleges 
that  the  defendant,  within  a  specified  time,  caused  and  procured 
divers,  to  wit,  two  hundred  notes  for  the  payment  of  money,  to 
wit,  for  the  payment  in  the  aggregate  of  $200,000,  to  bo^  re- 
ceived and  discounted  with  the  intent  of  enabling  certain  stock- 
holders to  withdraw  portions  of  the  money  which  had  been 
paid  on  their  stock.  It  is  said  that  because  the  count  includes 
several  distinct  matters,  it  is  bad  for  duplicity ;  and  that  it  is 
also  bad  because  the  several  matters  are  not  particularly  stated 
and  set  forth.  These  objections  proceed  upon  the  ground  that 
each  of  the  two  hundred  notes  must  form  the  subject  of  a  sepa- 
rate count ;  and  that  the  whole  must  be  set  out  with  names, 
dates,  amounts,  times  of  payment  and  of  discounting,  and  the 
names  of  the  stockholders  who  were  thus  enabled  to  withdraw 
portions  of  the  capital  stock.  I  am  of  opinion  that  no  such 
multiplication  of  counts,  or  particularity  of  statement,  was  neces- 
sary. The  plaintiff  is  a  stranger  to  the  transactions  of  which 
he  complains,  and  it  must  be  presumed  that  he  is  not  acquaint- 
ed with  the  minute  circumstances  of  each  particular  case. 
{Patridge  v.  Strange,  Plowd.  85;  The  People  v.  Dunlap, 
13  Johns.  437 ;  Postmaster  General  v.  Cochran,  2  id.  413 ; 
1  Chit.  PI.  269,  ed.  of  1837.)  The  facts  lie  more  properly  in  the 
knowledge  of  the  defendant,  who  must  be  presumed  conusant  of 
the  transactions  to  which  he  was  a  party.  {Bradshav/s  cctse^ 
9  Co.  Rep.  60;  Oale  v.  Reed,  8  East,  80;  Com.  Dig.,  Plead- 
er, (C.  42;)  Steph.  Plead.  372;  1  Chit.  Plead.  269.)  And 
where  a  subject  comprehends  multiplicity  of  matter,  or  a  great 
nimiber  of  &cts,  there,  to  avoid  prolixity,  the  law  allows  gene- 
ral pleading.  {Hughes  v.  Miller,  6  Johns.  168 ;  Post  Master 
General  v.  Cochran,  2  id.  413 ;  Barton  v.  Wehh,  8  T.  R. 
469 ;  Shum  v.  Farringtdn,  1  Bos.  ^  Pull.  640 ;  2  Sound. 
410,  note  4;  Steph.  Plead.  359;  1  ChU.  Plead.  270.)  The 
case  of  Franklin  Ins.  Comp.  v.  Jenkins,  (3  Wend.  130,)  does 
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not  necessarily  conflict  with  the  rule.  I  think  the  third  count 
is  neither  double,  nor  bad  for  the  want  of  sufficient  certainty. 

The  same  objections  have  been  taken,  and  the  same  answer 
is  applicable  to  the  fourth,  fifth,  sixth,  and  seventh  counts. 
They  fall  within  the  principle  which  has  been  mentioned. 

The  eighth  count  charges  the  defendant  with  a  violation  of 
each  and  all  of  the  subdivisions  of  the  first  section  of  the  statute, 
and  is,  I  think,  bad  for  duplicity.  I  see  no  sufficient  objection 
against  stating  in  one  count  that  there  were  a  great  number  of 
violations  of  any  one  subdivision  of  the  section ;  but  it  would 
be  going  too  far  to  allow  the  plaintiff  to  complain  in  the  same 
count  of  several  acts  of  a  different  nature. 

The  fourth  count  complains  that  the  directors  received  firom 
other  stock  corporations  divers  of  the  shares  of  stock  of  such 
corporations,  and  divers  notes,  bonds,  and  other  evidences  of 
debt  issued  by  such  corporations,  in  exchange  for  the  shares, 
notes,  bonds,  and  other  evidences  of  debt  of  the  said  Lafayette 
Bank.  It  is  objected,  and  I  think  the  objection  well  taken,  that 
it  does  not  sufficiently  appear  that  the  exchange  was  made  on 
account  of  the  bank.  The  stock  which  the  directors  gave  in 
exchange  may  have  belonged  to  themselves,  and  not  to  the 
bank.  So  of  the  notes,  bonds,  and  other  evidences  of  debt 
which  had  been  issued  by  the  bank.  Saying  that  they  were 
notes,  bonds,  and  other  evidences  of  debt  of  the  bank,  is  mere 
matter  of  description ;  and  not  an  averment  of  property  in  the 
bank. 

Some  things  remain  to  be  noticed  touching  the  suit  against 
Emmet  The  first  three  counts  are  like  the  first  three  in  the 
suit  against  Colvill ;  and  the  first  and  third  counts  are  bad  for 
the  reasons  already  assigned.  The  fourth  count  charges  that 
the  directors  did  receive,  arid  did  then  and  there  authorize  and 
permit  the  cashier  of  tfte  said  bank  to  receive  &c.  It  is  al- 
leged that  this  makes  the  count  double.  But  the  words  itali- 
cized may  be  rejected  as  surplusaga  The  count  is  bad,  how- 
ever, because  it  is  not  alleged  that  the  exchange  was  made  on 
account  of  the  bank. 

The  fifth  count  only  charges  that  the  defendant  authorized 
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and  penniUed  the  copier  to  make  I09119  and  diacounts  to  ^i- 
rectors  &c.  It  should  have  been  directly  and  po^vely  aU/eged 
that  the  defendant  made  loans  and  discounts.  The  count  is 
also  bad  for  not  avezxing  the  concurrence  of  other  directors. 

The  sixth  count  is  bad  for  the  r&son  last  mentioned;  and 
also  for  duplicity.  It  is  like  the  eighth  count  in  the  suit  against 
ColvUl. 

In  the  suit  against  Tallnuuigey  the  first,  third,  £>urtb  and 
fifth  counts  are  bad  for  the  reasons  already  assigned.  The 
complaint  in  the  sixth  count  is,  thaX  the  defendant  procured  and 
caused  to  be  loaned  to  himself,  so  being  a  director,  by  the  cash- 
ier of  the  bank,  a  large  sum  o£  money  &c.,  whereby  the  loans 
and  discounts  to  directors  were  made  greatly  to  exceed  one 
third  part  of  the  capital  stock  of  the  bank  &c.  So  far  as  re- 
lates to  this  action,  I  do  not  see  that  loans  made  to  the  defen- 
dant differ  from  those  made  to  other  directors.  This  is  a  stat- 
ute action,  which  can  only  be  maintained  for  the  acts  of  the 
directors  as  a  body.  It  should  have  been  alleged  that  the  de- 
fendant had  the  concurrence  of  other  directors:  and  instead  of 
saying,  that  the  directors  procured  and  caused  to  be  loaned  by 
the  cashier,  the  allegation  should  have  ^been  direct  and  positive, 
that  the  directors  made  the  loan.  The  proof  may  be  that  they 
authorized  or  directed  the  caiAi^  to  make  it.  But  a  party  must 
plead  facts — not  the  evidence  of  facts.  The  count  is  bad;  and 
so  is  the  seventh,  which  is  firamed  in  the  same  way. 

I  have  noticed  all  the  causes  of  demurrer  which  were  roei- 
tioned  on  the  argument  The  conclusion  from  what  has  been 
said  is,  that  in  each  of  the  suits  the  {daintiff  is  entitled  to  judg- 
ment on  the  demurrer  to  the  second  coimt ;  and  the  defendant 
is  entitled  to  judgment  on  the  demurrers  to  all  the  other  cqpnts. 
The  parties  may  amend  on  &e  usual  terms. 

Ordered  accordinf^y« 
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^nKNigli  the  creditor  of  a  decedent  tpfij  to  the  surrogate  lor  a  decree  directing  the 
payment  of  a  debt,  under  2  J2.  &  116,  ^  18,  and  the  suirogata,  after  citing  the 
ezecuton  or  admioistraton,  decide  against  the  validity  of  the  debt,  and  deny  the 
application  on  that  ground,  the  deciaon  will  not  conclude  the  creditor  in  an  ac- 
tion afterwards  brought  against  the  exBCutors  or  administrators  to  recover  the 
same  debt 

On  demurrer  to  plea.  The  declaiaticm  was  upon  a  promisi- 
8or7  i^ote  fo^  $208^31,  dated  the  2d  of  October,  1834,  made  by 
Charles  Qrady,  the  defendants'  testator,  and  payable  to  the 
plaintiff.  The  defendants  pleaded  that,  after  the  expiration  of 
six  months  from  the  granting  of  letters  testamentary,  to  wit, 
on  the  1st  of  May,  1842,  the  plaintiff  presented  the  note  in 
question  to  the  surrogate  dz^c,  and  prayed  the  surrogate  that  the 
same  might  be  paid  and  satisfied  out  of  the  estate  of  the  de- 
ceased, and  that  the  defendants,  as  executors,  might  be  direct- 
ed and  decreed  to  pay  the  same ;  that  thereupon  the  defendants 
were  cited  to  appear  before  the  surrogate  on  a  certain  day  spe- 
cified, and  appeared  accordingly;  that  they  then  and  there 
denied  the  claim  and  demand  thus  sought  to  be  enforced  against 
the  estate,  whereupon  the  surrogate  proceeded  to  hear  the  proofs 
and  allegations  of  die  parties ;  and  that  the  surrogate,  after  due 
deliberation  thereupon,  adjudged  and  decreed  that  there  was  no 
debt  due  or  owing  from  the  said  estate,  or  from  the  defendants, 
as  executors,  to  the  said  plaintiff,  as  by  the  records  of  said  court, 
reference  being  thereunto  had,  will  more  fully  appear — concluding 
with  a  verification.  The  plaintiff  demurred,  and  the  defendants 
joined  in  demurrer. 

H.  P.  Barber^  &a  the  {daintiff. 

JC  T/A-a4ly,  for  the  defendant 

By  the  Churtj  Nelaon,  Gh.  J.  I  am  of  opinion  that  the 
(dea  constitutes  no  bar  to  the  action.    The  statute  prescribing 
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and  relating  the  duties  and  obligations  of  executors  and  ad- 
ministrators, virtually  allows  them  eighteen  months  after  letters 
testamentary  or  of  administration,  to  settle  the  estate,  for  the 
purpose  of  securing  more  effectually  the  leading  feature  of  the 
.  new  system,  to  wit,  a  pro  rata  distribution  of  the  assets  among 
,  the  creditors  in  case  of  a  deficiency.  This  is  the  legal  effect 
of  the  several  sections  in  the  2d  and  3d  articles  of  the  revised 
statutes  relating  to  the  payment  of  debts  .^&c.,  and  the  making 
of  distribution  by  executors  and  administrators.  (2  R  S,  27, 
2d  ed, ;  id.  32.)  They  cannot  be  compelled  to  render  their 
accounts,  nor  can  they  voluntarily  render  them  before  the  sur- 
rogate agreeably  to  these  articles,  until  after  the  expiration  of 
the  period  mentioned.    {Id.  32,  §  52;  id.  36,  §  70.) 

But  power  is  conferred  upon  the  surrc^&tte  to  inquire  into  the 
condition  of  the  assets  short  of  this  period,  at  the  instance  of  t 
creditor ;  and  if  they  are  found  sufficient  and  available,  the  sor- 
rogate  may  direct  the  payment  of  the  debt,  or  a  proportional 
part  of  it,  as  the  state  of  the  assets  at  the  time  shall  seem  to 
warrant.  This  was  the  object  of  the  provision  mainly  relied 
on  to  sustain  the  plea  in  question.  {Id.  62,  §  18;  see  dso 
a  20  to  23.) 

True,  the  validity  of  the  demand  thus  presented  must  be  in- 
cidentally involved,  as  the  surrogate  is  to  be  first  satisfied  that 
it^  is  an  existing  debt  against  the  estate,  before  directing  the  ap- 
propriation of  the  assets  in  pa3rment  of  it ;  and  he  may  doubt- 
less deny  the  application  on  the  ground  that  the  demand  is  not 
sufficiently  established,  leaving  the  creditor  to  his  legal  remedy 
by  suit,  or  by  reference  under  the  statute.  {Id.  29,  i§  36 
to  38.)  Such  denial,  however,  will  not  be  conclusive  upon  the 
creditor,  its  only  efiect  being  to  deprive  him  of  the  possibility 
of  anticipating  payment  before  the  expiration  of  the  eighteen 
months,  or  before  he  has  established  his  debt  in  due  course 
of  law. 

We  have  heretofore  had  these  several  provisions  incidentally 
under  consideration,  and  then  entertained  and  expressed  an 
opinion  as  to  the  object  and  effect  of  them  in  coincidence  with 
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what  is  now  moie  formally  declared.    {Butler  v.  HempstetuTs 
adrrirs,  18  Wend.  666,  668,  9.) 

Judgment  for  the  plaintiff.(a) 

(a)  See  HibMkmtm  v.  IMUibany  (4  Wolte*  lUp,  183.) 


Butcher  and  another  vs*  Forman  &  Johnson. 

'Where,  in  aasompsit  agamst  several  partners,  one  of  them  pleaded  his  discharge 

under  the  bankrupt  act,  and  thereupon  a  node  prosequi  was  entered  as  to  him ; 

held,  that  he  was  a  competent  witness  for  his  copartners,  provided  he  released 

all  interest  in  the  surplus  of  his  efiects. 
Held  further,  that  the  bankrupt  partner  could  not  be  made  liable  to  his  copartners 

ibr  cantribution,  in  case  they  were  compelled  to  pay. 

Assumpsit,  tried  at  the  New- York  circuit  in  March,  1843, 
before  Kent,  C.  Judge.  The  action  was  brought  against  Law- 
rence S.  Forman,  Purmenus  Johnson  and  James  M.  Miller,  on 
a  promissory  note  alleged  to  have  been  made  by  them  as  part- 
ners, and  signed  James  M.  Miller  &  Co.  The  note  bore  date 
on  the  26th  of  March,  1842,  and  was  payable  in  six  months. 
Forman  and  Johnson  pleaded  the  general  issue,  and  Miller 
pleaded  his  discharge  under  the  bankrupt  act,  whereupon  a 
nolle  prosequi  was  entered  as  to  him.  The  petition  of  Miller 
was  presented  on  the  13th  of  May,  1842,  and  the  discharge 
granted  on  the  1st  of  November  following.  On  the  trial, 
the  plaintiff  gave  evidence  tending  to  show,  among  other 
ihings,  that  Forman,  Johnson  and  Miller  were  partners  at  the 
date  of  the  note.  The  defendants  then  called  Miller  as  a  wit- 
ness, who  was  objected  to  on  the  ground  that  he  was  interested, 
and  also  on  the  ground  that  he  was  a  party  to  the  record.  The 
circuit  judge  overruled  the  objection,  to  which  the  plaintiffs' 
counsel  excepted ;  and  Miller  testified  that  Johnson  never  had 
been  a  member  of  the  firm  of  James  M.  Miller  &  Co.  The 
cause  was  submitted  to  the  jury  imder  instructions  from  the 
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circuit  judge  that  if  Johnson  was  not  a  member  of  the  firm 
when  the  note  was  given,  the  plaintiffs  were  not  entitled  to  re- 
cover. A  verdict  was  rendered  in  favor  of  the  defendants,  and 
the  plaintifis  now  moved  for  a  new  trial  on  a  bill  of  exceptions. 

O.  F.  Allen^  for  the  plaintiffs. 

/.  H,  MagheTy  for  the  defendants. 

By  the  Courts  Nelson,  Ch.  J.  Miller  was  not  a  party  to 
the  record  at  the  time  he  was  sworn,  and  this  ground  of  objec- 
tion therefore  fails.  After  his  discharge  under  the  bankrapt 
law,  and  the  entry  of  a  nolle  prosequi  as  to  him,  he  stood 
in  the  same  position  as  if  he  had  never  been  made  a  de- 
fendant.(€^} 

Was  he  incompetent  on  the  ground  of  interest  ?  It  was  con- 
tended on  the  argument  that  he  would  be  liable  over  to  liis  al- 
leged copartners,  by  way  of  contribution,  in  the  event  of  their 
being  compelled  to  pay  the  plaintifis'  demand,  and  that  he  was 
therefore  interested.  The  4th  and  5th  sections  of  the  bankrapt 
act,  however,  are  decisive  against  this  view  of  the  case. 
[Bankrupt  Act  of  August  19/A,  1841.) 

By  the  4th  section  it  is  declared  that  the  bankrupt's  discharge 
and  certificate  "  shall  be  deemed  a  full  and  complete  discharge 
of  all  debts,  contracts  and  other  engagements"  provable  under 
the  act.  The  5th  section  provides  that  "  all  creditors  whose 
debts  are  not  due  and  payable  until  a  future  day,  and  all  annui- 
taiits  &c.,  sureties^  endorsers^  bailj  or  other  persofiSy  having 
uncertain  or  contingent  demands  against  such  bankrupt^ 
shall  he  permitted  to  come  in  and  prove  4'c.  /  and  shall  have 
a  right,  when  their  debts  or  clamis  become  absolute,  to  have 
the  same  allowed  them  Sfc, ;  and  no  creditor  or  other  person, 
coming  in  and  proving  his  debt  or  other  claim,  shall  be  allowed 
to  maintain  any  suit  at  law  or  in  equity  therefor,"  &c. 


(a)  See  Afdin  v.  JPIninKrtiiter,  (6  Bwg,  306.) 
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The  English  bankrupt  act,  49  Geo,  3,  c.  121,  §  8,  now  com- 
prised in  6  Geo,  4,  c.  16,  §  52,  differs  from  our  own  as  to  the 
rights  and  condition  of  sureties,  and  persons  standing  in  that 
relation  to  the  bankrupt ;  as  they  are  not  permitted  to  come  in 
and  prove  their  demands  until  the  whole  has  been  actually 
paid  or  discharged.  {Eden  On  Bankr.  168,  177.)  According 
to  our  act,  however,  they  may  come  in  and  prove  at  the 
usual  time,  and  thus  acquire  a  right,  when  their  deht9  or 
claims  becomes  (tbsolutey  to  have  the  same  allowed  them. 

Under  the  English  act,  solvent  partners  of  the  bankrupt,  hav- 
ing paid  all  the  joint  debts  of  the  firm,  are  regarded  as  standing 
in  the  light  of  sureties  or  persons  liable  for  him,  and  therefore 
entitled  to  come  in  and  prove  in  respect  to  the  bankrupt's  share 
of  the  partnership  debts.  {Eden  On  Bankr,  177,  and  the 
cases  there  cited.)  They  doubtless  stand  in  the  same  relation 
under  our  act ;  and  consequently,  by  the  express  terms  of  the 
5th  section,  the  solvent  partners  here  had  the  right  to  come  in 
and  prove,  in  respect  to  Miller's  ^are  of  the  indebtedness,  upon 
showing  simply  that  they  stood  liable  for  payment. 

If  we  are  correct  in  this  view  of  the  matter,  then  it  follows 
that  Miller  could  in  no  event  be  made  liable  to  the  present  de- 
fendants. For  if  they  might  have  proved,  in  respect  to  his 
abaie  of  the  indebtedness,  they  were  bound  to  do  so ;  and  his 
certificate  and  discharge  constitute  a  bar  to  any  action  by  them 
for  contribution.    {Aflalo  v.  Fourdrinier,  6  Bing,  306.) 

In  the  case  cited,  the  bankrupt  partner  released  all  interest 
in  the.suiplus  of  his  effects,  and  he  was  held  a  competent  wit- 
ness for  his  copartners.  Without  a  release  of  this  characteri 
Miller  is  interested  in  defeating  a  recovery  for  the  debt  in  ques- 
tion ;  for  he  would  thereby  diminish  the  claims  upon  his  joint 
and  separate  property,  and  thus  increase  the  surplus, 'if  any, 
which  might  arise  in  winding  up  the  estate.  No  such  release 
was  given,  and  on  this  ground  a  new  trial  must  be  granted. 

New  trial  giantecL 

Vol.  VL  74 
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Hawkins  vs.  Hoffman. 

TtOTtt  WBj  be  maintained  against  a  commoD  canier  when  the  goods  euUuBteJ  U> 
him  are  lost  by  his  act,  though  without  anj  wrongful  intent ;  as  where  he  deliva 
them  to  the  wrong  petson  by  mistake,  or  under  a  forged  order.    Per  Bioa- 

SON,  J. 
But  if  the  goods  are  lost  through  the  mere  omUtian  of  the  carrier,  trover  win 

not  lie  even  after  demand  and  refusal,  but  the  owner  should  bring  either  assump^ 

sit,  or  a  special  action  on  the  case. 
The  usual  contract  of  a  carrier  of  passengers  includes  an  undertaking  to  reoeiTe  and 

transport  their  baggage,  though  nothing  be  said  about  it ;  and  if  it  be  lost,  even 

without  the  fault  of  the  carrier,  he  is  responsible. 
Tlie  term  baggage  in  such  cases  does  not  embrace  samples  of  merchandize  carried 

by  the  paraenger  in  a  trunk  with  a  view  of  enabling  him  to  make  bargain  far 

the  sale  of  goods. 
Nor  does  the  term  embrace  money  in  the  trunk,  or  articles  usually  carried  about 

the  person,  and  not  as  baggage.    Per  Bronbon,  J. 
Otherwise,  however,  as  to^  articles  for  the  personal  use,  oonveniencoy  instractioD  or 

amusement  of  the  passenger  on  the  way,  and  usually  carried  as  baggage ;  e.  g. 

wearing  apparel,  brushes,  writing  materials,  books,  fishing  tackle,  &c.    Per 

BaoNsoN,  J. 
Money  to  pay  travelling  expenses,  carried  in  the  passenger*s  trunk,  is  not  included 

in  the  term  baggage,    Semble. 

Action  on  the  case,  tried  at  the  New- York  circuit  in  May, 
1843,  before  Kent,  C.  Judge.  The  declaration  contained  counts 
against  the  defendant  as  a  common  carrier  of  passengers  and 
goods  on  the  Hudson  river,  and  complained  of  the  loss  of  the 
plaintiff's  trunk  and  its  contents.  There  was  also  a  count  in 
trover.  The  plaintiff  was  a  merchant,  dealing  in  silk  trimmings 
and  buttons,  and  employed  one  Francis  Mason  as  his  "  traveller," 
who  was  furnished  with  samples  of  the  goods  which  the  plain- 
tiff had  for  sale.  Mason  went  from  place  to  place  making  sales 
for  the  plaintiff,  and,  as  is  usual  in  that  business,  carried  sam- 
ples of  the  goods  with  him.  He  had  a  black  trunk  containing 
the  samples,  which  were  of  the  value  of  $279,76,  He  had  also 
a  hair  trunk  and  a  valise.  In  May,  1842,  Mason  took  passage 
at  New- York  on  a  steamboat  belonging  to  tlie  defendant,  called 
the  Swallow,  for  Poughkeepsie,  and  put  the  two  trunks  and  the 
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Talise  on  board.  On  arriving  at  Poughkeep&ie  in  the  night,  Mason 
went  ashore,  and  the  trunks  and  valise  were  landed  and  placed 
on  the  wharf.  He  delivered  the  hair  trunk  to  a  coachman 
whose  carriage  stood  at  the  upper  end  of  the  wharf,  and  also 
pointed  out  to  him  the  black  trunk.  When  tlie  hair  trunk  had 
been  taken  to  the  coach,  Mason  returned  to  look  for  his  valise, 
^nd  found  it.  He  then  turned  to  look  for  the  black  trunk,  but 
did  not  find  it.  Supposing  the  coachman  had  taken  it,  he  went 
to  the  carriage  to  inquire,  and-  found  that  the  coachman  had,  by 
mistake,  taken  the  trunk  of  one  Brett.  By  this  time  the  boat 
had  left  on  her  way  to  Albany.  While  Mason  was  engaged 
with  the  coachman,  and  in  looking  for  his  valise,  the  steam- 
boat hands  had  taken  the  black  trunk  on  board  the  boat.  When 
Brett  missed  his  trunk  the  boat  was  just  about  to  leave.  He 
called  to  the  hands  to  know  if  they  had  taken  his  trunk  on 
board  again,  and  one  of  them  held  up  a  trunk  and  inquired 
if  it  was  his,  and  he  answered  that  it  was  not.  This  was  in 
fact  the  trunk  of  the  plaintiff,  and  it  was  probable  from  the  evi- 
dence that  the  hands  who  had  assisted  in  landing  the  passen- 
gers and  baggage,  saw  the  trunk  in  question  on  the  wharf, 
apparently  without  an  owner,  and  supposing  that  it  had  been 
landed  by  mistake,  carried  it  back  on  board  the  boat.  Mason 
went  to  Albany  the  next  day  in  search  of  the  trunk,  but  it 
could  not  be  found. 

The  defendant  insisted  that  he  was  not  liable  for  the  trunk 
and  contents,  either  as  baggage  or  as  freight.  The  plaintiff  in- 
sisted that  it  might  be  considered  the  necessary  baggage  of  the 
traveller ;  but  that  if  the  contents  of  the  trunk  must  be  regarded 
as  merchandize,  the  defendant  was  answerable  for  the  act  of  his 
servants  in  returning  the  trunk  to  the  boat,  and  that  the  cause 
should  go  to  the  jury  on  the  coimt  in  trover.  The  judge,  how- 
ever, ordered  a  nonsuit,  which  the  plaintiff  now  moved  to  set 


H.  P.  Hastings,  for  the  plaintiff. 
E.  Hoffman,  for  the  defendant 
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By  the  Court,  Bronson,  J.  Trover  will  lie  wheie  tfa0 
goods  have  been  lost  to  the  owner  by  the  act  of  the  carrier^ 
though  there  may  have  been  no  intentional  wrong i  as  where 
the  goods  are  by  mistake,  or  under  a  forged  order,  deliyered  to 
the  wrong  person.  ( Youl  v.  Barbottle,  Peake  Cos.  49 ;  De- 
vereux  v.  Barclay ,  2  Bam,  ^  Aid.  702 ;  Stephenson  v.  Hatrtj 
4  Bing.  476 ;  Lubbock  v.  Inglis,  1  Sturk.  R,  104.)  But  it 
will  not  lie  for  the  mere  omission  of  the  carrier ;  as  where  the 
property  has  been  stolen,  or  lost  through  his  n^ligence,  and  so 
cannot  be  delivered  to  the  owner.  The  remedy  in  such  cases 
is  assumpsit,  or  a  special  action  on  the  ca^.  (Anon.  2  Salk 
655  ;  Ross  v.  Johnson^  5  Burr.  2825  ;  and  see  DeweU  v.  Mox- 
on,  1  Taunt.  391 ;  2  Saund.  47,  /;  McCombie  v.  Dames,  6 
Eastj  538.)  Mere  nonfeasance  does  not  work  a  conversion  of 
the  property ;  and  although  the  owner  may  have  another  action, 
he  cannot  maintain  trover.  Here,  the  trunk  was  lost,  and  the 
plaintiff  can  only  recover,  if  at  all,  upon  the  counts  which 
charge  the  defendant  as  a  carrier.  A  demand  and  refusal 
would  not  alter  the  case,  for  as  the  trunk  was  either  stolen  or 
lost  the  defendant  could  not  deliver  it.  Demand  and  refusal 
are  only  evidence  of  a  conversion  where  the  defendant  was  in 
such  a  condition  that  he  might  have  delivered  the  property  if 
he  would. 

ir  the  defendant  was  a  common  carrier  of  the  lost  trunk,  it 
would  then  be  important  to  inquire  whether  there  was  a  com- 
plete delivery  of  the  property  to  Mason  at  Poughkeepsie.  If 
there  was  a  full  transfer  from  the  custody  of  the  boatmen  to  the 
charge  of  the  owner,  the  defendant's  contract  was  perfohned, 
and  he  was  no  longer  answerable  for  the  property  as  a  common 
carrier.  But  although  the  evidence  tended  pretty  strongly  to 
show  a  complete  delivery,  I  do  not  think  it  so  conclusive  as  to 
warrant  the  judge  in  taking  the  question  from  the  jury,  if  the 
cause  turned  upon  that  point.  He  undoubtedly  went  upon  the 
ground  that  the  defendant  was  not  to  be  regarded  as  a  common 
carrier  of  the  trunk ;  and  that  is  the  principal  question  in  the 
cause. 

Although  I  do  not  find  it  stated  in  the  case  that  Mason  paid 
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any  thing  ta  the  boat  owner,  either  for  freight  or  passage,  yet 
the  whole  argument  on  both  sides  went  upon  the  ground  that 
he  had  paid  the  usual  fare  of  a  passenger,  and  nothing  more : 
that  he  neither  paid,  nor  intended  to  pay  any  thing  for  the 
trunk  ;  but  designed  to  have  the  same  pass  as  his  baggage.  It 
was  formerly  held,  that  the  owner  of  the  boat  or  vehicle  was 
not  answerable  as  a  carrier  for  the  luggage  of  the  passenger, 
unless  a  distinct  price  was  paid  for  it.  But  it  is  now  held,  that 
the  carrying  of  the  baggage  is  included  in  the  principal  con- 
tract in  relation  to  the  passenger ;  and  the  carrier  is  answerable 
for  the  loss  of  the  property,  although  there  was  no  separate 
agreement  concerning  it.  A  contract  to  carry  the  ordinary 
luggage  of  the  passenger  is  implied  from  the  usual  course  of 
the  business ;  and  the  price  paid  for  fare  is  considered  as  in- 
cluding a  compensation  for  carrying  the  freight.  But  this  im- 
plied undertaking  has  never  been  extended  beyond  ordinary 
baggage,  or  such  things  as  a  traveller  usually  carries  with  him 
for  his  personal  convenience  in  the  journey.  It  neither  includes 
money,  nor  merchandize.  {Orange  Co.  Bank  v.  Brown^  9 
Wend.  85 ;  Pardee  v.  Drew^  25  id.  459.)  It  was  suggested 
in  the  first  case  that  money  to  pay  travelling  expenses  might 
perhaps  be  included.  But  that  may,  I  think,  be  doubted. 
Men  usually  carry  money  to  pay  travelling  expenses  about 
their  persons,  and  not  in  their  trunks  or  boxes:  and  no  con- 
tract can  be  implied  beyond  such  things  as  are  usually  carried 
as  baggage.  It  is  going  far  enough  to  imply  an  agreement  to 
carry  freight  of  any  kind  from  a  contract  to  carry  the  ]|^ssen- 
ger ;  for  the  agreement  which  is  implied  is  much  more  onerous 
Ihaii  the  one  which  is  expressed.  The  carrier  is  only  answer- 
able for  an  injury  to  the  passenger,  where  there  has  been  some 
want  of  care  or  skill;  but  he  must  answer  for  the  loss  of  the 
goods,  though  it  happened  without  his  fault.  Still,  an  £^ree- 
ment  to  carry  ordinary  baggage  may  well  be  implied  from  thc^ 
usual  course  of  business  ;  but  theimplication  cannot  be  extend- 
ed a  single  step  beyond  such  things  as  the  traveller  usually  has 
with  him  as  a  part  of  his  luggage.  It  is  undoubtedly  difficult 
to  define  with  accuracy  what  shall  be  deemed  baggage  within 
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the  rule  of  the  carrier's  Uabihty.  I  do  not  intend^  to  say  that 
the  articles  must  be  such  as  every  man  deems  essential  to  his 
comfort;  for  some  men  carry  nothing,  or  very  little  with  them, 
when  they  travel,  while  others  consult  their  convenience  by 
carrying  many  things.  Nor  do  I  intend  to  say  that  the  rule  is 
confined  to  wearing  apparel,  brushes,  razors,  writing  apparatus, 
and  the  like,  which  most  persons  deem  indispensable.  If  one 
has  books  for  his  instruction  or  amusement  by  the  way,  or  car- 
ries his  gun  or  fishing  tackle,  they  would  undoubtedly  fall 
within  the  term  baggage,  because  they  are  usually  carried  as 
such.  This  is,  I  think,  a  good  test  for  determining  what  things 
fall  within  the  rule. 

In  this  case  the  plaintiff  sent  out  Mason  as  his  "  traveller''  or 
agent  to  seek  purchasers  for  his  goods,  and  the  trunk  in  question 
contained  samplfes  of  the  merchandize  which  he  wished  to  sell. 
The  samples  were  not  carried  for  the  personal  use,  convenience, 
instruction  or  amusement  of  the  passenger  in  his  journey ;  but 
for  the  purpose  of  enabling  him  to  make  bargains  in  the  way 
of  trade.  Although  the  samples  were  not  tliemselves  to  be  sold, 
they  were  used  for  the  sole  purpose  of  carrying  on  traffic  as  a 
merchant.  They  were  not  baggage  within  the  common  accep- 
tation of  the  term ;  and  as  they  were  not  shipped  or  carried  as 
freight,  the  judge  was  right  in  holding  that  the  plaintiff  could 
not  recover. 

New  trial  denied. 


Lester  vs.  Repmond. 


Though  the  marine  court  of  the  city  of  New-York  is  a  court  of  record  for  certam 
purpofles,  it  does  not  act  as  such  in  the  exercise  of  its  jurisdiction  between  party 

*  and  party  ;  and  consequently  the  statute  of  limitations  is  a  good  defence  to  an 
action  on  one  of  its  judgments. 

Error  to  the  superior  court  of  the  city  of  New- York.    Les- 
ter sued  Redmond  in  the  marine  court  b(  the  city  of  New-Tork| 
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in  April,  1842,  and  declared  on  a  judgment  which  he  had  re- 
covered against  the  defendant  in  that  court  for  $$6,72  dam- 
ages and  costs  on  the  25th  of  January,  1832.  The  defence 
was  the  statute  of  limitations,  (2  jR.  S.  295,  S  18 ;)  but  the  court 
overruled  the  defence  and  gave  judgment  for  the  plaintiflF,  on  the 
ground  that  the  marine  court  was  a  court  of  record,  and  that  there- 
fore the  statute  did  not  apply  to  the  case.  On  certiorari  by  the 
defendant,  the  superior  court  reversed  the  judgment,  aiid  the 
plaintiff  brought  error. 

Brady  ^  Maurice^  for  the  plaintiff  in  error,  cited  2  R,  L. 
381,  §§  106,  7,  110,  139 ;  13  Wend.  51 ;  1  Salk.  200 ;  12  Mod, 
388;  2  Inst.  311 ;  4  Rep.  62 ;  2  Rol.  Ah.  574. 

H.  P.  Barber  J  for  the  defendant  in  error,  cited  2  R.  S.  276, 
5§  1,  3,  9,  10 ;  id.  356,  n,  id.  369,  §§  2,  3,  8,  11,  12,  13 ;  23 
Wend.  375 ;  Jac.  Law  Diet.  tit.  «  Courts"  and  "  Record  /'  5 
Dane's  Ab.  56,  Art.  3 ;  id.  57,  Art.  3 ;  3  Co.  Litt.  349 ;  Bac. 
Ab.  tit.  "  Courts;'  {D)  pi.  2 ;  Dwarr.  On  Stat.  766. 

By  the  Court,  Bronson,  J.  Although  the  marine  court  of 
the  city  of  New- York  is  a  court  of  record  for  certain  purposes, 
we  think  it  does  not  act  as  a  court  of  record  in  the  exercise  of 
its  jurisdiction,  between  party  and  party.  ( Wheaton  v.  Pel-' 
lows,  23  Wend.  375.)  The  case  of  Watson  v.  Smith,  (13 
Wend.  51,)  might  very  well  have  been  decided  the  other  way. 
Neither  the  able  argument  contained  in  the  return,  nor  the  au- 
thorities cited  at  the  bar,  have  satisfied  us  that  in  giving  the 
original  judgment  the  court  acted  as  a  court  of  record.  The 
statute  of  limitations  was  consequently  a  good  answer  to  this 
action. 

Judgment  affirmed. 
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Brown  vs.  Maxwell. 

A  plaintiff  suing  for  negligence  mast  himself  be  without  fault.    Per  Beaudsut,  J. 

Where  several  servants  were  engaged  at  the  same  work,  and  one  of  them  was  in- 
jured by  an  act  of  negligence  in  which  all  participated,  the  master  being  absent 
at  the  time ;  held,  in  a  suit  brought  against  the  master  for  the  injury,  that  the 
servant  could  not  recover,  though  the  act  complained  of  was  done  under  tbs 
superintendence  of  a  foreman  appointed  by  the  master,  and  the  servant  was  un- 
der age. 

Semble,  that  even  had  the  servant  been  free  from  all  negligence,  he  oonld  not 
have  recovered  against  the  master. 

Error  to  the  mayor's  court  of  the  city  of  Troy.  Maxwell, 
an  infant,  sued  Brown  in  the  justices'  court  of  the  city  of  Troy, 
and  "  declared  verbally  in  trespass  on  the  case  for  an  injury  in 
breaking  the  leg  of  the  plaintiff  by  the  negligence  or  careless- 
ness of  the  defendant's  hands  while  in  the  employ  of  the  de- 
fendant." Brown  pleaded  the  general  issue,  and  judgment  was 
rendered  in  favor  of  Maxwell  for  fifty  dollars  damages,  bq^ides 
costs ;  whereupon  Brown  appealed  to  the  mayor's  court.  On 
the  trial  in  the  latter  coiut,  the  following  facts  were  proved : 
Brown  carried  on  the  business  of  stone  cutting,  and  Maxwell, 
together  with  several  other  persons,  were  workmen  in  his  em- 
*ploy.  One  Scott  was  Brown's  foreman,  and  as  such  had 
charge  of  the  work.  In  the  absence  of  Brown,  Scott  directed 
a  particular  stone  to  be  taken  from  a  large  pile,  and  Maxwell, 
with  the  other  workmen,  set  about  its  removal.  This  was  done 
in  such  a  manner  as  to  cause  the  fall  of  another  stone,  by  which 
Maxwell's  leg  was  broken.  Evidence  was  given  tending  to 
show  negligence  on  the  part  of  the  foreman  and  workmen  en- 
gaged in  the  act  which  resulted  in  the  injury  complained  of 

When  the  testimony  was  closed.  Brown's  counsel  moved  for 
a  nonsuit,  insisting,  1.  That  if  any  negligence  had  been  proved, 
Maxwell  was  implicated  in  it ;  and  2.  That  a  master,  under 
circumstances  like  the  present,  was  not  liable  to  one  servant  for 
the  negligent  act  of  another.     The  motion  was  overruled; 
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whereupon  the  presiding  alderman,  (the  recorder  heing  absent,) 
charged  the  jury,  who  found  a  verdict  in  favor  of  the  plaintiflf 
for  fifty  dollars  damages  and  six  cents  costs.  The  substance 
of  the  charge  is  sufficiently  stated  in  the  opinion  of  the  court. 
Exceptions  were  taken  on  the  part  of  Brown,  who,  after  judg- 
ment, brought  error. 

J,  Pierson,  for  the  plaintiff  in  error, 

H,  Z.  HayneVj  for  the  defendant  in  error. 

By  the  Courts  Brardslet,  J.  There  is  a  striking  confusion 
of  law  and  fact  in  the  charge  given  to  the  jury  in  this  case,  and 
^  it  is  not  easy  to  extract  the  legal  principle  which  was  intended 
to  be  laid  down  for  their  guidance.  It  may  be  that  the  court 
intended  to  charge  that  Maxwell,  although  a  participant  in  the 
carelessness  by  which  he  was  injured,  could  nevertheless  re- 
cover, because  he  was  under  the  age  of  twenty-one  years.  But 
I  do  not  understand  the  court  to  lay  down  this  restricted  rule ; 
nordo  I  perceive  that  the  infancy  of  Maxwell  could  affect  the 
question  of  Brown's  liability.  As  far  as  I  can  collect  the  view 
of  the  court,  they  seem  to  have  held,  that  a  master,  who  em- 
ploys several  persons  to  labor  for  him  in  a  particular  business, 
giving  to  one  of  them  a  charge  and  superintendence  of  the  con- 
cern, is  responsible  for  an  injury  received  by  either  of  the  others 
in  the  prosecution  of  the  work,  resulting  firom  any  careless  act 
of  himself  and  his  fellow  workmen,  provided  such  act  was 
done  under  the  general  supervision  and  direction  of  the  person 
so  placed  in  charge  by  the  master.  In  this  I  think  the  court 
clearly  erred.  The  negligent  act  was  as  much  the  act  of  the 
plaintiff  as  of  the  defendant's  foreman,  and  no  man  can,  in  any 
case,  be  allowed  to  recover  a  compensation  for  damages  result- 
ing from  his  own  misconduct  or  negligence.  A  plaintiff  suing 
for  n^ligence  must  himself  be  without  fault.  ( WiUiams  v. 
HoUand,  6  Carr.  ^  Payne,  23;  Pluckwell  v.  WilsoHj  6  id. 
376 ;  Rathbun  r.  Payne,  19  Wend.  401 ;  Hartfidd  r.  Roper, 
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21  id.  619.)  (a)  In  the  case  last  cited,  this  principle  was  ap- 
plied against  a  child  of  about  two  years  of  age.  The  late  Mr. 
Justice  Cowen  there  remarked :  "  An  infimt  or  lunatic  is  liable 
personally  for  wrongs  which  he  commits  against  the  person 
and  property  of  others.  {Bullock  v.  Babcock,  3  Wend.  391, 
394.)  And  whe»  he  complains  of  wrongs  to  himself,  the  de- 
fendant has  a  right  to  insist  that  he  should  not  have  been  the 
heedless  instrument  of  his  own  injury.  He  cannot,  more  than 
any  other,  make  a  profit  of  his  own  wrong.  Volenti  non  fit  in- 
juria:\b) 

It  was  recently  adjudged  in  Massachusetts,  that  where  two 
persons  were  employed  by  the  same  company  to  perform  sepa- 
rate duties  and  services,  tending  to  the  same  end,  and  one  of 
them,  while  performing  his  own  appropriate  and  peculiar  duty, 
was  injured  by  the  negligent  act  of  the  other  in  respect  to  his 
branch  of  the  service,  the  former  had  no  remedy  against  the 
common  employer.  {Farwell  v.  The  Worcester  Rail-Road 
Company^  4  Mete.  Rep.  49.)  In  that  case  the  party  injured 
was  free  from  all  fault,  he  being  in  no  sense  a  party  to  the 
negligent  act  which  produced  the  injury;  and  yet  the  60011 
held  the  master  was  not  liable  to  one  servant,  under  such  cir- 
cumstances, for  the  careless  act  of  the  other.    That  case .  ap- 


(a)  As  to  the  general  doctrine,  see  Brotonell  ▼.  Flagler,  (5  HiU,  283,  3,)  and 
the  cases  there  cited  in  note  (a).  See  also  Ramn  ▼.  Mitckell,  (9  Canr.  ^  PoyiM, 
6}3  ;)  Omtgh  v.  Bryan,  (2  Mees.  ^  Welsh.  770 ;)  Bridge  v.  The  Grand  /imotioit 
Railway  Co.,  (3  id.  241 ;)  Riddle  v.  The  Proprietors  of  The  Locks  and  Canals,  (7 
Mass.  Rep,  169,  183 ;)  Lynch  v.  Nvardin,  (1  Adol.  ^  Ellis,  29,  N.  S.) 

(6)  But  see  the  late  English  case  of  Lynch  v.  Nwrdin,  (1  Adol.  j-  JSUis,  29,  N.  S.) 
"niere  a  servant  of  the  defendant  negligently  left  his  horse  and  cart  unattended  in  tfie 
street.  The  plaintiff,  a  child  seven  years  old,  got  upon  the  cart  in  play ;  and  another 
child  incautiously  led  the  horse  on,  whereby  the  plaintiff  was  thrown  down  and  huit. 
And  held,  that  the  defendant  was  liable  in  an  action  on  the  case,  though  the  plaintiff 
was  a  trespasser,  and  contributed  to  the  mischief  by  his  own  act.  The  case  goes 
upon  the  ground  that  the  plaintiff  **  merely  indulged  the  instincts  of  a  child  in 
amnsing  himself  with  the  empty  cart  and  deserted  horse,"  to  which  he  was  tempted 
by  «<  tl)9  mqst  blf^meable  carelessness**  on  the  part  of  the  defendant's  servant ;  uhI 
therefore  the  defendant  "  ought  not  to  rqiroach  the  child  with  yielding  to  that 
temptation.'* 
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pears  to  have  been  thoroughly  examined  and  considered,  and 
I  entertain  no  doubt  of  its  correctness.  But  it  is  not  necessary 
to  place  the  present  decision  on  that  principle.  Here  the  plain- 
tiff below  voluntarily  aided  to  do  the  act  complained  of,  and  he 
cannot  be  allowed  to  make  bis  own  misconduct  the  foundation 
of  a  claim  for  redress.    The  judgment  must  be  reversed. 


Judgment  reversed. 


Goddington  vs.  Hunt,  impleaded  with  Randolph. 

Where  it  clearly  appears  that  a  witaess  has  fallen  into  a  mistake  in  giving  his  tes- 
timony upon  a  material  pomt  in  the  cause,  the  court  may  in  its  discretion  grant 
a  new  trial. 

Bnt  unless  the  court  are  satisfied  that  the  mistake  had  the  effect  of  taming  the  yer* 
diet,  they  will  not  interpose. 

Notice  of  the  dissolntion  of  a  firm  to  one  of  its  fonner  customers  may  he  inferred 
from  circumstancee. 

m 

Assumpsit,  tried  before  Kent,  C.  Judge,  at  the  New-York 
circiiit  in  November,  1842.  The  action  was  on  a  promissory 
note  for  $101,09,  signed  "Hqnt  &  Randolph,"  dated  May  31st, 
1836,  and  payable  to  the  plaintiff  six  months  after  date.  The 
note  was  in  the  hand-writing  of  Randolph.  The  parties  all  re- 
sided in  the  city  of  New- York.  The  defendants  had  been  part- 
ners in  business  under  the  name  of  Hunt  &  Randolph.  They 
dissolved  their  partnership  in  1834,  and  each  went  into  busi- 
ness separately  in  different  streets.  No  newspaper  notice  was 
given  of  the  dissolution,  nor  was  any  personal  notice  given  to 
the  plaintiff,  with  whom  the  partners  had  been  dealers.  The 
defendant  Hunt  undertook  to  make  out  notice  to  the  plaintiff 
by  circumstantial  evidence ;  and  proved  by  one  Earle  that  the 
plaintiff  had  been  in  the  store  of  the  witness  in  the  fall  of  1835, 
or  the  spring  of  1836,  which  store  was  next  adjoining  to  the 
store  in  which  Hunt  was  then  doing  business  individually, 
with  his  own  name  alone  on  the  sign.  The  witness  was  con- 
fident as  to  the  time,  and  said  the  plaintiff  was  never  in  his 
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Store  but  once.  The  judge  left  it  to  the  jury  to  say  whether 
the  plaintiff  knew  of  the  dissolution  before  the  note  was  giyen; 
and  the  jury  found  a  verdict  for  the  defendants.  The  witness 
Earle  soon  afterwards  made  an  affidavit,  stating  that  on  exami- 
nation he  had  found  he  was  mistaken  in  his  testimony  on 
the  trial  as  to  the  time  the  plaintiff  was  in  his  store ;  that  it  was 
in  the  fall  of  1836  or  spring  of  1837 — ^which  was  after  the  note 
in  question  had  been  given.  The  plaintiff  now  'moved  for  a 
new  trial  on  a  case,  and  on  the  affidavits  of  Elarle  and  others. 

A.  ScheU,  for  the  plaintiff 
/  Anthon,  for  the  defendants. 

By  the  Courts  Bronson,  J.  When  it  clearly  appears  that 
a  witness  has  fallen  into  a  mistake  in  giving  his  testimony 
upon  a  material  point  in  the  cause,  the  court  may,  in  its  discre- 
tion, grant  a  new  trial.  {De  Giou  v.  Dover,  2  Anst  517; 
Richardson  v.  Fisher,  1  Bing.  146;  Warren  v.  Hope^  6 
Greenl.  479.)  But  the  circumstances  of  the  case  should  be 
such  as  to  render  it  probable  that  the  mistake  of  the  witness 
had  the  effect  of  turning  the  verdict  of  the  jury.  It  is  plain 
enough  that  the  witness  Earle  fell  into  a  nustake  as  to  the  time 
when  the  plaintiff  was  at  his  store ;  and  as  the  evidence  stands 
corrected  by  his  affidavit,  it  has  no  bearing  against  the  plaintiff. 
Still,  the  jury  might  well  find  for  the  defendants  again  on  an- 
other trial ;  for  the  partnership  had  been  dissolved  more  than 
two  years  before  the  note  was  given,  during  which  time  the 
defendants  had  been  separately  in  business  in  different  streets, 
each  imder  his  own  individual  name.  Such  facts  would  war- 
rant the  inference  that  the  old  business  acquaintances  of  the  de- 
fendants, residing  in  the  same  city,  knew  that  the  partn^^hip 
had  been  dissolved.  {Irby  v.  Vining,  2  McCord,  379.)  But 
as  there  are  some  other  facts  in  the  case  which  make  for  the 
plaintiff,  and  the  circuit  judge  thinks  the  verdict  should  be  set 
aside,  a  new  trial  is  granted  on  payment  of  costs. 

Ordered  accordingly. 
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Glover  vs,  Whittenhall. 

An  officer  has  no  light  to  hreak  the  outer  door  of  a  man's  dwelling  house  for  the 

purpose  of  serviog  civil  process  in  the  first  instajice,  whether  the  process  be 

against  his  person  or  property.    Per  Bronson,  J. 
But  where  the  execution  of  the  process  hat  been  properly  commenced,  the  officer 

may  afterwards  break  the  outer  door,  if  necessary,  for  the  purpose  of  continuing 

and  completing  the  performance  of  his  duty. 
After  a  levy  upon  goods  in  a  dwelling  house  by  virtue  of  a  fi^fa.  against  the  owner, 

the  officer  went  away  before  completing  his  inventory.    He  returned  th  J  next  day 

in  order  to  resume  his  control  over  the  goods,  but  was  refused  admittance; 

whereupon  he  forced  an  entrance  through  one  of  the  outer  doora    Held,  that 

the  entry  was  lawful. 
Held  further,  that  though  the  defendant  in  the^./a.,  mtermediate  the  levy  and  the 

forcible  entry,  served  the  officer  with  a  judge's  order  staying  all  proceedings  upon 

the  writ,  preparatory  to  a  motion  for  setting  it  aside,  this  only  operated  to  suspend 

the  power  of  sale,  but  did  not  affisct  the  officer's  right  to  enter  for  the  purpose 

mentioned. 
Had  no  prior  levy  been  made,  the  service  of  the  order  would  have  prevented  the 

making  of  one.    Semble, 
Such  orders  must  be  construed  with  reference  to  the  object  for  which  they  are 

granted.    Per  Bkonson,  J. 

Trespass  quare  domum  /regit,  tried  before  Monell,  C. 
Judge,  at  the  Chenango  circuit  in  January,  1843.  The  case 
was  this :  The  defendant  was  a  deputy  sheriff,  and  had  ^  fieri  fa- 
cfflw  against  the  plaintiff,  at  the  suit  of  one  Carley,  for  $1709,83. 
In  the  evening  of  the  25th  of  December,  1840,  after  having 
that  day  levied  upon  some  property  on  the  farm,  the  defendant 
entered  the  plaintiff's  dwelling  house,  with  permission,  and 
then,  as  he  attempted  to  prove  on  the  trial,  made  a  levy  upon 
the  goods  in  the  house,  and  the  same  evening,  after  he  left  the 
house,  commenced  making  an  inventory  thereof.  As  to  wheth- 
er there  was  a  levy  upon  the  goods  in  the  house  on  the 
25th  of  December,  the  evidence  was  conflicting.  On  the  morn- 
ing of  the  26th  of  December,  the  plaintiff  procured  and  served 
upon  the  defendant  a  judge's  order  to  stay  all  proceedings  on 
the  execution  imtil  the  next  special  term,  with  a  view  to  a 
motion  to  set  aside  the  execution,  of  which  due  notice  was 
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given.  After  the  service  of  the  order,  and  after  being  advised 
by  counsel  that  he  had  a  right  so  to  do,  the  defendant  went  to 
the  plaintiff's  house  for  the  purpose  of  completing  the  levy  upon 
the  goods  in  the  house,  and  making  a  full  inventory  of  the 
same.  On  his  way  to  the  house,  he  was  forbidden  by  the  plain- 
tiff to  enter  it;  but  the  defendant  proceeded,  and  finding  the 
outer  doors  of  the  house  fastened,  he  demanded  admittance, 
which  was  refused  by  the  plaintiff's  wife.  The  defendant 
thereupon  forced  open  one  of  the  outer  doors,  entered,  and  com- 
pleted a  levy  upon  and  made  a  full  inventory  of  the  goods  in 
the  house.  For  this  entry  the  action  was  brought.  The  judge 
charged  the  jury,  in  substance,  that  assuming  there  wus  a  levy 
upon  the  goods  in  the  house  on  the  55th  of  December,  still  the 
defendant  was  a  trespasser  for  the  forcible  entry  on  the  26th  to 
complete  the  inventory.  The  jury  found  a  verdict  for  the  plain- 
tiff, with  fifty-one  dollars  damages;  and  the  defendant  now 
moved  for  a  new  trial  on  a  case. 

H,  Vanderlyn^  for  the  defendant,  cited  Foster's  Cr,  Z».  319, 
320,  §§  19  to  22;  Allen  v.  Martin,  (10  Wend.  300;)  Cw- 
tis  V.  Hubbard,  (1  Hill,  336 ;  4  id,  437,  S,  C,  in  error ;)  Gen- 
ner  v.  Sparks,  (6  Mod.  173,  1  Salk.  79,  &  C. ;)  Sir  Wm. 
Moore's  case,  (2  Ld.  Raym.  1028 ;)  1  Hale's  P.  C.  459. 

James  Clapp,  for  the  plaintiff,  cited  The  People  v.  Hubbard^ 
(24  Wend.  369;)  Curtis  v.  Hubbard,  (1  HiU,  336,  4  id.  437, 
S.  C.  in  error.) 

'By  the  Court,  Bronson,  J.  It  is  not  improbable  that  the 
jury  would  have  found  there  was  no  levy  upon  the  goods  in 
the  house  on  the^  twenty-fifth  of  December,  if  the  cause  had 
been  made  to  turn  on  that  question.  But  as  the  judge  assumed 
that  there  was  a  levy  on  that  day,  and  ruled  against  the  defen- 
dant on  another  ground,  we  cannot  avoid  passing  upon  the 
(]^estions  of  law  which  are  presented  by  the  charge.  And  I 
take  the  rule  to  be,  that  for  the  purpose  of  serving  civil  process 
in  the  first  instance,  whether  against  the  person  or  the  gioods 
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of  the  defendant  in  the  process,  the  officer  cannot  justify  the 
breaking  of  the  outward  door  of  the  defendant's  dwelling  house. 
But  where  the  execution  of  the  process  has  been  properly  com- 
menced,  the  officer  may  afterwards  break  the  outward  door,  if 
necessary,  for  the  purpose  of  continuing  and  completing  the 
execution.  This  distinction  is  fully  sustained  by  the  authori- 
ties cited  at  the  bar;  to  which  others  might  be  added  if  it 
were  necessary.(a)  If  the  defendant,  after  an  arrest,  escape 
and  take  shelter  in  his  dwelling  house,  the  officer  may  pursue, 
and  if  he  cannot  otherwise  gain  admission,  may  break  the  )iouse 
for  the  purpose  of  making  recaption.  And  the  principle  is  the 
same  where  the  officer  has  made  a  levy  upon  goods.  If  the 
defendant  has  afterwards  Aut  them  up  in  his  dwelling,  and 
the  officer  cannot  gain  admittance  upon  a  reasonable  demand, 
he  may  force  the  doors  for  the  purpose  of  regaining  his  posses- 
sion and  legal  control  over  the  property.  A  different  rule 
would  put  the  officer  in  a  most  perilous  condition.  By  the  ori- 
ginal levy,  he  makes  himself  answerable  to  the  creditor  for  the 
goods,  or  for  so  much  of  them  as  will  be  sufficient  to  satisfy  the 
debt ;  and  if  his  control  over  the  property  is  made  to  depend 
on  the  will  of  the  debtor,  it  is  easy  to  see  that  the  goods  may  be 
wasted  or  destroyed,  and  yet  the  officer  be  charged  with  the 
payment  of  the  debt.  When  a  levy  has  been  duly  made,  the 
property  is  in  the  custody  of  the  law,  and  the  officer  may  do 
whatever  is  necessary  for  the  purp<yse  of  maintaining  his  legal 
control  over  it. 

As  the  officer  did  not  remove  the  goods,  the  case  has  been 
likened  to  the  suffering  of  a  voluntary  escape  after  an  arrest  upon 
process  against  the  body.  But  it  is  not  imusual  in  this  state,  after 
a  levy  upon  goods,  to  leave  them  in  the  possession  of  the  debt- 
or, either  with  or  without  a  receiptor.  It  is  an  act  of  kindness 
towards  the  debtor,  which,  although  it  may  render  the  officer 


(a)  See  The  SiaU  y.  ArmfiOd,  (2  Hawhf  Rep.  246;)  Haggerty  y.  Wilder,  ^1^ 
Johu,  Rep,  287;)  The  StaU  v.  Thaekam,  (1  Ba^e  Rep.35B])  I  Smitk^e  ieadr 
Ca$.  39, 43, 4,  and  the  wU,  PkOad.  ed,  of  1844 ;  M'Oee  y.  Cfnan,  (4  BUekf,  Rep. 
13,  mti  (I).) 
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answerable  to  the  creditor,  or  involve  him  in  difficulty  with 
third  persons,  does  not  amount  to  an  abandonment  of  the  levy 
so  far  as  the  debtor  himself  is  concerned.  As  to  him,  the  prop- 
erty is  still  in  the  custody  of  the  law,  and  the  officer  may  come 
again  at  pleasure  to  complete  the  execution  of  the  process. 

The  only  remaining  question  arises  upon  the  judge's  order. 
Although  the  terms  were,  that  "  all  proceedings"  upon  the  exe- 
cution should  be  stayed,  in  legal  effect  it  only  stayed  a  sale  oi 
the  goods  until  the  motion  should  be  disposed  o£  If  there  had 
been  no  prior  levy,  the  order  might  have  prevented  the  making 
of  one.  But  here  there  had  been  a  prior  levy.  The  officer  had 
already  become  answerable  to  the  creditor  for  the  safe  keeping 
of  the  goods ;  and  it  would  be  a  most  unreasonable  constnic- 
tion  of  the  order  to  say,  that  it  tied  the  sheriff^s  hands  so  that 
he  could  not  take  care  of  the  property  until  it  should  be  decided 
whether  he  was  to  sell  or  not  It  would  put  it  in  the  power  of  the 
debtor  to  waste  or  dispose  of  the  goods,  leaving  the  sheriff  answer- 
able to  the  creditor  for  their  value.  These  orders  made  in  general 
terms  must  be  construed  with  reference  to  the  object  for  which 
they  were  granted ;  otherwise  great  injustice  will  be  dona  It 
is  not  unusual  to  see  an  order  that  all  proceedings  on  the  poit 
of  the  plaintiff,  without  any  qualification,  be  stayed  until  the 
defendant  can  make  some  motion.  Should  such  an  order  be 
taken  literally,  it  would  prevent  the  plaintiff  firom  preparing  pa- 
pers, or  employing  coimsel  to  oppose  the  motion.  In  the  case 
at  bar,  the  judge  could  have  intended  no  more  than  to  stay  a 
sale  on  the  execution  until  the  defendant  should  be  heard  on  his 
motion  to  set  aside  the  process ;  and  the  sheriff  might  well  le- 
ejLter  the  house  for  the  purpose  of  completing  the  inventory, 
and  doing  whatever  else  might  be  necessary  for  the  safe  keep- 
ing of  the  goods  until  the  motion  should  be  determined. 

New  trial  granted. 
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Waldron  and  others  vs,  Gianini. 

E.  died  in  1798,  haying  by  his  last  wUl  and  testament  devised  a  farm  to  his  son 
Medcef,  his  heirs  and  assigns  forever,  and  another  farm  to  his  son  Joseph,  in  like 
manner.  The  will  contained  this  clause :  *<  It  is  my  will,  and  I  do  order  and  ap- 
point, that  if  either  of  my  sons  should  depart  this  life  without  lawful  issue,  his 
share  or  part  shall  go  to  the  survivor."  In  1801,  the  sheriff  sold  all  the  estate 
which  Medcef  then  had  in  his  share,  by  virtue  of  a  jL  fa,  against  him  ;  and  Jo- 
seph died  in  1813,  leaving  Medcef  surviving.  Held,  that  the  estate  devised  to 
Medcef  was  a  base,  qualified  or  determinable  fee,  which  became  a  fee  simple  on 
the  death  of  Joseph,  and  bebnged  to  W. 

Ejectment,  tried  at  the  New-York  circuit  in  September, 
1842,  before  Kent,  C.  Judge.  The  premises  in  question  con- 
sisted of  a  lot  in  the  twelfth  ward  of  the  city  of  New- York,  to 
which  the  plaintiffi  claimed  title  as  devisees  under  the  will  of 
Medcef  Eden  junior.  The  defendant  claimed  under  a  sheriff's 
sale  of  the  premises  made  during  the  life  time  of  Medcef  Eden 
junior,  by  virtue  of  several  executions  against  him.  The  facts 
of  the  case,  which  were  presented  in  the  form  of  a  special  ver- 
dict, are  sufficiently  stated  in  the  opinion  of  the  court 

A.  L.  Jordan^  fox  the  plaintiff. 

jD.  Lord  J^n.,  for  the  defendant. 

By  the  Courts  Beardslet,  J.  Medcef  Eden  senior,  in  his 
lifetime,  and  at  his  decease,  was  seised  in  fee  simple  of  the 
premises  in  controversy  in  this  suit,  as  well  as  other  real  estate. 
He  died  in  1798,  having  previously  made  and  executed  his  last 
'  will  and  testament  so  as  to  pass  real  estate.  By  that  will  he 
gave,  devised  and  bequeathed  to  his  son  Joseph,  certain  lots  of 
ground  in  the  city  of  New- York,  to  hold  the  same  to  the  sole  and 
only  use  of  the  said  Joseph,  his  heirs  and  assigns  forever,  in  as 
full,  ample  and  beneficial  a  manner,  to  all  intents  and  purposes^ 
as  the  devisor  could  if  living.    There  was  a  similar  devise  of 
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certain  other  real  estate,  including  the  premises  now  in  suit,  to 
Medcef  Eden  junior,  the  other  son  of  the  testator. 

The  will  contained  this  clause :  "  It  is  my  will,  and  I  do 
order  and  appoint,  that  if  either  of  my  said  sons  should  depart 
this  life  without  lawful  issue,  his  share  or  part  shall  go  to  the 
suryivor ;  and  in  case  of  both  their  deaths  without  lawful  issue, 
then  I  give  all  the  property  aforesaid  to  my  brother  John  Eden 
of  Loftus  &c.,  in  Yorkshire,  and  my  sister  Hannah  Johnson  of 
Whitby,  in  Yorkshire,  and  their  heirs."  The  will  also  contain- 
ed a  general  clause  devising  all  the  rest,  residue  and  remain- 
der of  the  estate  of  the  testator,  not  therein  before  disposed  ofj 
to  the  said  Joseph  and  Medcef,  equally  to  be  divided  between 
them,  share  and  share  alike. 

This  will  was  in  fiill  force  when  the  testator  died.  His  two 
sons  mentioned  were  his  only  children  and  heirs  at  law ;  and 
on  his  decease  they  severally  entered  into  possession  oi  the 
lands  respectively  devised  to  them. 

In  the  year  1800,  judgments  were  recovered  in  the  supreme 
court  against  the  sons,  which  were  duly  recorded  and  docketed, 
ahd  upon  which  writs  o{  fieri  facias  were  issued  to  the  sheriff 
of  the  city  and  county  of  New- York.  By  virtue  of  these  writs 
the  sheriff  levied  upon  a  part  of  the  real  estate  so  devised  to 
Medcef  Eden  junior,  including  the  land  in  question,  and,  on 
the  twenty-second  day  of  April,  1801,  sold  the  same  to  Tennis 
Wortman,  who  afterwards  received  the  sheriflF's  deed.  This 
deed  purported  to  convey  all  the  estate,  right,  title  and  interest 
of  Medcef  Eden  junior  in  and  to  the  premises  described  therein ; 
and  Wortman  took  possession  under  the  deed. 

In  1802,  Joseph  Eden  and  Medcef  Eden  junior,  in  order  to 
Assure  and  confirm  the  title  of  Wortman  to  the  land  so  sold  and 
conveyed  by  the  sheriff,  united  in  a  deed  to  him,  by  which  they 
declared  that  they  released,  conveyed  and  confirmed  said  land 
to  said  Wottman,  his  heirs  and  assigns  forever. 

Joseph  Eden  died  in  1813,  leaving  no  issue,  and  without  ever 
having  had  issue. 

Hi  the  year  1819,  MMcef  Eden  junior  made  and  executed 
his  last  will  and  testament,  by  t^hich  he  devised  all  kis 
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ip  fae,  upon  certain  termsy  trusts  and  contiogencies.  Shortly 
after  making  this  will,  and  in  the  same  year,  be  died,  without 
ever  having  had  issue. 

As  to  the  land  in  controversy,  the  plaintiffi  are  admitted  to 
have  all  the  right  and  title  which  Meacef  Eden  junior  had, 
either  when  he  made  his  will,  or  at  the  time  of  his  decease,  and 
which  he  could  devise.  And  the  defendant  has  all  the  right 
and  title  which  Wortman  acquired  by  the  sheriff's  sale  and 
deed,  and  by  the  deed  from  Joseph  Eden  and  Medcef  Eden 
junior.  The  case,  in  my  estimation,  turns  exclusively  upon 
the  effect  and  operation  of  the  will  of  Medcef  Eden  senior,  the 
question  being  one  of  mere  construction.  If  Medcef  Eden 
junior  took  an  estate  in  fee  under  that  will,  Wortman  acquired 
that  estate  by  the  sheriff's  sale,  and  the  defendant,  having  his 
title,  has  a  complete  defence.  But  if,  on  the  contrary,  Medcef 
Eden  junior  took  but  a  life  estate  until  the  decease  of  Joseph, 
that  was  all  which  Wortman  acquired ;  and  the  defendant,  hav- 
ing no  greater  or  other  title  than  Wortman  thus  took,  has  at 
this  time  none  whatever,  and  the  plaintiffs  are  entitled  to  judg- 
ment 

The  will  of  Medcef  Eden  senior  has  on  several  occasions 
been  before  this  court  and  the  court  of  errors,  and  in  most  re^ 
spects  its  constructicMi  must  be  deeiped  settled.  The  result 
of  what  has  thus  far  been  decided  appears  to  be  as  follows: 
1st  The  devise  over  to  the  brother  and  sister  of  Medcef  Eden 
senior  was  void.  It  was  limited  on  too  remote  a  contingency; 
that  is,  an  indefinite  failure  of  issue  on  the  part  of  Joseph  Eden 
and  Medcef  Eden  junior.  ( Wilkes  v.  Lion,  2  Covmi?s  Rep. 
333 ;  20  John.  Rep.  483,  S.  C.)  2d.  The  devise  over  to  the 
surviving  brother  was  valid  as  an  executory  devise.  On  the 
decease  of  Joseph,  without  issue,  the  estate  created  in  his  favoi, 
whatever  may  have  been  its  nature,  terminated,  and  the  lands 
primarily  devised  to  him  passed  ui^der  the  will  to  Medcef  Eden 
junior  as  survivor.  {Anderson  v.  Jaokson,  16  Johns.  Rep. 
382 ;  WUkes  v.  LUm,  2  Cawen's  Rep.  389,  393,  394,  396,  7 ; 
PeU^treau  v.  Jadfso^,  11  Wend.  123.)  3d.  The  estate  in  the 
Iwids  devised  to  Josej^i,  which  on  his  deadi  p^S9ed  to  BM^Sjof 
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Eden  junior  as  survivor,  was  a  fee.  ( Wilkes  v.  Lunit  2 
C&weris  Rep.  333.)  4th.  During  the  life  of  Joseph,  Medcef 
Eden  junior  had  no  present  estate,  interest  or  right  in  the 
lands  devised  to  Joseph.  He  had  a  mere  possibility  or  expeo 
tancy  of  a  future  estate,  interest  or  right  {Jackson  v.  Waldron, 
13  Wend.  178;  11  id.  110, «  C.) 

It  will  thus  be  seen  that  most  of  the  important  and  intricate 
questions  which  could  be  raised  on  the  construction  of  this  will 
have  already  been  adjudicated ;  although  the  precise  point  now 
to  be  determined  has  not  before  directly  arisen. 

At  the  time  of  the  sheriff's  sale,  Medcef  Eden  junior  had  no 
estate  in  the  part  devised  to  Joseph.  He  had  but  a  bare  possibility 
of  a  future  estate.  This,  as  we  have  seen,  has  been  adjudged. 
Upon  the  same  principle,  Joseph  had  no  present  estate  or  right 
of  property,  but  a  mere  possibility  of  a  future  estate  or  right,  in 
the  share  devised  to  Medcef  Eden  jimior.  Joseph  would  hare 
had  an  estate,  in  the  event  of  his  siur^iving  Medcef;  but  that 
contingency  did  not  occiu*,  and  he  therefore  took  nothing.  Nor 
did  any  estate  vest  in  the  brother  and  sister  of  the  testator;  for 
the  devise  to  them  was  void.  Medcef  alone  had  an  estate  at  the 
time  the  sheriff  sold,  and  tlie  question  is  as  to  its  nature 
and  extent 

On  looking  through  the  decisions  heretofore  made  on  this 
will,  it  is  entirely  clear  that  they  all  proceed  upon  the  supposi- 
tion that  Joseph  and  Medcef  each  took  an  estate  in  fee  in  his 
own  part  or  share  of  their  father's  estate.  I  do  not  mean  by  this 
an  estate  in  fee  simple,  properly  speaking — a  pure  inheritance, 
free  from  any  and  every  qualification  or  condition.  Estates  m 
fee,  are  not  thus  restricted  in  their  nature.  Every  estate  which 
may  pass  to  heirs  general  by  descent,  and  continue  forever,  is  a 
fee ;  the  owner  having  the  entire  property  in  himself  Such  an 
estate  may  be  a  pure  fee  simple;  (4  Kenfs  Comm.  6,  6/A  ed. ; 
2  Bl.  Camm.  104,  106;  1  Cruise's  Dig.  68,  W  42  to  80;)  or 
it  may  be  a  qualified,  base  or  determinable  fee.  The  latter 
is  an  estate  which  may  continue  forever,  and  is  liable  to  be 
determined,  without  the  aid  of  a  conveyance,  by  some  act  or 
event  circtmiscribing  its  continuance  or  estent    Though  tbe 
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object  on  which  it  rests  for  perpetuity  may  be  transitory  or  per- 
ishable, yet  such  an  estate  is  deemed  a  fee,  because,  as  is  said,  it 
has  a  possibility  of  enduring  forever.  A  limitation  to  a  man 
and  Jhis  heirs,  so  long  as  A.  shall  have  heirs  of  his  body ;  or  to  a 
man  and  his  heirs,  tenants  of  the  manor  of  Dale ;  or  till  the  mar- 
riage of  B. ;  or  so  long  as  St.  Paul's  church  shall  stand,  or  a  tree 
shall  stand,  are  a  few  of  the  many  instances  given  in  the  books  of 
this  species  of  fee.  (4  KmCs  Ctrnvm,  9 ;  2  Bl.  Comm.  109 ;  1 
Cruises  Dig,  78,  5J  81  to  86 ;  Idle  v.  Cooke,  2  Ld,  Ray.  1148.) 
It  is  sometimes,  but  inaccurately,  called  a/<?6  simple  limited  and 
qualijied,  (1  Preston  On  Estates,  430.)  Thus,  Lord  Coke 
says,  "  he  that  hath  a  fee  simple  conditional  or  qualijied,  hath 
as  ample  and  great  an  estate  as  he  that  hath  a  fee  simple  abso- 
lute ;  so  as  the  diversity  appeareth  between  the  quantity  and 
quality  of  the  estate."  (1  Inst  18,  a,  ;  and  see  10  Rep,  97,  6.  / 
Plowd,  29,  657 ;   Vaugh,  Rep,  269,  270.) 

The  material  difference  between  a  fee  simple  and  other  fees 
is,  "that  the  former  estate  will,  the  latter  estate  may,  continue 
forever."  (1  Preston  On  Estates,  429, 431.)  Mr.  Preston  gives 
numerous  examples  of  determinable  fees ;  such  as  limitations  to 
a  man  and  his  heirs,  until  debts  shall  be  paid,  or  until  default  in 
their  payment  shall  be  made ;  and  he  adds :  "  There  is  scarcely 
any  event,  (being  a  lawful  event,)  and  to  happen  within  the  rule 
prescribed  against  perpetuities,  which  may  not  be  made  the 
cause  of  the  determination  of  this  fee ;  as  death,  without  having 
had,  or  toithout  leaving  issue^^  &c.    {Id,  431,  433.) 

"  All  fees,"  says  chancellor  Kent  in  his  commentaries,  "  liable 
to  be  defeated  by  an  executory  devise,  are  determinable  fees, 
and  continue  descendible  inheritances  until  they  are  discharged 
from  the  determinable  quality  annexed  to  them,  either  by  the 
happening  of  the  event  or  a  release."  (4  Kenfs  Comm.  9, 10 ; 
2  Bl.  Comm,  173.) 

These  authorities  might  suffice  to  show  the  true  character  of 
the  estate  devised  to  Medcef  Eden  junior  in  his  share :  that  it  was 
a  limited  and  determinable  fee,  the  whole  estate,  however,  being 
Tested  in  him.  But  the  books  are  full  of  cases  which  have 
been  adjudged  on  these  principles.    The  case  of  PeUs  v.  Brown^ 
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{Cro.  Jac.  590,)  was  very  much  like  the  present  There,  lands 
were  devised  to  Thomas  and  his  heirs  forever,  but  if  he  died  with- 
out issue,  living  William,  then  to  William  and  his  heirs  forever. 
And  all  the  justices  resolved  that  Thomas  had  a  fee,  subject  how- 
ever to  the  limitation  in  favor  of  William,  which  was  a  valid 
executory  devise.  That  virtually  decides  two  questions  which 
arise  on  this  will,  viz.  1st.  That  Medcef  Eden  junior  took  a  fee 
in  the  share  devised  to  him,  as  Joseph  also  did  in  his ;  and  2d. 
That  the  devise  over  to  the  surviving  brother  was  valid  as  aa 
executory  devise,  and  was  therefore  a  limitation  upon  the  pre- 
vious fee.  The  first  fee  could  not  be  a  fee  simple  absolute,  for 
it  was  qualified,  limited  and  restrained  by  the  devise  over  to  the 
survivor,  in  case  of  death  without  issue. 

The  doctrine  of  Pells  v.  Brown  has  been  uniformly  followed, 
and  numerous  decisions  have  been  made  upon  the  same  principle. 
(Posdickv.  Cornell^  1  Johns,  Rep.  440 ;  Jackson  v.  Blanshan^  3 
id.  292 ;  Anderson  v.  Jackson^  16  id.  382 ;  see  also  Doe  v.  Wti- 
ton,  2  Bos.  ^  Pull.  324 ;  Ray  v.  Enslin,  2  Mass.  Rep.  664 ; 
Hohnes  v.  Holmes,  5  Biiui.  252 ;  1  Roll.  Ahr.  835,  p/.  4;  Dw 
V.  Webber,  1  Bam.  ^  Aid.  713.)  In  Wilkes  v^Lion,  (2  Cowen, 
355,)  Chancellor  Sanford,  speaking  of  the  share  primarily  devised 
to  Joseph  Eden,  remarked,  that  he  was  prepared  to  say  the  will 
gave  to  Joseph  "a  fee,  determinable  on  his  deatti  without  issue 
then  living ;"  and  such  he  understood  to  have  been  the  opinion 
of  the  court  of  errors  in  Anderson  v.  Jackson.  Senator  Tracy, 
also,  in  the  case  of  Jackson  v.  Waldron,  (13  Wend.  204,)  alln- 
ding  to  the  estate  which  Joseph  took,  said :  "  What  this  estate 
was,  admits  I  think  of  no  doubt  f  it  "  has  been  repeatedly  de- 
cided by  this  court  to  be  a  determinable,  qualified  or  basefet? 

Now,  whatever  estate  Joseph  took  in  his  share,  Medcef  had  the 
like  in  the  part  devised  to  him.  That  was  in  no  sense  a  mere 
life  estate,  nor  a  fee  simple,  but  an  estate  det^iniiiable  on  a  con- 
tingency,  and  yet  one  which  might  last  forever ;  in  other  woids, 
a  "  determinable,  qualified  or  base  fee."  By  virtue  of  the  sher- 
iff's sale  to  Wortman,  he  acquired  all  the  estate  of  which  Med- 
cef was  then  seised.  Had  Medcef  died  without  issue,  in  the 
lifetime  of  Joseph,  the  estate  thus  acquired  by  Wortman  moflt 
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have  ceased,  and  Joseph  would  have  taken  an  absolute  fee 
simple  therein.  This  was  virtually  adjudged  in  Wilkes  v. 
Hcn^  (2  Cowen^s  Rep.  333.)  But  Joseph  died  first,  and  wlien 
that  event  occurred,  the  fee  simple  vested  in  Wortman.  Med- 
cef,  therefore,  at  the  time  of  his  death  in  1819,  had  nothing 
upon  which  his  will  could  operate,  and  the  plaintijQ^  can  make 
no  valid  claim  under  that  will. 

I  am  of  opinion  that  the  defendant  is  entitled  to  judgment 
upon  the  verdict. 

Ordered  accordingly. 


Stephenjs  vs.  Ely. 


In  pleadiDg  a  diacbarge  granted  under  the  compalsory  provision  of  the  bankrupt  act, 
it  18  not  sufficient  to  aver  that  the  defendant  Was  declared  a  bankrupt  by  the 
court  which  granted  the  discbarge  ;  but  the  averment  should  be  'that  he  wa$  a 
bankrupt f  setting  forth  enough  of  the  proceedings  to  show  jurisdiction. 

The  particular  acta  of  bankruptcy,  however,  on  which  the  creditors  proceeded,  need 
not  be  set  forth.    Per  Nelson,  Ch.  J. 

Declaration  on  a  bond  dated  in  May,  1841,  conditioned 
to  pay  $7144,  with  interest,  in  two  years.  Plea,  that  hereto- 
fore, to  wit,  on  the  26th  of  July,  1842,  at  a  district  court  of  the 
United  States,  &c.,  it  was  ordered  and  decreed  by  the  said  court 
that  the  said  Smith  Ely  [the  defendant]  be,  and  he  was  thereby 
declared  a  bankrupt,  pursuant  to  the  act  of  congress  passed  Au- 
gust 19th,  1841 ;  and  that  afterwards,  to  wit,  on  the  6th  of  Feb- 
ruary, 1843,  it  was  ordered,  decreed  and  allowed  by  the  said  dis- 
trict court,  in  pursuance  of  the  said  act  of  congress,  that  the  said 
Smith  Ely  be,  and  he  accordingly  thereby  was  declared  fully  dis- 
charged of  and  from  all  his  debts  provable  under  said  act,  which 
discharge  has  been  duly  certified  in  pursuance  of  said  act,  and  still 
remains  in  full  force  and  effect.  The  plea  then  averred  that,  at 
the  time  of  the  conmiencement  of  the  proceedings  against  the 
defendant  as  a  bankrupt,  and  at  the  time  he  was  declared  a 
bankrupt,  to  wit,  on  &c.,  he  was  a  merchant  residing  in  the 
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city  of  New-York,  and  owed  debts  to  an  amount  not  less  than 
$2000  ;  and  that,  on  the  petition  of  one  or  more  of  his  creditors, 
to  whom  he  owed  debts  amoimting  to  not  less  than  $600^  he 
was  declared  a  bankrupt  &c. — averring  further  that  the  said 
debts  were  not  contracted  in  consequence  of  defalcations  as  a 
public  officer  (fcc,  and  that  the  debt  in  question  was  provable 
under  the  said  act.  The  plaintiff  demurred,  assigning  for  cause, 
among  other  things,  that  the  plea  did  not  set  forth  any  specific 
act  of  bankruptcy  committed  by  the  defendant,  nor  aver  enough 
to  give  jurisdiction  to  the  court  which  granted  the  alleged  dis- 
charge.   The  defendant  joined  in  demurrer. 

W.  H.  Taggard,  for  the  plaintiff. 

W.  Skidmare,  for  the  defendant. 

By  the  Court,  Nelson,  Ch.  J.  The  dischaige  in  this  case 
was  granted  under  the  compulsory  provision  of  the  bankrupt  act, 
and  it  is  supposed  by  the  counsel  for  the  plaintiff  that  it  was 
necessary  to  aver  in  the  plea  the  existence  of  the  fects  upon 
which  the  creditors  were  authorized  to  proceed  and  have  their 
debtor  declared  a  bankrapt ;  or  in  other  words,  that  the  particu- 
lar act  or  acts  of  bankruptcy  upon  which  they  proceeded  against 
him  should  be  specified.  I  think  not.  As  the  proceeding  is 
one  taken  at  the  instance  of  the  creditors,  and  in  which  the 
debtor  is  to  be  regarded  as  an  adversary  party,  it  appears  to  me 
sufficient  for  him,  in  pleading  the  discharge,  to  aver  in  general 
terms  that  he  had  become  a  bankrupt,  within  the  true  meaning 
and  intent  of  the  act  of  congress.  To  hold  that  an  averment 
of  the  particular  act  or  acts  of  bankruptcy  is  essential  to  the 
validity  of  the  plea,  would  be  equivalent  to  holding  that  the 
debtor  must  assume  upon  himself  the  proof  of  the  averment  on 
the  trial,  if  put  in  issue  by  the  pleadings;  a  burthen  which  I 
apprehend  it  would  be  extremely  unjust  to  impose  upon  him, 
{Frary  v.  Dakirtj  7  Johns.  Rep.  76.)  He  can  hardly  be  held 
responsible  for  the  truth  and  existence  of  matters  which  have 
been  determined  against  him  by  a  competent  tribunal  in  an  ad- 
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versary  proceeding  on  behalf  of  the  creditors,  and  of  which,  they 
have  had  the  benefit.  The  question  under  this  clause  stands 
upon  a  very  different  footing,  as  it  respects  jurisdictional  facts, 
from  the  one  arising  under  the  voluntary  branch  of  the  law, 
where  the  bankrupt  is  the  moving  party,  and  must  see  that 
the  court  has  jurisdiction. 

The  pleadings  under  the  English  bankrupt  law  aflbrd  no 
light  upon  the  question,  as  that  act  prescribes  a  short  form  of 
pleading  the  certificate.  {Eden  On  Bankr.  426 ;  3  Chit.  PI 
911,  cd.o/ 1840.) 

The  pleader  in  this  case,  however,  instead  of  beginning  by 
setting  out  that  the  defendant  had  been  declared  a  bankrupt, 
should  have  begim  with  the  general  averment  that  the  defen- 
dant was  a  bankrupt,  within  the  true  intent  and  meaning  of  the 
act  of  congress,  setting  forth  enough  of  the  proceedings  to  give 
the  district  court  jurisdiction ;  and  then  taliter  processumfuU 
that  he  was  discharged  by  the  court. 

The  rules  of  pleading  as  heretofore  applied  in  cases  of  plead- 
ing discharges  under  oiu:  insolvent  laws,  \vill  afford  a  very  good 
guide  to  the  pleader  under  the  law  in  question,  mutaiis  mtUan- 
dis.  If  the  pleader  in  the  instance  before  us  had  consulted 
those  cases,  he  would  have  been  more  successful  in  presenting 
the  defence  in  a  skilful  and  lawyer-like  manner. 

I  think  the  plea  defective,  and  the  demurrer  well  taken. 

Judgment  for  the  plaintiff 
Vol.  VI.  .         77 
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Van  Sltke  vs.  Lettice. 

After  an  appeal  from  a  justice^s  judgment  to  the  common  pleas,  the  parties  agreed 
to  arbitrate  the  subject  matter  of  the  suit,  and  accQr4ing1y  entered  into  bonds  of 
submission,  which  contained  this  clause :  "  All  further  proceedings  in  said  rndt 
at  law  are  to  be  hereby  stayed  and  ended,  and  the  award  or  determination  &c.  is 
to  be  final*'  The  arbitrators  met  and  heard  the  parties,  but  were  unable  to  agree 
within  the  time  limited  by  the  submission,  and  finally  adjourned  without  day. 
Held,  that  the  submission  not  only  put  an  end  to  the  appe&l,  but  extinguished  the 
right  of  suing  upon  the  original  judgment 

The  case  of  Miller  y.  Van  Anken,  (1  Wend.  516,)  commented  on  and  explained. 

On  error  from  the  Montgomery  common  pleas.  Lettice  sued 
Van  Slyke  in  a  justice's  court,  and  declared  in  debt  on  a  judg- 
ment in  fevor  of  the  former  against  the  latter.  After  issue  join- 
ed, the  cause  was  tried,  and  judgment  rendered  against  Van 
Slyck,  who  appealed  to  the  common  pleas,  where  the  following 
facts  were  proved : 

The  judgment  declared  on  was  recovered  before  one  Wessels, 
in  April,  1842,  and  was  for  over  $26.  After  its  rendition,  Van 
Slyke  appealed  to  the  common  pleas,  and  the  justice  made  and 
filed  a  return  to  the  appeal  in  May,  1842.  On  the  11th  of 
June  following,  the  parties  entered  into  bonds  submitting  "  the 
matters  at  issue  between  them  in  the  suit  pending  in  the  con^ 
mon  pleas^^  to  arbitrators.  The  bonds  contained  this  clause  : 
"  All  further  proceedings  in  said  suit  at  law  are  to  be  hereby 
stayed  and  ended,  and  the  award  or  determination  of  the  said 
arbitrators  in  the  said  matter  is  to  be  finals  The  arbitrators 
met  and  heard  the  parties,  but  were  unable  to  agree  upon  an 
award  within  the  time  limited  by  the  submission,  and  finally 
adjourned  without  day. 

It  was  objected,  on  the  part  of  Van  Slyke,  that  the  submission 
operated  as  a  bar  to  the  right  of  suing  upon  the  original  judg*- 
ment,  and  that  Lettice  could  not  recover.  The  common  pleas  held 
otherwise,  however,  and  Van  Slyke  excepted.  Verdict  and  judg- 
ment in  fiivor  of  Lettice ;  whereupon  Van  Slyke  brought  error. 
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T.  B.  Mitchell^  fot  the  plaintiflf  in  error,  insisted  that  the  le- 
gal eflfect  of  the  submission  was  to  extinguish  the  proceedings  at 
law  from  their  commencement,  and  substitute  an  arbitration  in- 
stead thereof.  After  the  arbitrators  failed  to  agree,  the  remedy 
of  Lettice,  if  any,  was  upon  the  cause  of  action  on  which  his 
judgment  was  founded ;  not  upon  the  judgment  itself. 

/  C  Wright^  for  the  defendant  in  error.  The  present  case 
is  not  distinguishable  in  principle  from  that  of  Miller  v.  Van  An- 
ken,  (1  Wend.  616.)  The  object  of  both  parties  here  was  to  avoid 
the  necessity  of  trying  the  appeal,  and  this  is  "  the  suit  at  law" 
which  was  to  be  "  stayed  and  ended"  by  the  submission.  The 
phraseology  employed  is  entirely  inapplicable  to  the  judgment 
before  the  justice. 

Mitchell,  in  reply.  The  case  of  Miller  v.  Va7i  Anken  pro- 
ceeds upon  the  peculiar  phraseology  of  the  submission  there 
proved.  It  spoke  of  a  discontinuance,  and  expressly  confined 
this  to  the  appeal ;  the  effect  of  which  would  be  to  leave  the 
judgment  appealed  from  in  full  force.  (2  R.  S.  189,  §  209,  2d 
ed.;  id.  191,  §  224.)  Here,  however,  the  phraseology  is  not 
thus  restricted,  but  is  comprehensive  enough  to  embrace  the 
proceedings  on  the  appeal  not  only,  but  those  before  the  justice. 

To  hold  that  the  failure  of  the  arbitration  had  the  effect  of 
rendering  the  judgment  appealed  from  conclusive  upon  Van 
Slyke,  and  thus  prevent  him  from  contesting  the  original  cause 
of  action,  would  be  alike  unjust  to  him  and  contrary  to  the  ob- 
ject of  the  submission. 

By  the  Court,  Bea&dsley,  J.  An  appeal  from  a  justice's 
judgment  to  the  court  of  conmion  pleas,  transfers  the  cause  to 
the  latter  court.  The  statute  upon  this  subject  declares  that, 
"  upon  the  return  of  the  justice  being  filed,  the  court  of  com- 
mon pleas  shall  be  possessed  of  the  cause."  (2  R.  S.  261,  i 
201.)    It  is  the  same  cause  in  the  conunon  pleas  which  had 
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previously  been  pending  in  the  justice's  court.    {Id.  262,  3^  §§ 
210,  214,  216.(a) 

But  notwithstanding  the  cause  in  the  two  courts  is  the  same, 
the  appeal  does  not  extinguish  the  judgment  of  the  justice.  It 
is  still  a  judgment,  altliough  the  appeal  supersedes  all  further 
proceedings  upon  it.  {Id.  259,  §  192.)  This  consequence  re- 
sults from  merely  making  a  regular  appeal.  The  return  of  the 
justice  is  then  to  follow,  and  when  that  is  filed,  the  common  pleas 
becomes  fully  possessed  of  the  cause,  and  may  dispose  of  it  in 
various  ways.  One  of  these  is,  by  a  dismissal  or  discontinu- 
ance of  the  appeal,  in  which  case  the  judgment  before  the  jus- 
tice remains  in  full  force  and  effect.  {Id.  259  to  264,  §§  189, 
202^0  209,224,227.) 

In  Miller  v.  Van  Anke?i,  (1  Wend.  616,)  a  cause  had  been 
carried  to  the  common  pleas  by  appeal,  subsequently  to  which 
the  parties  agreed  to  submit  it  to  arbitrators,  providing  in  the 
bond  of  submission  '*  that  the  appeal  to  the  court  of  common 
pleas"  should  be  thereby  discontinued.  The  arbitrators  fiedled 
to  agree,  and  the  court  held  that,  as  the  ap])eal  had  been  "  ex- 
pressly abandoned,"  the  judgment  before  tlie  justice  remained 
in  force.  That  case  was  like  the  one  now  under  consideratioa, 
with  a  single  exception.  Here  tlie  agreement  is,  not  that  the 
"  appeal!^  shall  be  discontinued,  but  that  "  all  further  proceed- 
ings in  said  suit  at  law  are  to  be  hereby  stayed  and  ended." 
The  difference  in  my  opinion  is  material,  and  must  control  the 
present  case.  These  parties  intended  to  blot  out  and  end  the 
suit  at  law,  from  its  commencement  before  the  justice  to  its 
termination  in  the  common  pleas,  by  the  substituted  arrange- 
ment to  arbitrate. 

The  common  pleas  therefore  erred,  and  their  judgment  should 
be  reversed. 

Judgment  reversed. 

(a)  Henoe  seonnty  given  by  a  plaintiff,  cm  obtaining  a  wairant  or  attachment  be- 
fore a  justice,  extends  to  the  final  result  of  the  cause  in  the  oommon  pleas.  (TVowr 
▼.  NiehoU,  7  Wmd.  434 ;  BoU  y.  Chrdner,  21  id.  270.) 
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Pierce,  adm'r  of  Post,  vs.  Tan  Dyke. 

Replevin  in  the  detirut,  as  weD  as  the  eepit,  will  fie  for  a  wnuigful  taking  of  goods, 
without  pieviouBly  demanding  them. 

A.t  haying  wioDginUy  taken  a  note  belonging  to  B.  from  his  possession,  afterwards 
delivered  it  to  C,  an  attorney  %t  law,  and  B.  then  brought  replevin  in  the  detinet 
against  C,  without  any  previous  demand  :  Held,  that  B.  was  entitled  to  recover, 
unless  C.  received  the  note  bona  fide,  and  for  a  lawfnl  purpose,  e.  g.,  to  eoUeet; 
and  that  the  tfntM  of  proving  this  lay  upon  him. 

Held  further,  that  a  receipt  signed ^y  C,  and  dated  at  or  about  the  time  of  the  de- 
livery of  the  note  to  him,  acknowledging  that  it  was  left  by  A.  for  collection^ 
was  not  per  te  evidence  of  the  fact 

A  defendant  in  replevin  who  succeeds  at  the  trial  under  the  plea  of  mm  detinet,  on 
the  sole  ground  that  the  property  should  have  been  demanded  before  suit  brought, 
is  not  entitled  to  judgment  for  a  return,  or  for  the  value  of  the  property. 

In  order  to  entitle  the  defendant  to  judgment  for  a  return  du;.  under  the  plea  of  mm 
detinet,  he  must  succeed  upon  both  branches*  of  the  issue ;  and  qttere  whether 
such  judgment  is  proper  even  then,  unless  there  be  some  other  plea  or  notice. 

Replevin  in  the  detinet,  tried  at  the  Greeue  circuit  in  No- 
vember, 1841,  before  Cushman,  C.  Judge.  The  plaintiff  sought 
to  recover  a  promissory  note  for  $130,13,  made  by  Keimedy 
&  Sylvester  on  the  22d  of  December,  1840,  payable  to  the  in- 
testate or  order  thirty  days  after  date.  Plea  non  detinet.  The 
case  was  this :  The  intestate  died  about  the  first  of  May,  1841, 
the  note  then  being  in  his  possession,  and  not  having  been  en- 
dorsed. A  few  minutes  after  he  expired,  Hannah  Sharp,  who 
had  recently  come  from  the  poor  house,  and  who  had  lived 
with  the  intestate  for  the  last  eight  or  ten  days  of  his  life,  open- 
ed the  intestate's  chest,  took  out  his  pocket  book,  selected  the 
note  firom  among  his  papers,  and  carried  it  away.  This  was 
done  in  presence  of  a  witness,  who  at  her  request  selected  the 
note  for  her,  she  being  uiikble  to  read.  She  delivered  the  note 
a  few  days  afterwards  to  the  defendant,  who  is  an  attorney  at 
law.  The  defendant  gave  in  evidence  a  receipt  purporting  to 
have  been  given  by  him  to  Hannah  Sharp,  on  the  10th  of  May, 
1841,  'W'hich  stated  that  the  note  was  received  for  collection. 
it  did  not  appear  upon  what  occasion  the  receipt  was  made,  or 
that  it  had  ever  been  in  the  hands  of  Hannah  Sharp.    The 
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plaintiff  objected  to  receiving  the  receipt  in  evidence;  but  the 
objection  was  overruled.  The  administrator  had  demanded  the 
note  from  the  defendant ;  but  it  was  after  the  writ  of  replevin 
had  been  delivered  to  the  sheriff  to  be  served.  A;  the  time 
of  the  demand,  the  defendant  did  not  claim  any  interest  in  the 
note.  After  the  note  was  delivered  to  the  plaintiflf  by  the  sher- 
iif,  the  makers  paid  it  to  the  plaintiff.  The  judge  ordered  a 
nonsuit,  and  directed  the  jury  to  find  a  verdict  in  favor  of  the 
defendant  for  the  value  of  the  property — the  amoimt  of  the  nota 
Verdict  accordingly.  The  plaintiff  now  moved  for  a  new  trial 
on  a  case. 

Van  Vleck  ^  Pruyn^  for  the  plaintiffl 

IL  Hogeboom,  for  the  defendant. 

Bf/  the  Court,  Bronson,  J.  The  demand  of  the  note  was 
of  no  avail,  for  the  reason  that  it  was  made  after  the  suit  had 
been  commenced  by  delivering  the  writ  to  the  sheriff  to  be 
served.  This  presents  the  question  whether  the  action  could 
be  maintained  without  a  previous  demand.  It  is  settled  that 
replevin  in  the  detinet,  as  well  as  the  cepit,  will  lie  for  a  wrong- 
ful  taking;  and  in  that  case  no  demand  is  necessary.  {Cum- 
mings  V.  Vorce,  SHtll,  282.)  Hannah  Sharp  took  the  note  tor- 
tiously,  and  delivered  it  to  the  defendant.  Trespass,  or  replevin 
in  either  form,  might  have  been  brought  against  her.  Will  it 
lie  against  the  defendant  ?  In  Barret  v.  Warren,  (3  £fi«,  348,) 
we  held  that  a  demand  was  necessary  before  an  action  could 
be  maintained  against  one  who  purchased  the  goods  bona  fide, 
or  received  them  as  a  bailee,  without  any  fault  on  his  part,  from 
a  wrongdoer.  But  it  is  enough  for  the  plaintiff  to  show  his 
title,  and  the  original  tortious  taking.  The  burden  then  lies  on 
the  purchaser  or  bailee  to  show  that  he  came  to  the  possession 
of  the  property  for  a  lawful  purpose,  and  in  perfect  good  faith« 
if  he  knew,  or  had  any  reason  to  believe,  that  he  was  dealing 
with  one  who  acquired  the  property  unlawfully,  he  may  then 
be  treated  as  a  wrongdoer,  without  any  demand  by  the  true 
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owner.  In  this  case,  if  we  lay  the  receipt  out  of  view,  as  I 
think  we  must,  there  is  nothing  to  show  that  the  defendant  re- 
ceived the  note  for  any  lawfiil  purpose.  -The  fact  that  he  is  an 
attorney,  standing  alone,  proves  nothing  to  the  purpose.  It  is 
the  naked  case  of  a  man's  receiving  goods  hy  delivery  from  a 
trespasser,  without  showing  why  or  to  what  end  the  delivery 
.was  made.  I  think  the  owner  may  treat  such  an  one  as  a 
wrongdoer  without  any  prior  demand.  Trespass,  or  replevin 
in  the  cepit,  would  lie. 

It  is  said  that  the  note  was  delivered  to  the  defendant  for 
collection,  and  that  the  receipt  was  properly  admitted  as  a  part 
of  the  res  gesicB.  But  the  witness  does  not  say  one  word  about 
a  delivery  for  collection ;  and  it  does  not  appear  that  the  receipt 
was  made  at  that  time,  or  that  it  was  ever  in  the  hands  of  Han- 
nah Sharp.  For  aught  that  appears,  it  may  have  been  made  after 
the  trial  commenced.  I  will  not  presume  that  the  defendant  has 
done  any  thing  which  is  wrong ;  but  before  he  can  defeat  the 
plaintiflf's  action  he  must  show  affirmatively  that  he  is  without 
fault    The  receipt  should  not  have  been  received  in  evidence. 

On  the  new  trial  which  must  be  ordered,  it  may  again  be- 
come a  question  what  damages  should  be  awarded  to  the  de- 
fendant in  case  he  succeeds.  And  clearly,  he  will  not  be  enti- 
tled to  the  value  of  the  property ;  but  only  to  nominal  damages. 
The  plea  was  non  detinet,  which  put  in  issue,  Jirst,  the  deten- 
tion, and  second,  the  property  of  the  plaintiff  in  the  goods.  (2 
jK.  S.  529,  §  40.)  There  was  no  further  plea  or  notice  to  entitle 
the  defendant  to  a  return.  ({  44.)  When  the  defendant  obtains 
judgment  by  discontinuance  or  nonsuit  before  pleading — ^for  so 
I  think  the  statute  must  be  construed — ^he  is  entitled  to  a  return 
of  the  goods.  But  when  he  obtains  judgment  by  default  or 
otherwise  after  having  pleaded,  he  can  only  have  a  return  of 
the  goods  where  the  matter  pleaded  would,  if  true,  entitle  him 
to  such  return.  And  it  is  only  where  he  is  entitled  to  a  return, 
that  he  can  waive  that  right,  and  take  judgment  for  the  value 
of  the  property.  (§  63 — 66.)  It  is  settled  that  success  upon' 
the  plea  of  non  cepit  does  not  entitle  the  defendant  to  a  return 
of  the  property,  or  to  the  value  as  a  substitute.    He  must  add 
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•  an  avowry  or  cognizance,  or  plead  property  in  himself  or  a  third 
person.  (7%e  People  v.  Niagara  C.  P.,  4  Wend.  207;  Be- 
nrns  V.  Beekman,  3  id.  667 ;  Smith  v.  Snpder,  15  id.  324 ; 
Prosser  v.  Woodward,  21  trf.  205.)  I  think  the  rule  is  the 
same  on  the  plea  of  non  detinetj  unless  the  jury  find  bodi' 
branches  of  the  issue  in  favor  of  the  defendant  We  have  already 
seen  that  there  are  two  branches  to  the  issue  upon  that  plea — 
the  detention,  and  the  property  of  the  plaintiff.  If  the  jury 
find  that  the  plaintiff  had  no  property  in  the  goods,  it  may  be 
that  the  defendant  should  then  have  a  return ;  though  the  44th 
section  rather  militates  against  that  conclusion.  It  will  be  time 
enough  to  decide  the  point  when  it  necessarily  comes  up.  In  this 
case  it  does  not  arise.  The  plaintiff  clearly  owns  the  note.  The 
defendant  has  no  lien  or  other  interest  in  the  property.  If  he 
succeeds,  it  must  be  on  the  sole  ground  that  there  should  have 
been  a  demand  before  suit  brought,  and  so  the  detention  was 
not  wrongful.  It  would  be  manifestly  wrong  in  such  a  case  to 
give  judgment  for  a  return,  or  for  the  value  of  the  property. 
The  defendant  has  lost  nothing  which  belonged  to  him,  and 
the  plaintiff  has  got  nothing  but  his  own.  Nominal  damages 
for  the  technical  wrong  in  proceeding  without  a  demand  is  all 
that  the  defendant  can  recover. 

New  trial  granted. 


The  Watebvliet  Turnpike  Company  va.  M'EIean. 

The  maxim  fdUa  demonttratio  non  nocet  applies  to  statates  as  well  as  to  deeds  and 

wills.    Per  Bkajizmley,  J.  ^ 

Where  one  statute  is  refeiTed  to  in  another  by  soTeral  descriptive  partioniam,  sane 

of  which  are  manifestly  false,  and  othen  true,  the  former  may  be  rejected  as  sor- 

plusage,  provided  the  remainder  is  sufficient  to  show  clearly  what  was  meant. 
The  Watervliet  Turnpike  Company  is  not  subject  to  the  restrictions  imposed  by  1 

R.  S,  584,  §  36.  ^ 

"Accordingly,  in  an  action  biooght  by  the  company  to  recover  the  penalty  given  hj 

I  R.S.  588,  §  55,  ibr  passing  round  their  gate  in  order  to  avoid  the  payoMot  oi 

loll;  held,  that  they  were  entitled  to  recover,  notwithstunding  the  defendant  fivd 

within  a  mile  of  the  gate. 
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On  error  from  the  mayor's  court  of  the  city  of  Albany.  The 
Watervliet  Turnpike  Company  brought  an  action  of  debt 
against  the  defendant  M'Kean,  in  the  justices'  court  of  the  city 
of  Albany,  claiming  to  recoyer  a  penalty  of  five  dollars  for  pass- 
ing round  a  gate  on  their  road,  to  avoid  the  payment  of  toll, 
contrary  to  1  R.  S.  688,  §  66.  It  was  proved^  on  the  trial  that 
the  defendant  resided  within  one  mile  of  the  gate,  and  he 
therefore  claimed  to  be  exempt  from  the  obligation  to  pay  toll, 
within  1  R.  S.  684,  6,  §  36,  subd.  3.  The  company  contended 
that  this  section  of  the  statute  did  not  apply,  for  the  reason  that, 
by  an  act  passed  in  1829,  they  were  relieved  firom  the  operation 
of  it  {Sess.  L.  of  1829,  p.  393,  §  6.)  Judgment  was  rendered 
against  the  defendant,  which  was  reversed  by  the  mayor's  court 
on  certiorari,  and  the  company  thereupon  sued  out  a  writ  of  error. 

M^Kovm  4*  Van  Buretij  for  the  plaintifb  in  error. 

Hi  G.  Wheatanj  for  the  defendant  in  error. 

By  the  Court,  Beardsley,  J.  ^he  fifty-fifth  section  of 
article  four,  title  two,  chapter  eighteen,  of  the  revised  stat- 
utes, is  as  follows:  "Every  person  who,  to  avoid  the  pay- 
ment of  the  legal  toll,  shall,  with  his  team,  carriage  or  horse, 
turn  out  of  a  turnpike  road,  or  pass  any  gate  thereon,  on 
ground  adjacent  thereto,  and  again  enter  on  such  road,  shall  for 
each  offence  forfeit  the  sum  of  five  dollars  to  the  corporation  in- 
jured." (1  R.  S.  688.)  By  the  thirty-sixth  section  of  the  third 
article,  same  title,  it  is  provided,  that  tolls  shall  not  be  collected 
^  at  any  gate  of  any  company  incorporated  under  this  title  &c., 
firom  any  person  residing  \Athin  one  mile  of  the  gate  at  which 
toll  is  demanded,  unless  he  shall  be  employed  in  the  carriage  or 
transportation  of  the  property  of  other  persons,  not  so  residing." 
(1  R.  S.  684,  6,  §  36,  subd.  3.) 

The  Watervliet  Turnpike  Company  was  created  by  an  act 
passed  on  the  thirty-first  of  March,  1828.  {Sess.  Laws  of  1828, 
p.  163.)  It  was  authorized  to  make  a  turnpike  road  *^  from  the 
north  boundary  line  of  the  city  of  Albany,  to  the  upper  ferry 
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opposite  the  city  of  Troy,"  and  the  act  declares  that  ^  the  said 
company  shall  have  all  the  rights,  privileges,  powers  and  im- 
munities granted,  and  be  subject  to  all  the  regulations,  restric- 
tions and  liabilities  imposed  by  title  ^r^^,  chapter  eight,  of  the 
revised  statutes,  except  as  the  same  are  altered  or  modified  by 
this  act."    {Id.  154,  i  4.) 

The  reference  here  made  to  chapter  eight  of  the  revised  stat- 
utes is  plainly  a  mistake.  That  chapter  relates  to  the  "  duties  of 
the  executive  officers  of  the  state,"  and  to  "  various  matters  con- 
nected with  their  respective  departments."  {I  R.S.  162.)  The 
l^slature  obviously  meant  to  refer  to  chapter  eighteen,  which 
relates  to  corporations  in  general,  and  to  the  first  title  of  that 
chapter.  {Id.  577.)  This  title  relates  particularly  to  turnpike 
corporations,  and  the  plaintiffs  were  subjected  to  its  provisions, 
except  so  far  as  these  were  modified  by  the  charter,  notwith- 
standing the  chapter  was  referred  to  by  a  wrong  number.  {See 
Sess.  Laws  of  1828,  p.  154,  §  10,  and  1  iJ.  S.  578,  §  1.)  To 
construe  the  reference  according  to  its  literal  import,  would  be 
to  make  the  act  of  1828  absurd  and  senseless  in  this  respect. 
Sections  fifty-five  and  thirty-six  above  set  forth,  were  therefore 
origmally  as  clearly  applicable  to  this  turnpike  company  as  to 
any  other.  It  could  sue  and  recover  a  penalty  for  passing  round 
its  gate ;  but  no  person  residing  within  a  mile  of  the  gate  was 
ordinarily  bound  to  pay  toll,  and  consequently  could  not,  except 
xmder  special  circumstances,  incur  a  penalty  for  evading  it 

But  the  charter  of  this  company  was  amended  by  an  act  pass- 
ed in  1829,  the  sixth  section  of  which  is  as  follows :  "  The  said 
company  is  hereby  exempted  from  the  restriction  contained  in 
the  thirty-sixth  section  of  the  third  article  of  the  sixteenth 
chapter  of  the  revised  statutes,  relaflng  to  turnpike  incorpora- 
tions."   {Sess.  Laws  of  1829,  p.  393.) 

This  section  refers  to  some  restriction  then  resting  on  the 
company,  and  which  was  thereby  intended  to  be  removed.  The 
sixteenth  chapter  of  the  revised  statutes,  however,  contains  no 
restriction  upon  turnpike  companies^  but  is  entitled  "  Of  High- 
ways, Bridges  and  Ferries."  (1  R.  S.  501.)  That  part  of  the 
revised  statutes  '^  relating  to  turnpike  incorporations,"  is  found 
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in  the  eighteenth  chapter ;  and  by  the  thirty-sixth  section  of 
the  third  article  of  this  chapter,  turnpike  corporations  are  re- 
stricted from  exacting  toll  of  various  classes  of  persons,  among 
whom  are  those  residing  within  a  mile  of  their  gates.  That  re- 
striction, as  we  have  seen,  rested  upon  the  plainti&  in  1829, 
and  was  undoubtedly  the  one  intended  to  be  removed  by  the 
amendatory  act  then  passed.  Does  the  erroneous  reference  to 
the  chapter  in  which  the  restriction  is  found,  prevent  this  in- 
tention from  taking  effect  ? 

A  statute  is  not  to  be  nullified  because  some  of  its  provisions 
are  absurd,  repugnant  or  untrue.  It  should  be  so  construed  as  to 
make  it  effective,  rather  than  to  destroy  it.  {Britton  v.  Wardj  2 
BoU^s  Rep.  127 ;  Moore  v.  Hussey,  Hob.  Rep,  93, 97.)  If  enough 
remain,  after  rejecting  the  parts  which  are  inappropriate,  to  show 
what  was  intended  by  the  legislature,  that  will  suflBce.  In  2%« 
Chancellor  of  OxforcPs  case,  (10  Rep,  57,)  it  was  resolved,  that 
in  an  act  of  parliament,  the  "  misnomer  of  d  corporation,  when 
the  express  intention  appears,  shall  not  avoid  the  act  no  more 
than  a  will,  for  parliament^  testament^  et  arbitramentum,  are 
to  be  taken  according  to  the  minds  and  intentions  of  those  who 
are  parties  to  them.  And  therefore  when  the  description  of  a 
corporation  in  an  act  of  parliament  or  in  a  will  is  such,  that  the 
true  corporation  intended  is  apparent,  and  it  is  impossible  to  be 
intended  of  any  other  corporation,  although  the  right  name  of 
the  corporation  (which  is  requisite  to  be  expressed  in  grants 
and  deeds)  is  not  precisely  followed,  yet  the  act  of  parliament 
and  will  sliall  take  effect."  Now  in  the  present  case,  the  "  true 
chapter  meaAt"  by  the  sixth  section  of  the  act  of  1829  is  so 
apparent,  that  "  it  is  impossible  to  be  intended  of  any  other ;" 
and  the  provision  should  therefore  "take  effect."  In  Massa- 
chusetts, where  a  statute  referred  to  a  vote  of  a  town  by  a 
wrong  date,  it  was  held  that  the  date  might  be  rejected  as 
surplusage,  the  reference  being  clear  without ;  it  and  on  this 
principle  effect  was  given  to  the  statute.  {Shrewsbury  v.  Boyls- 
ton,  1  Pick,  105;)  The  maxi:n  falsa  demonsiratio  non  nocet, 
is  founded  in  common  sense  as  well  as  law,  and  is  not  less  ap- 
plicable to  statutes  than  to  wills  and  deeds. 
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There  are  other  well  established  principles  and  maxims  for 
the  interpretation  of  statutes,  which  lead  to  the  same  result 
« Every  statute  ought  to  be  expounded,  not  according  to  the 
letter,  but  according  to  the  meaning :  qui  haret  in  litera  /usret 
in  cortice.^  {Dwarris  on  Stat.  690.)  And  the  intention  is  to 
govern,  although  such  construction  may  not,  in  all  respects, 
agree  with  the  letter  of  the  statute.  {Phwd.  Rep.  206.)  ''Con- 
structions of  statutes  are  to  be  made  of  ttie  whole  acts,  accord- 
ing to  the  intent  of  the  makers,  and  so  sometimes  are  to  be  ex- 
pounded against  the  letter,  to  preserve  the  intent"  ( The  King 
V.  The  Bishop  of  London,  1  Show.  491 ;  Bac.  Abr.  tit.  Statute, 
(/),  pi.  6]  Sir  W.  Jme^  Rep.  106.)  "The  meaning  of  the 
words  of  an  act  of  parliament  is  to  be  ascertained  from  the  sub- 
ject to  which  it  refers."  (3  Bing.  193,  per  Best,  Ch.  /)•  The 
reason  and  object  of  a  statute  are  a  clue  to  its  true  meaning. 
[Dwarris  on  Stat.  696.)  Now  the  words  contained  in  the 
sixth  section  of  the 'act  of  1829,  are  entirely  pertinent  and  sen- 
sible, when  considered  in  reference  to  the  eighteenth  chapter  of 
the  first  part  of  the  revised  statutes,  but  are  utterly  idle  and 
senseless  when  applied  to  the  sixteenth  chapter.  It  is  obvious, 
moreover,  that  the  design  of  the  act  was  to  give  increased  en- 
couragement to  the  company  in  their  enterprise.  It  shortened 
their  road,  while  it  gave  additional  toll ;  and,  eflfect  being  given 
to  the  sixth  section,  it  authorized  them  to  receive  toll  of  many 
persons  who  before  were  exempt  from  it. 

I  have  therefore  no  hesitation  in  holding  that  the  sixth  sec- 
tion of  the  act  of  1829  exempts  this  company  from  the  restric- 
tion contained  in  the  thirty-sixth  section  of  title?  first,  chapter 
eighteen  of  the  revised  statutes ;  and  that  persons  residing  with- 
in a  mile  of  their  gate  are  bound  to  pay  toll,  like  others,  and 
may  subject  themselves  to  a  penalty  by  passing  round  it 

Penal  statutes,  in  declaring  what  acts  shall  constitute  an  of- 
fence, and  in  prescribing  the  punishment  to  be  inflicted,  are 
certainly  to  be  construed  rigorously.  {Dwarris  on  Stat.  736.) 
This  principle  is  not  denied  or  questioned.  But  there  is  no  lack 
of  certainty  in  the  fifty-fifth  section  of  the  revised  statutes,  which 
imposes  the  penalty  sought  to  be  recovered  in  this  case ;  nor  in 
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the  thirty-sixth  section,  which  exempts  certain  persons  from 
the  payment  of  tolls.  The  only  doubt,  so  far  as  any  exists  is, 
whether  the  act  of  1829  did  not  relieve  this  company  from  the 
restriction  contained  in  the  last  mentioned  section.  I  have 
stated  the  reasons  on  which  I  think  it  did ;  and  if  the^  are  well 
founded,  the  judgment  of  the  mayor's  court  should  be  reversed, 
and  that  of  the  justice  affirmed. 

Judgment  accordingly. 


Jones  vs.  Thompson. 


Tbfi  defendant  in  a  justice*!  oonrt  demmred  to  the  dedaiatiaD,  and  the  dennnrer  was 
oyerruled.  He  then  amended  by  pleadinj^  the  general  iaaue ;  and,  after  verdict 
and  judgment  against  him,  appealed  to  the  common  pleas.  Held,  that  the 
latter  court  had  no  right  to  pass  upon  the  issue  of  law  joined  before  the  justice, 
but  was  bound  to  try  the  cause  upon  its  merits. 

Otherwise,  had  the  defendant  appealed  at  once,  after  the  decision  against  him  on 
the  demurrer)  without  joining  issue  upon  the  merits. 

Hie  rule  is  the  same  whether  the  cause  be  carried  to  the  common  pleas  by  certio- 
rari or  appeal. 

The  case  of  Wickware  v.  Bryan,  (11  Wend,  585,)  commented  on,  and  the  repor- 
ter's abstract  conected. 

On  error  from  the  Dutchess  common  pleas.  Jones  sued 
Thompson  before  a  justice  of  the  peace,  and  on  the  joining  of 
issue  the  defendant  demurred  to  the  declaration  for  a  misjoinder 
of  counts,  and  the  plaintiff  joined  in  demurrer.  The  justice 
overruled  the  demurrer,  and  the  defendant  thereupon  pleaded 
the  general  issue.  The  cause  was  afterwards  tried,  and  a  ver- 
dict and  judgment  rendered  in  favor  of  the  plaintiff  for  fifty 
dollars,  from  which  the  defendant  appealed  to  the  common 
pleas.  When  the  cause  was  called  on  for  trial  in  the  latter 
court,  the  defendant  insisted  that  the  issue  of  law  joined  before 
the  justice  should  be  argued,  and  the  court  decided  that  they 
would  hear  the  argument,  to  which  the  plaintiff's  counsel  ex- 
cepted. The  issue  of  law  was  then  argued,  and  the  court  held 
that  the  defendant  was  entitled  to  judgment  upon  the  demurrer. 
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Judgment  was  rendered  accordingly,  without  trying  the  issue 
of  fact,  and  the  plaintiff  thereupon  brought  error. 

E.  M,  Swift,  for  the  plaintiff  in  error. 
W.EnOj  for  the  defendant  in  error. 

By  the  Court,  Nelson,  Ch.  J.  I'he  common  pleas  clearly 
erred.  There  was  no  issue  of  law  before  them.  The  defen- 
dant had  virtually  withdrawn  the  demurrer,  and  gone  to  an 
issue  of  fact;  the  only  one  in  the  case.  By  amending  and 
pleading  the  general  issue,  he  admitted  the  correctness  of  the 
judgment  upon  the  demurrer.  Had  he  intended  to  rely  upon 
any  error  in  that  judgment,  he  should  not  have  amended,  but 
left  the  issue  upon  the  record,  and  taken  his  appeal  at  once. 
Who  ever  heard  of  an  issue  of  law  upon  the  record,  in 
this  court,  after  the  party  demurring  has  had  leave  to  amend, 
and  has  availed  himself  of  the  privilege  by  joining  an  issue 
of  fact? 

The  case  of  Wickware  y/ Bryan,  (11  Wend.  545,)  was  sup- 
posed by  the  reporter  to  have  sanctioned  the  practice  pursued 
by  the  common  pleas  in  this  case ;  but  it  did  not  decide  the 
point,  as  the  court  took  no  notice  of  the  mode  in  which  the 
question  came  up  for  review.  I  well  recollect  conversing  with 
the  late  chief  justice,  after  the  report  of  that  case,  upon  the  ap- 
parent sanction  given  to  the  hearing  of  an  issue  in  law  on  ap- 
peal after  it  had  been  withdrawn  from  the  record ;  when  he  ad- 
mitted the  irregularity  of  the  practice,  and  said  he  had  not 
turned  his  attention  to  the  point  while  considering  the  case,  but 
had  passed  directly  on  to  an  examination  of  the  merits. 

The  court  has  since  repeatedly  refused  to  entertain  a  ques- 
tion upon  the  demurrer,  after  the  party  has  amended  by  joining 
an  issue  of  fact,  as  well  where  the  case  came  before  the  common 
pleas  on  certiorari,  as  on  appeal ;  though  I  do  not  find  that  the 
point  has  got  into  the  books. 

The  court  below  erred,  and  the  judgment  must  be  reversed. 

Ordered  accordingly. 
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MiLLiKEN  VS.  Selye  and  Lunt. 

In  replevin,  the  affidavit  and  bond  required  by  2  jR.  S.  523,  ^  7,  are  essential  to  the 
sheriff's  right  of  executing  the  writ. 

To  an  avowry  that  the  goods  in  question  were  taken  by  way  of  distress  for  rent 
while  on  the  demised  premises,  the  plaintiff  pleaded  a  prior  seizure  under  a  writ 
of  replevin  issued  in  his  favor  against  the  tenant,  and  that  the  defendant  took  the 
goods  before  a  reasonable  time  bad  elapsed  for  their  removal ;  but  the  plea  did 
not  show  that  any  affidavit  or  bond  was  ever  delivered  to  the  officer  by  whom  the 
writ  was  executed.     Held,  that  the  plea  was  bad. 

After  the  seizure  of  property  on  demised  prerais€»3  by  virtue  of  a  writ  of  replevin,  it 
ia  to  be  deemed  in  custodiam  legis,  and  is  therefore  not  liable  to  distress  for  rent 
until  a  reasouable  time  for  its  removal  shall  have  elapsed.    SembU, 

The  plaintiff  declared  in  replevin  for  taking  three  engine 
lathes,  and  some  other  articles,  on  the  10th  of  August,  1843, 
from  certain  premises  in  the  city  of  Rochester.  Avowry  and 
cognizance  by  the  defendants  respectively,  that  the  taking  was 
by  virtue  of  a  distress  warrant,  for  rent  due  the  defendant  Selye, 
from  one  Kenyon,  to  whom  the  premises  were  demised.  Plea, 
that  on  the  9th  of  August,  1843,  the  property  was  seized  under 
a  writ  of  replevin  in  favor  of  the  plaintiff  against  Kenyon,  and 
was  in  the  custody  of  the  sheriff  by  virtue  of  the  writ  when  the 
defendants  took  it ;  alleging  that  a  reasonable  time  for  removing 
the  property  had  not  elapsed  before  the  taking  complained  of. 
Demurrer,  assigning  for  cause  that  the  plea  did  not  show  the 
making  and  delivery  to  the  sheriff  of  the  affidavit  and  bond  re- 
quired by  2  R.  S.  523,  §  7.    Joinder. 

E.  Mather,  for  the  plaintiff. 

/  C  Campbell,  for  the  defendant 

By  the  Court,  Nelson,  Ch.  J.  The  plea  is  bad  for  the  rea- 
son assigned  in  the  special  cause  of  demurrer.  The  statute  for- 
bids the  execution  of  a  writ  of  replevin  in  any  case,  unless  the 
requisite  affidavit  and  bond  be  delivered  to  the  sheriff.  A  com- 
pliance with  the  statute  is  in  tlie  nature  of  a  condition  precedent 
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to  the  right  of  serving  the  writ ;  and  if  there  be  no  compliance, 
the  writ  is  a  nullity.  (2  R,  S.  523,  §  7 ;  Berrien  v.  Wester- 
velt,  12  Wend.  194.) 

Independently  of  this  objection,  the  plea  was  probably  well 
enough.  After  the  taking  by  virtue  of  a  writ  of»  replevin,  the 
property  is  to  be  deemed  in  custodiam  legis^  and  therefore  not 
liable  to  distress ;  {Co,  Lit,  476 ;  Willes,  136  ;  Comyn^s  Land, 
4*  Ten,  377 ;)  and  a  reasonable  time  is  allowed  to  remove  it 
{Gilbert  V.  Moody,  17  Wend.  358.) 

Judgment  for  the  defendants. 


Adderlt  vs.  Storm  &  Bailet. 

In  1837,  one  B.,  being  indebted  to  the  defendants,  tnmfened  to  them  oertain  shini 
of  stock  in  the  Bossie  Galena  Company,  on  the  books  of  the  company,  and 
deliyered  to  the  defendants  the  usual  certificate  for  the  shares.  By  a  wiitiog 
executed  at  the  time,  it  appeared  that  the  defendants  were  authorized  to  dispose 
of  the  stock  for  fSOO  per  share,  and  apply  the  proceeds  in  payment  of  B's  debt 
as  it  became  due ;  but  if  the  debt  was  paid  before  the  stock  was  disposed  of^ 
th^  were  to  return  the  same,  or  account  for  it  Tl^e  debt  was  paid  in  Septem- 
ber, 1838,  whereupon  the  defendants  returned  the  certificate  to  B.,  with  a  writloi 
endorsement  authorizmg  his  son  to  re-transfer  the  stock.  This  anthoritj,  hov- 
oyer,  turned  out  to  be  insufficient,  and  a  more  formal  one  was  afterwards  given, 
but  the  re-transfer  was  not  made  either  on  the  books  of  the  company  or  other- 
wise until  March,  1840.  Held,  that  the  defendante  were  tiockkaidm  until  the 
time  of  the  re-transfer,  and  were  therefore  liable  for  debts  contracted  by  the  com- 
pany in  January,  1840. 

Otherwise,  had  the  defendants  assigned  the  stock  to  B.,  on  receiving  payment  from 
him,  although  no  transfer  was  made  on  the  books  of  the  company.    SemhU. 

In  determining  who  are  etockholdera,  the  court  will  not  look  beyond  the  legal  tUU, 
except  perhaps  where  there  has  been  a  fraudulent  transfer  to  avoid  liability. 

The  defendants  were  sued  as  stockholders  of  the  Rossie  Ga- 
lena Company,  for  a  debt  which  the  company  owed  the  plaintifij 
he  having  recovered  a  judgment  against  the  company,  on  which 
execution  had  been  issued  and  returned  unsatisfied.  {See  charter^ 
Stat,  of  1837,  p.  446,  §§  9,  10.)    The  cause  was  tried  in  July, 
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1843,  before  Willard,  C.  Judge,  at  the  St.  Lawrence  circuit 
The  plaintiff's  demand  was  a  note  made  by  the  company  for 
$52,77,  dated  January  16th,  1840.  In  August,  1837,  B.  T. 
Nash  &  Co.  were  indebted  to  the  defendants  in  the  sum  of 
$1107,28,  for  which  Nash  &  Co.  gave  their  three  promissory 
notes  payable  in  five,  six  and  seven  months  from  that  time. 
At  the  same  time,  J.  C.  Bush,  one  of  the  firm  of  Nash  &  Co., 
transferred  six  shares  of  his  stock  on  the  books  of  the  company 
to  the  defendants,  and  delivered  to  the  defendants  tlie  usual  cer- 
tificate for  the  six  shares.  On  receiving  the  certificate,  the 
defendants  gave  Bush  a  receipt,  stating  that  they  had  received 
the  six  shares  of  stock,  which  they  were  to  dispose  of  at  any  time 
for  $200  per  share,  and  apply  the  funds  to  the  payment  of  the 
three  notes  of  Nash  &  Co. ;  or  if  not  sold  when  the  notes  should 
be  paid,  they  were  to  return  the  scrip  to  Bush,  or  account  for  it 
The  last  of  the  notes  was  paid  in  September,  1838.  Soon  af- 
terwards, the  defendants  returned  the  scrip  to  Bush,  with  a 
written  endorsement  authorizing  his  son  to  transfer  the  stock. 
Bush  supposed  the  transfer  had  been  made ;  but  he  afterwards 
learned  that  the  authority  given  to  his  son  was  not  deemed  suf- 
ficient He  then  got  a  more  formal  power  from  the  defendants, 
by  which  G.  W.  Shepard  was  authorized  to  make  the  transfer. 
This  was  dated  the  10th  of  December,  1839 ;  and  Shepard 
made  the  transfer  on  the  books  of  the  company,  as  the  attorney 
for  the  defendants,  on  the  2d  March,  1840.  The  judge  decided 
that  the  defendants  held  the  stock  in  the  nature  of  a  pledge, 
and  were  not  stockholders  within  the  meaning  of  the  statute ; 
that  they  gave  the  order  for  the  re-transfer  of  the  stock  before  the 
plaintiff's  debt  was  contracted,  and  afterwards  had  no  interest 
in  the  stock  whatever.  A  nonsuit  was  therefore  ordered,  to 
which  the  plaintiff  excepted ;  and  he  now  moved  for  a  new 
trial  on  a  bill  of  exceptions. 


R.  H.  OiUety  for  the  plaintiff. 

M.  T.  Reynolds^  for  the  defendants. 

Tot-  VI.  79 
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By  the  Court,  Bronson,  J.  By  the  charter,  the  stockholders 
are  made,  jointly  and  severally,  personally  liahle  for  the  pay- 
ment  of  the  debts  of  the  corporation ;  {Stat,  of  1837,  p.  446, 
J§  9,  10 ;)  and  under  a  like  provision  in  relation  to  the  Rossie 
Lead  Mining  Company  we  held  that  the  liability  was  upon 
those  who  were  stockholders  at  the  time  the  debt  was  coDtiact- 
ed.  {Moss  V.  Oakley,  2  Hill,  265.)  So  far  as  any  question 
appears  to  have  been  made  on  the  trial,  the  jdaintiff 's  debt  was 
contracted  at  the  time  the  note  bears  date,  which  is  January 
16th,  1840.  At  that  time  the  names  of  the  defendants  stood  on 
the  books  of  the  company  as  the  owners  of  six  shares  of  the 
stock,  though  they  had  previously  ceased  to  have  any  thing 
more  than  the  formal  title.  The  debt  for  the  security  of  which 
they  held  the  stock  was  fully  paid  in  1838,  and  the  scrip  or  cer- 
tificate was  returned  to  Bush,  with  an  informal  power  to  p&- 
transfer  the  stock.  On  learning  that  the  authority  was  defective, 
the  defendants  executed  another  and  a  sufficient  power  in  De- 
cember, 1839 ;  but  the  transfer  was  not  actually  made  until  af- 
ter the  plaintiff's  debt  was  contracted. 

Before  the  notes  of  Nash  &  Co.  were  paid,  I  cannot  doubt 
that  the  defendants  were  stockholders  within  the  meaning  of 
the  statute,  and  answerable  as  such  to  the  creditors  of  the  com- 
pany. They  did  not  receive  the  stock  as  a  pawn  or  jrfedge; 
for  the  whole  legal  interest  was  vested  in  them,  and  they  might 
sell  and  transfer  the  property  at  pleasure.  They  not  only  stood 
as  owners  on  the  books  of  the  company,  where  by  the  charter 
the  stock  was  made  transferable ;  (§  7 ;)  but  they  had  the  usoal 
evidence  of  ownership  in  a  certificate  signed  by  the  president 
and  secretary  of  the  corporation.  If  we  could  look  beycnd  the 
legal  title,  and  notice  the  equitable  interest,  the  case  would  not 
be  materially  changed.  By  the  receipt  which  the  defendants 
gave  to  Bush,  they  had  the  right  to  dispose  of  the  stock  at  any 
time ;  though  before  the  notes  of  Nash  &  Co.  fell  due,  they 
were  restricted  to  a  particular  price.  After  the  notes  became 
due,  they  could  sell  at  the  market  value.  I  may  add,  that  they 
held  the  stock  for  a  sum  which  greatly  exceeded  both  its  nomi- 
nal and  actual  value.    But  it  is  enough  that  they  dearly  had 
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Ifae  legal  title  to  the  stock,  which  they  took,  so  &r  as  third  per* 
SODS  are  concerned,  with  all  the  rights,  and  subject  to  all  the 
liabilities,  which  that  title  could  confer  or  impose. 

After  the  notes  of  Nash  ic  Co.  had  been  paid,  and  the  defen- 
dants had  given  a  power  to  re-transfer  the  stock  to  Budi,  the 
question  is  one  of  more  apparent  difficulty.  But  it  will,  I 
think,  be  foimd  that  the  difficulty  arises  mainly  from  the  in- 
creased hardship  of  the  case.  The  nature  of  the  question  is 
not  changed,  so  far  as  a  court  of  law  is  called  upon  to  deal 
with  it  I  have  already  said  that  this  was  not  a  pawn  or  pledge 
of  the  stock.  Neither  was  it  strictly  a  mortgage.  The  convey- 
ance was  not  made  upon  condition  to  become  void  on  payment 
of  the  debt  It  was  absolute :  and  a  re-transfer  was  necessary 
to  change  the  title.  The  most  usual  mode  of  pledging  or  hy- 
pothecating this  species  of  property  is,  to  make  an  assignment 
with  a  power  to  transfer  in  case  the  debt  is  not  paid ;  or  to  give 
a  power  to  sdl  and  transfer  in  the  same  event,  without  any  for- 
mal assignment.  In  either  case,  the  title  is  not  changed  until 
the  transfer  is  actually  made.  Although  the  mortgagee  or 
pledgee  has  a  qualified  property,  the  legal  interest  remains  in 
the  original  holder,  who  is  entitled  to  all  the  privileges,  and  sub- 
ject to  all  the  responsibilities  of  a  stockholder ;  except  so  far  as 
those  privil^es  and  responsibiiities  may  be  affected  by  legisla- 
tion. Here  the  transfer  was  actually  made,  and  the  defendants 
had  all  the  muniments  of  a  perfect  title.  Bush  had  ceased  to 
be  a  stockholder,  and  the  defendants  had  taken  his  place. 

It  is  said  that  after  the  notes  were  paid,  the  equitable  title  to 
the  property  was  in  Bush.  There  is  some  difficulty  in  main- 
taining that  position ;  for  by  the  terms  of  the  receipt  the  de- 
fendants had  the  option  to  return  or  account  for  the  stock.  But 
if  the  equitable  interest  was  in  Bush,  the  legal  title  still  remain- 
ed in  the  defendants.  They  might  receive  dividends,  vote  at 
elections,  and  enjoy  all  the  other  rights  pertaining  to  the  own- 
ership of  the  property ;  and  with  the  privileges,  they  must  take 
the  burdens  of  a  stockholder.  True,  they  would  be  answerable 
tDJBwh  as  trustees;  but  tb«t  caiinot  affect  their  rights  or  duties 
in  respect  to  third  persons.    This  is  a  peculiar  kind  of  property. 
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The  l^^latuie  has  provided  for  the  creation  of  the  ^' stock,'' 
prescribed  the  mode  in  which  it  may  be  transferred,  and  con- 
ferred certain  rights  and  liabilities  upon  the  '^  stockholders."  Af- 
ter the  defendants  had  once  become  the  legal  owners,  they  could 
only  throw  off  the  liabilities  incident  to  that  relation  by  trans- 
ferring the  stock.  Until  that  was  done,  they  continued  to  1)8 
"stockholders"  within  the  meaning  of  the  statute.  If  we  de- 
part from  the  terms  of  the  law,  and  inquire  into  the  equities 
which  may  exist  between  the  stockholder  and  some  third  per- 
son, it  cannot  fail  to  embarrass  creditors  in  seeking  a  remedy 
for  the  wrongs  which  may  be  done  by  the  corporation.  If  credi- 
tors must  look  beyond  the  legal  title,  they  can  never  know  against 
whom  to  proceed.  If  the  stock  has  been  fraudulently  transfer- 
red for  the  purpose  of  avoiding  responsibility,  and  at  the  same 
time  securing  all  the  advantages  of  a  stockholder,  Ldo  not  in- 
tend to  say  that  the  real  owner  cannot  be  reached.(a)  Fraud 
vitiates  every  thing.  But  where  there  is  nothing  but  an  honest 
trust,  I  think  the  rights  of  the  creditor  will  be  most  effectually 
secured,  and  the  policy  of  the  law  most  fully  carried  out,  by 
looking  to  the  legal  ownership  of  the  property.  There  should 
be  no  exception  to  the  rule,  unless  the  existence  of  the  trust  ap- 
pears upon  the  face  of  the  usual  evidences  of  ownership. 

If  on  receiving  payment  of  the  notes,  the  defendants  had 
assigned  the  stock  to  Bush,  it  is  possible  that  this  action  could 
not  have  been  maintained.  The  assignment,  as  beti^een  the 
parties  to  it,  would  have  passed  the  legal  interest  in  the  stock, 
although  no  transfer  had  been  made  upon  the  books  of  the  com- 
pany. (Bank  of  Utica  v.  Snudley,  2  Cawen,  770.)  But  the 
defendants  made  no  conveyance.  They  only  gave  a  power  to 
transfer ;  and  until  the  transfer  was  actually  made,  they  con- 
tinued to  be  the  legal  "  stockholders."  They  might  have  voted 
at  elections,  and  received  dividends ;  and  they  must  answer  to 
the  creditors  of  the  corporation. 


(a)  See  Marey  y.  Clark,  (17  Ma$8.  Rep,  330;)  and  Mm  y.  OakUy,  (S  JW 
965, 371.) 
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It  seems  to  have  been  thought  a  matter  of  some  moment  that 
the  plaintiff,  so  far  as  appeared  on  the  trial,  had  not  examined 
the  stock  ledger  before  he  gave  credit  to  the  company.  But 
there  are  other  ways  in  which  he  may  have  learned  that  the  defen- 
dants were  stockholders.  And  besides,  I  do  not  see  that  the  lia- 
bility of  the  stockholder  has  been  made  to  depend  on  the  fact 
that  the  creditor  knew  he  could  be  reached.  A  man  may  so 
conduct  as  to  render  himself  liable  to  third  persons  as  the  mem- 
ber of  a  partnership,  although  he  had  no  real  interest  in  the  bu- 
siness. But  if  he  is  in  fact  a  partner,  the  manner  in  which  he 
has  conducted  is  a  matter  of  no  moment :  nor  is  it  important  to 
inquire  whether  the  creditor  knew  of  the  partnership  at  the  time 
he  parted  with  his  property.  So  here,  as  the  defendants  were 
in  fact  stockholders,  they  must  answer  to  the  plaintiff,  although 
he  may  not  have  known  at  the  time  he  trusted  the  company 
that  the  defendants  could  be  reached. 

This  is  undoubtedly  a  hard  case  for  the  defendants.  But 
many  others  are  in  the  same  imfortunate  condition.  Any  law 
which  transfers  the  debts  of  a  broken  corporation  to  the  should- 
ers of  the  stockholder,  will  always  punish  some  who  are  in- 
nocent for  the  transgression  of  others.  Men  must  look  to 
that  before  they  become  interested  in  such  a  company,  either  by 
contributing  funds  in  the  first  instance,  or  by  purchasing  stock 
from  the  original  corporators. 

New  trial  granted. 
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Hall  t;^.  Fowler  and  Ste adman. 

Bail  in  error  renudn  liable,  though  the  principal  become  banknipt,  and  obtain  hii 
discharge  pending  the  writ.    Per  Nelson,  Ch.  J. 

So  of  bail  to  the  action,  provided  the  discharge  be  granted  after  they  have  b«xne 
fixed ;  though  otherwise  if  granted  before.    Per  Nbuon,  Ch.  J. 

Where,  on  appeal  fiom  a  justice's  judgment,  the  appellee  reooTeied,  and  the  appel- 
lant was  afterwards  discharged  under  the  bankrupt  act ;  htld^  that  the  liabilitj 
of  the  surety  in  the  appeal  bond  was  not  thereby  affected. 

Declaration  in  debt  on  a  bond  given  upon  appealing  fironl 
a  justice's  judgment ;  Fowler  being  the  principal  in  tlie  bond, 
and  Steadman  a  surety.  The  bond  was. executed  in  May, 
1842,  and  judgment  was  recovered  against  Fowler  on  the  ap- 
peal in  October  following. 

The  defendants  pleaded  that  Fowler  was  dischai^ed  under 
the  bankrupt  act  in  Apri],  1843,  pursuant  to  a  petition  present- 
ed on  the  11th  of  December,  1842. 

The  plaintiff  demurred  to  the  plea,  and  the  defendants  joined 
in  demurrer. 

S.  Chapman^  for  the  plaintiff 

jB.  P.  Chapman^  for  the  defendant 

By  the  Courts  Nelson,  Ch.  J.  The  plea  is  no  answer  to 
the  action  so  fer  as  respects  Steadman,  although  a  surety,  and 
is  therefore  bad.  {Broume  v.  Carr  arid  others,  2  Russdfs 
Rep.  600,  7  iStng-.  508,  iS.  C  ;  Langdale  v.  Parry,  2  DowL 
4-  Ryl.  337.) 

Even  special  bail  are  not  discharged  by  the  certificate  of  the 
principal,  after  they  have  become  fixed.  ( WooUey  v.  Cobhe^  1 
Burr.  244 ;  Mannin  v.  Partridge,  14  East,  598 ;  Theob.  Pr. 
^  Sur.  207 ;  Eden  On  Bankr.  415.)  Before  they  become 
fixed,  however,  as  their  only  obligation  is  to  produce  the  body 
of  the  principal  on  the  ca.  sa.,  and  as  that  is  released  from  dr- 
iest by  force  of  the  discharge,  they  may  be  relieved. 
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As  bail  in  enor  cannot  surrender  their  principal,  they  remain 
liable,  though  the  principal  become  a  bankrupt,  and  obtain  his 
certificate  pending  the  writ.  {Southcote  v.  Braithwaite,  1  T. 
R.  624;  Eden  On  Bankr.  416.) 

Judgment  for  the  plaintiff. 


Tager  vs.  Hannah. 


A  fiimnwiifl  iaaaed  by  a  justice  stating  a  came  of  action  exceeding  in  amount  the 
jurisdiction  of  the  ooort,  is  a  nullity,  and  lays  the  defendant  under  no  obligation 
to  appear.     Stmble. 

A  summons  was  issued  by  <*  The  justices*  court  in  the  city  of  Hudson**  requiring 
the  deftndant  to  appear  and  answer  the  plaintiff  "  in  a  plea  of  trespass  on  the 
case  to  his  damage  of  one  hundred  dollars."  As  the  amount  thus  claimed  ex- 
ceeded the  jurisdiction  of  the  court,  that  being  limited  to  Jifty  doUare,  the  de- 
fendant did  not  appear,  and  the  plaintiff  proceeded  and  took  judgment  for  twenty- 
five  doUare,  Held,  that  the  court  had  no  jurisdiction,  and  the  judgment  was 
therefore  reversed. 

Otherwise,  eemble,  had  no- amount  been  stated  in  the  summons. 

A  declaration  in  a  justice's  court  claiming  damages  to  an  amount  beyond  the  limit 
of  its  jurisdiction  is  bad.    Per  Bbardslbt,  J. 

Otherwise,  however,  if  the  declaration,  after  setting  forth  a  cause  of  action  ex- 
ceeding in  amount  the  jurisdiction,   claim   damages  within  its  limit.     Per 

BsAftDBLBT,  J. 

On  error  from  the  Columbia  common  pleas.  In  January, 
1843j  Hannah  sued  Yager  before  "  The  justices'  court  in  the 
city  of  Hudson"  by  summons  requiring  the  defendant  to  appear 
and  answer  the  plaintiff  '^  in  a  plea  of  trespass  on  the  case  to 
his  damage  of  one  hundred  dollars"  .  On  the  return  day  of 
the  summons,  the  plaintiff  appeared,  and  declared  in  trover  for 
"  a  silver  watch  and  key  of  the  value  of  fifty  dollars."  The  de- 
fetidant  did  not  appear,  and  the  plaintiff  recovered  judgment  for 
twenty-five  dollars  damages,  which  was  afterwards  aifirmed  by 
the  common  pleas  on  certiorari^  and  the  defendant  brought 
trior. 


632  CASES  IN  THE  SUPREME  COURT. 

Yager  «.  Hannah. 

/.  Storm,  for  the  plaintiff  in  error,  insisted,  among  other 
things,  that  the  justices  acquired  no  jurisdiction  by  the  sum- 
mons, the  amount  claimed  in  it  being  one  for  which  they 
could  not  render  judgment.  {Sess.  L.  of  1822,  p.  226,  7,  i§  3, 
7;  2  R.  S.  224,  §§  4,  5;  1  i2.  L.  388,  §  2;  Sess.  L,  0/I8I8, 
p.  79,  §  1.) 

'A.  S.  Rowley,  for  the  defendant  in  error. 

By  the  Court,  Beardsley,  J.  The  summons  issued  in  this 
case  had  a  proper  date  and  return  day,  and  was  duly  served 
upon  the  defendant ;  and  the  only  question  therefore  is  whether 
jurisdiction  could  be  acquired  by  a  summons  demanding  "  one 
hundred  dollars." 

The  court  which  issued  the  summons  was  oiganized  in 
1822,  under  an  act  containing  the  following  among  other  pro- 
visions: "Such  court  shall  be  called  *The  justices'  court  in 
the  city  of  Hudson,'  &c.,  and  shall  have  jurisdiction  in  the 
county  of  Columbia,^  to  hear,  try,  and  determine,  all  actions 
which  are  now  cognizable  before  any  single  justice  of  the  peace 
in  said  county,  and  shall,  in  al]  respects,  proceed  in  like  man- 
ner, except  as  is  otherwise  provided  by  this  act."  {Sess,  L$.  of 
1822,  p,  226,  §  3.)  The  seventh  section  of  the  act  declares, 
"  that  the  forms  of  the  process  now  adopted  and  used  by  single 
justices  of  the  peace,  in  the  prosecution  of  suits  before  diem, 
shall  be  adopted  and  used,  as  near  as  may  be,  by  the  said  jus- 
tices' court,  except  that  the  same  shall  be  made  returnable  be- 
fore the  said  court,  by  its  proper  title."  The  revised  statutes 
continue  the  jurisdiction  and  powers  of  this  court,  as  they  pre- 
viously existed,  and  declare  that  it  shall  proceed  in  the  manner 
specially  provided  by  law."    (2  R.  «  224,  §§  4, 5 ;  id.  225,  i  1.) 

When  the  court  was  organized  in  1822,  the  jurisdiction  of 
justices  of  the  peace  extended  to  actions  on  the  case,  among 
others,  "  wherein  j  the  balance  due,  or  damages  or  thing  de- 
manded" did  not  exceed  fifty  dollars.  This  jurisdiction  was 
conferred  by  the  act  of  April  10th,  1818,  {Sess.  L.  ofVSi%  p. 
79,  }  1,)  which  expressly  declared  that  the  form  of  proceedings 
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should  be  in  all  respects  the  same  as  under  the  old  twenty*five 
dollar  act.  {Id.  81,  i  12.)  By  that  act,  a  summons  or  warrant 
vras  required  to  state,  among  other  things,  the  plea  to  be  an- 
swered by  the  defendant ;  in  other  words,  the  cause  of  action 
for  which  the  suit  was  brought.    (1  R.  L.  388,  }§  2,  3.)  (a) 

The  court  which  rendered  the  present  judgment  is  one  of 
special  and  limited  powers.  It  is  confined  strictly  to  the  au- 
thority given  by  statute,  and  can  take  nothing  by  implication. 
1%ose  claiming  in  virtue  of  its  proceedings  must  show  affirma- 
tively that  it  had  jurisdiction.  {Crawford  v.  Reed^  1  Johns. 
Cas.  20 ;  Bac.  Ah.y  tit.  Courts,  {D)  pi  1,  3,  4)  It  has,  as 
we  have  seen,  no  general  authority  to  try  actions  of  trespass  on 
the  case  without  regard  to  the  amount  in  controversy ;  but  its 
authprity  is  restricted  to  cases  <<  wherein  tHe  balance  due,  or  dam- 
ages or  thing  demanded "  does  not  exceed  fifty  dollars.  {\R.L. 
3^,51;  8ess.L.of\«iS,p.7%h\\  Sess.  L.  of  1822,  p.  226, 
«3,7.) 

Ifere,  the  action  mentioned  in  the  summons  was  trespass 
on  the  case;  and  so  far  the  proceedings  are  unobjectiona- 
ble. But  the  '<  damages  or  thing  demanded"  amounted  to  one 
hundred  dollars — a  sum  for  which  the  court  could  not  render 
judgment  The  summons  therefore  required  the  defendant  to 
appear  and  answer  to  a  cause  of  action  beyond  the  jurisdiction 
of  the  court,  and  was  consequently  void.  The  service  and  re- 
turn of  it  imposed  no  obligation  on  the  defendant  to  appear,  and 
gave  the  court  no  authority  to  proceed  in  the  suit.  Had  the 
defendant  appeared  and  pleaded  to  a  proper  declaration,  the  ob- 
jection would  have  been  obviated ;  but  as  there  was  no  appear- 
ance, he  has  waived  nothing. 

I  do  not  see  how  process  which  claims  an  amount  in  dam- 
ages exceeding  the  jurisdiction  can  be  lawful,  any  more  than  a 
declaration  of  that  description.  Such  a  declaration  would  be 
plainly  bad ;  although  where  the  plaintiff  merely  describes  a 


(a)  The  hagiiage  of  the  wvised  ftetoles  praieriMiif  the  nqoiMta  cfaa 
■nd  wanant,  is  KilMCantially  tiie  same  m  that  iwattimd  k  tha  «I4 1 
doDaraet.    (3  it.  &  9S8/$  H ;  ul.  399, «  90.) 
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demand  exceeding  in  amount  the  jurisdiction,  but  claims  dam- 
ages within  it,  the  declaration  is  good.  (Bowdiich  v.  SaHM- 
bury,  9  Johns.  Rep.  366 ;  Com.  Dig.  tU.  County  (C.  8);  jB«i- 
nett  y.  IngersoU,  24  Wend.  113.)  (6) 

Had  this  siunmons  omitted  to  state  any  amount  of  damages^ 
it  might  have  been  sufficient ;  and  in  analc^y  to  the  plaint, 
which  is  the  foundation  of  actions  in  the  various  courts  of  lim- 
ited jurisdiction  in  England,  it  certainly  would  have  been  good. 
(3  Bl.  Com.  273 ;  Tomlin's  Diet.  ''Plaint'' ;  Rowland  v.  Veale, 
Cowp.  Rep.  18.)  But  this  is  not  a  case  where  the  amount  for 
wiiich  the  action  was  brought  has  been  omitted  in  the  process. 
The  plaintiff  has  taken  out  process  by  which  the  defendant  was 
required  to  appear  and  answer  to  a  demand  of  one  bundled 
dollars.  This  process  was  wholly  unauthorized.  The  coutf 
had  no  authority  to  entertain  such  an  action,  or  to  require  any 
one  to  answer  such  a  claim ;  and  the  defendant  was  justified  in 
omitting  to  notice  the  mandate.  It  issued  without  authority, 
and  imposed  no  obligation.  The  court  lacked  jurisdiction  over 
the  cause  of  action  stated,  and  none  was  acquired  over  the  per- 
son of  the  defendant.  The  original  judgment  and  that  of  the 
common  pleas  should  be  reversed. 

Ordered  accordingly. 

(6)  See  Cov>etC$  Treat.  29,  30,  2d  ed.,  and  the  cases  there  cited. 


Cole  Coe  and  Coe  vs.  Irvine. 

A  deed  of  lands  held  adversely  to  the  grantor  is  utterly  yoid  in  respect  to  the  penoo 
thoB  holding. 

In  ejectment  brought  as  a  substitute  for  a  writ  of  right  to  enlbrce  a  claim  which 
accrued  before  the  revised  statutes  took  effect,  an  adverse  possession  ottwetdy-fim 
years  must  be  shown  in  order  to  bar  the  action.    Per  Beardslev,  J. 

Otherwise,  if  the  case  be  one  in  which  a  writ  of  right  could  not  have  been  maintained. 

Where  the  action  is  brought  by  two  out  of  three  ox  more  tenants  in  common,  cfahning 
an  undivided  interest  j'otnt/y,  it  cannot  be  maintained  as  a  substitute  for  &  writ 
of  right,  and  therefore  an  adverse  possession  of  twenty  years  will  operate  ai  a  ban 

Tenants  in  common  of  real  estate  have  not  a  joint  propertif ;  though  otherwise  as  to 
their  poiteanon.    Per  BbasdsliTi  J. 
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Under  a  deeU^ation  in  ejectment  claiming  an  undivided  half  or  third  of  the  preoiiaea, 
the  plaintiff  cannot  recover  two-sevenths. 


Ejectment,  commenced  on  the  35th  of  January,  1841,  and 
tried  at  the  Oswego  circuit  in  June,  1843,  before  Gridley,  C. 
Judge.  The  declaration  contained  six  counts,  the  third  of 
which  alleged  that  the  two  plaintifis,  John  D.  and  Matthew  D. 
Coe,  owned  jointly  an  undivided  half  of  the  premises ;  and  the 
fifth  count  alleged  that  they  owned  jointly  an  undivided  third. 
The  other  counts  related  to  the  supposed  right  of  the  plaintiff 
Cole,  except  the  first,  which  claimed  that  the  whole  of  the  prem- 
ises-belonged to  the  three  plaintiffs  jointly.  The  principal  ques- 
tions in  the  case  arose  upon  the  following  facts :  The  plaintiflfe 
proved  a  valid  paper  title  to  the  premises  in  John  D.  Coe  senior, 
the  father  of  John  D.  and  Matthew  D.  Coe,  two  of  the  plain- 
tiff, by  deed  executed  in  1790.  John  D.  Coe  senior 'died  on 
the  4th  of  May,  1834,  leaving  seven  children,  and  without  hav- 
ing made  any  will.  The  defendant  proved  that,  in  the  summer 
of  1818,  he  entered  into  possession  of  the  premises,  and  had  con- 
tinued to  possess  the  same  ever  since,  claiming  in  hostility  to 
John  D.  Coe  senior,  and  his  heirs.  It  was  also  proved  that  on 
the  26th  of  September,  1819,  John  D.  Coe  senior  gave  a  deed  of 
the  premises  to  his  two  sons,  John  D.  and  Matthew  D.  Coe,  who, 
on  the  26th  of  December,  1837,  conveyed  to  Cole,  the  other 
plaintiff.  Much  additional  evidence  was  given  at  the  trial  re- 
lating to  points  not  deemed  suiSBciently  important  to  be  here  no- 
ticed. The  defendant  insisted,  among  other  things,  1st.  That 
the  deeds  under  which  Cole  claimed,  having  been  given  while 
the  premises  were  held  adversely,  conveyed  no  title ;  2.  That 
the  plaintiflfe  John  D.  and  Matthew  D.  Coe  were  not  entitled  to 
more  than  two-sevenths  of  the  premises,  and  as  there  was  no  count 
in  the  declaration  claiming  any  such  interest  they  could  not  re- 
cover; 3.  That  the  present  action,  so  far  as  the  interest  of  the 
Goes  is  concerned,  was  not  to  be  deemed  a  substitute  for  a  writ 
of  right,  and  was  therefore  barred  by  twenty  years  adverse  pos- 
session.   A  verdict  was  rendered  for  the  plaintiff  by  consent, 
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subject  to  the  opinion  of  ihe  supreme  court  on  a  case  widi  libeity 
to  turn  the  same  into  a  bill  of  exceptions. 

A.  P.  Grant  ^  W.  F.  AUen^  for  the  defendant 

B.  D.  NoTon^  for  the  plaintiffi. 

By  the  Court,  Beardsle y,  J.  There  is  no  ground  on  which 
the  plaintiff  Cole  can  recover  any  part  of  this  land.  As  to  him, 
no  title  or  pretence  of  title  is  shown  otherwise  than  by  the  deed 
of  the  26th  December,  1837.  But  the  defendant  was  then  in 
possession  as  owner,  holding  in  hostility  both  to  the  grantors 
and  grantee,  and  the  deed  was  therefore  a  nullity. 

Upon  the  same  principle  and  on  the  same  ground  the  deed  to 
the  other  plaintiflfe  from  John  .D.  Coe  senior  of  the  25th  of  Sep- 
tember, 1819,  is  to  be  disregarded.  It  was  wholly  inoperative 
in  respect  to  the  defendant,  and  has  nothing  to  do  with  the  case. 

On  the  decease  of  John  D.  Coe  Senior,  his  estate  in  the  prem- 
ises in  controversy  descended  to  his  seven  children  as  tenants  in 
common ;  and  if  the  declaration  is  adapted  to  the  case,  his  sons, 
John  D.  and  Matthew  D.  Coe,  are  entitled  to  recover  two-sev- 
enths, unless  their  right  is  barred  by  the  statute  of  limitations. 

By  the  former  statute  twenty  years  adverse  possession  was  a 
bar  to  a  right  of  entry,  and  a  valid  defence  to  an  action  of  eject- 
ment— ^the  appropriate  remedy  to  enforce  that  right.  (1 R.  L.  185, 
§  3.)  The  limitation  to  a  writ  of  right,  however,  was  different, 
that  being  twenty-Jive  years.  {Id,  §  2.)  But  by  the  revised  stat- 
utes writs  of  right  are  abolished,  (2  R.  S.  343,  §  24,)  and  the 
action  of  ejectment  is  substituted  as  a  remedy  in  all  proper 
cases.  (2  R,  S.  303,  §  1,  2,  3.)  The  revised  statutes  also 
make  twenty  years  the  general  period  of  limitation  to  this  ac- 
tion, whether  brought  as  a  substitute  for  a  writ  of  right,  or  to 
enforce  a  mere  right  of  entry.  (2  R.  S.  293,  §§  5  to  8.)  This 
period  of  limitation,  however,  is  not  universal ;  for  the  statute 
declares  that  the  provision  shall  not  apply  to  any  actions  com- 
menced, nor  to  any  cases  where  the  right  of  action  accrued,  or 
the  light  of  entry  existed,  before  the  time  when  the  chapter  con- 
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taining  the  limitation  took  effect ;  but  that  all  such  cases  should 
remain  subject  to  the  laws  then  in  force.  (2  R.  S.  300,  §  45.) 
This  chapter  took  effect  on  the  first  of  January,  1830,  at  which 
time  John  D.  Coe  senior  had  good  right  and  title  to  the  land  in 
controversy.  The  defendant  was  then  in  possession,  claiming  an 
estate  in  fee,  but  in  fact  had  no  right  or  title  whatever.  A  right 
of  action  had  then  accrued,  and  a  right  of  entry  then  existed,  in 
fiivor  of  John  D.  Coe  senior ;  and,  but  for  the  revised  statutes, 
he  might  have  proceeded  by  writ  of  right,  or  an  action  of  eject- 
ment, at  his  election.  The  revised  statutes  changed  his  reme- 
dy, but  did  not  affect  his  right  or  title.  He  could  npt  bring  a 
writ  of  right,  for  that  was  abolished ;  but  he  could  bring  the 
action  of  ejectment  as  a  substituted  remedy,  (2  -R.  ^.  303,  §  2,) 
and  to  such  a  case  the  limitation  of  twenty  years  does  not  ap- 
ply. (2  R.  S,  300,  §  45  ;  McCormick  v.  Bamum,  10  Wend, 
104.)  {a) 

This  right  of  action  existed  in  full  force  when  John  D.  Coe 
senior  died  in  1834.  On  his  decease,  the  estate  descended  to 
his  heirs ;  and  at  common  law  they  might  have  brought  writs 
of  right  against  the  defendant,  counting  on  the  seisin  of  their 
ancestor.  Under  the  statute  they  might  resort  to  the  substitut- 
ed remedy  by  ejectment,  and  that  would  not  be  barred  by  an 
adverse  possession  short  of  twenty-five  years ;  for  the  right  of 
action  having  accrued  before  the  revised  statutes  took  effect,  the 
case  remained  subject  to  the  law  previously  in  force.  (2  R.  S, 
300,  §  45.)  And  as  the  premises  had  not  been  held  adversely 
for  twenty-five  years  when  this  action  was  brought,  it  was  not 
barred  by  lapse  of  time,  provided  it  can  be  sustained  as  a  sub- 
stituted remedy  for  a  writ  of  right. 

But  can  this  action  be  regarded  as  a  substitute  for  a  writ  of 
right?  As  such,  it  is  an  action  brought  by  two  of  the  seven  children 
and  heirs  of  John  D.  Coe  deceased,  to  recover  upon  the  strength 
of  a  title  which  descended  firom  him  at  his  death.  The  heirs 
were  never  actually  seised,  and,  in  writs  of  right,  must  have 
counted  on  the  seisin  of  their  ancestor.  This  is  perfectly  settled. 
{Roscoe  On  Real  Actions^  176,  177 ;  Steams  On  Real  Actions^ 

(a>See  FaSUng  v.  Sekmck.  (3  mO,  344) 
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320,  2d  ed.  ;  Co,  Litt  293;  a. ;  2  Saund,  Rep,  46,  note;  Dal- 
ly V.  King^  1  ££  BL  Rep.  1;  Williams  v.  Woodward^  7 
Wend.  250.) 

These  children  took  the  estate  as  tenants  in  common.  (I 
jR.  8.  753,  §  17.)  And  in  England,  an  action  of  ejectment 
founded  on  a  joint  demise  by  such  tenants  cannot  be  sustained. 
(Adams  on  Eject  186,  187 ;  Heatherly  v.  Weston,  2  WOs. 
232.)  This  rule  lias  been  disregarded  here,  however,  and  ac- 
tions of  ejectment  founded  on  a  joint  demise  by  tenants  in  com- 
mon have  been  sustained.  {Jackson  v.  Bradt,  2  Cain.  Rep, 
169,  174 ;  McUcom  v.  Rogers,  5  Cowen,  188 ;  Doe  v.  Bm/Zct, 
3  Wend,  149.)  The  principle  on  which  these  cases  proceed  is, 
that  the  possession  of  tenants  in  common  is  joint,  and  that  they 
may  join  in  disposing  of  that  interest.  The  demise  alleged  in 
the  old  action  of  ejectment  was  of  a  possessory  interest,  and  no 
more ;  and  such  a  right  only  was  recovered. 

But  although  that  doctrine  may  be  sound  as  to  the  mere  right 
of  possession  of  tenants  in  common,  it  has  no  application  to  their 
right  of  property.  They  have  not,  as  joint  tenants  and  copar- 
ceners have,  a  joint  right  of  property.  Their  freeholds  are  sev- 
eral, and  therefore  they  could  not,  at  common  law,  join  in  real 
actions.  (Co.  Litt,  195  to  198  ;  Roscoe  On  Real  Actions  J,  8; 
Steams  On  Real  Actions,  172,  2d  ed, ;  Jackson  v.  Bradt,  2 
Cain,  Rep,  175  ;  Malcom  v.  Rogers,  5  Cowen,  188.)  If  this 
action  therefore  is  to  be  regarded  as  a  substitute  for  a  writ  of 
right,  it  was  not  well  brought  by  the  two  Goes  jointly,  for  it 
will  lie  only  "  in  the  same  cases  in  which  a  writ  of  right"  might 
have  been  brought  prior  to  the  revised  statutes ;  (2  R,  S.  303,  § 
2 ;)  and  a  joint  writ  of  right  could  not  be  sustained  by  two  ten- 
ants in  common. 

Nor  is  the  case  aided  by  the  statute  which  declares  that  where 
several  persons  are  "  entitled  to  real  estate,  as  tenants  in  com- 
mon, &c.  they  may  bring  one  action  for  the  recovery  thereof,  or 
may  bring  several  actions  for  their  respective  shares  or  inter- 
ests." (2  jR.  S,  341,  }  11.)  In  the  preserit  instance,  seven  per- 
sons were  entitled  as  tenants  in  common  to  the  land  in  suit 
At  common  law,  each  might  have  brought  a  writ  of  right  for 
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his  share  or  interest,  but  they  could  not  have  sued  jointly.  This 
section  changes  the  common  law,  as  it  authorizes  a  joint  action 
to  be  brought  by  o/Z  the  tenants  in  common.  But  if  all  do  not 
join  in  one  action,  each  must  bring  a  separate  suit  for  his  indi- 
vidual share.  The  statute  does  not  authorize  two  out  of  seven 
tenants  in  common  to  bring  a  joint  action. 

I  am  therefore  of  opinion  that  the  present  action,  if  regarded 
as  a  substitute  for  a  writ  of  right,  was  improperly  brought  in 
the  names  of  the  two  Goes  jointly.  If  regarded,  however,  as 
an  ordinary  action  of  ejectment,  brought  to  enforce  a  mere  right 
of  entry,  it  is  barred  by  an  adverse  possession  of  twenty  years. 
In  neither  aspect  can  the  plaintiffs  recover,  for  Cole  shows  no 
right  whatever  to  sustain  the  action  in  his  favor. 

Aside  from  the  defence  resting  on  adverse  possession,  it 
would  seem  that  the  Goes  would  be  entitled  to  recover  two- 
Sevenths  of  the  land  in  controversy.  But  they  make  no  such 
claim  in  this  case.  In  one  count  of  the  declaration,  they  claim 
an  undivided  kalf^  and  in  another  an  undivided  third.  Neither 
count  is  adapted  to  the  right  which  they  once  had,  and  for  that 
reason  also  judgment  should  pass  against  them.  {Holmes  v. 
Seely,  17  Wend.  75.)  (a) 

Judgment  for  the  defendant. 


(a)  See  GUUt  t.  Stanley,  (1  HiU,  121.) 


Leggett  vs.  Raymond. 

The  summoxui  and  declaration  in  a  justice's  court  most  9gne  in  respect  to  the  names 
and  number  of  the  defendants.    Semble. 

Where  the  summons,  however,  was  against  L.  and  V.,  but  was  not  served  upon  V., 
and  the  declaration  was  against  L.  alone,  who  pleaded  the  general  issue ;  held, 
that  the  plea  amounted  to  a  waiver  of  the  inegularity. 

A  note  dated  on  the  15th,  and  made  payable  to  L.  or  bearer  in  six  months,  was 
transferred  by  L.  on  the  29th,  with  an  endorsement  upon  it  signed  by  him  in  these 
word^>«'<  I  guaranty  the  pajrment  of  this  note."  Held,  in  an  action  brought  by 
R.  to  recover  the  amount  of  the  note,  that  L.  was  liable  as  endorser,  on  proof  of 
demand  and  notice,  though  it  did  not  appear  that  the  guaranty  was  made  to  R. 

SembU,  bowever,that  R.ooQldnoC  recover  against  L. as  iiMUker,  without  other  proofs 
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Error  to  the  Saratoga  common  plea*.  A  summons  w 
issued  by  a  justice  in  &vor  of  Raymond,  against  Leggett  and 
Abram  Viele.  The  summons  was  served  only  upon  Leggett,  who 
alone  appeared  The  plaintiff  (declared  on  a  note  and  guaranty 
as  follows : 

"Jan.  15,  1842.  Six  months  after  date,  for  value  rec'd,  I 
promise  to  pay  Peleg  H.  Leggett  or  bearer  twenty-two  dollars  and 
fifty  cents  with  interest  until  paid.  Abram  Yiele." 

The  guaranty  was  written  on  the  back  of  the  note,  and  was 
in  these  words : 

"  January  29, 1842.    I  guaranty  the  payment  of  this  note. 

Pel^  H.  L^gett" 

The  defendant  pleaded  the  general  issue ;  and,  after  an  ad- 
journment, the  cause  was  tried.  The  plaintiff  proved  that 
when  the  note  became  due  he  demanded  pa5rment  of  Viele,  and 
gave  notice  of  non-payment  to  the  defendant.  On  this  evidence 
the  justice  gave  judgment  for  the  plaintiff;  which  the  common 
pleas  affirmed  on  certiorari,  and  thereupon  the  defendant  brought 
error. 

Bockes  ^  Nash,  for  the  plaintiff  in  error. 

H.  W.  Merrill,  for  the  defendant  in  error. 

By  the  Courts  Bronson,  J.  As  I  understand  the  return  of 
the  justice,  the  summons  was  not  served  upon  Viele,  and  the 
declaration  and  all  the  subsequent  proceedings  were  against 
Leggett,  and  him  only.  It  has  been  suggested  that  the  sum- 
mons in  a  justice's  court  is  like  non-bailable  process  in  courts  of 
record ;  that  although  the  summons  is  against  several,  the  plaintiff 
may  declalre  against  each  separately.  {Cowenis  TV.  586, 2d  ed)  I 
am  not  prepared  to  subscribe  to  Hhat  doctrine.  I  fear  it  would 
lead  to  bad  ends.  But  Leggett  might  waive  the  irregularity,  as  I 
think  he  did  by  pleading  to  the  declaration,  which  was  against 
himself  alone.  He  should  have  taken  the  objection  then 
that  the  pleading  did  not  follow  the  procera.    Indeed,  the{»o- 
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cess  may  be  laid  out  of  the  case.    It  is  enough  that  the  parties 
appeared  before  the  justice  and  joined  an  issue. 

This  brings  us  to  the  merits  of  the  case.  In  my  opinion,  the 
contract  of  the  defendant  is  a  guaranty,  and  nothing  else ;  and 
then  the  plaintiff  cannot  recover  for  two  reasons  :  1st,  The  agree- 
ment is  void  by  the  statute  of  frauds  for  the  want  of  a  considera- 
tion ;  and  2d,  It  does  not  appear  that  the  plaintiff  was  a  party  to 
the  contract,  and  a  guaranty  is  not  negotiable.  But  my  opinion 
has  been  overruled,  and  according  to  the  cases  this  was  either  a 
new  promissory  note  made  by  the  defendant  on  the  back  of 
Viele's  note ;  or  else  it  was  an  endorsement  of  the  original  note. 
There  is  great  difficulty  in  saying  that  the  plaintiff  can  proceed 
on  the  notion  that  this  was  a  new  promissory  note ;  for  the  de- 
fendant's contract  is  not  in  terms  negotiable,  as  was  the  case  in 
Ketchell  V.  BumSf  (24  Wend.  456.)  And  it  does  not  appear 
that  the  promise  was  made  to  the  plaintiff,  as  was  the  case  in 
Manrow  v.  Durham^  {3  Hill,  584.)  In  Luqueer  v.  Prosser,  (1 
Hillj  256,)  this  court  went  upon  the  ground  that  the  guarantor 
was  liable  with  the  other  parties  as  a  joint  and  several  maker. 
But  the  court  of  errors,  in  reviewing  our  decision,  seems  to  have 
held  that  Prosser  was  an  endorser  of  the  note,  and  that  the  judg- 
ment might  be  supported  upon  that  ground.  {Prosser  v.  Luqueer^ 
4  mil,  420.)  According  to  that  doctrine,  the  defendant  in  this 
case  may  be  regarded  as  an  endorser  of  the  note  of  Viele,  and 
having  been  properly  charged  as  such,  the  action  may  well  be 
maintained.  If  we  can  get  rid  of  the  special  contract  which  the 
defendant  £u;tually  made,  it  then  stands  as  the  common  case  of  a 
note  endorsed  in  blank  by  the  payee.  Such  a  contract  imports 
a  consideration,  and  is  in  its  own  nature  negotiable.  It  matters 
not  to  whom  the  defendant  passed  the  note.  The  holder  may 
sue. 

Judgment  a^lrmed. 

Vol.  VL  81 
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David  M.  and  Harriet  Scofield,  by  their  next  friend,  w, 
Julia  A.  Scofield. 

Tlie  articles  exempted  by  statute  in  favor  of  the  fiunily  of  a  man  who  dies  knmg  a 
widow  and  minor  children,  (2  R.  S.  83,  ^  9, 10,  Sess.  L.  of  '42,  p.  194,  §  3,]  are 
to  remain  in  the  widow^s  possession  so  long  as  she  is  able  and  willing  to  keep  op 
the  family  circle,  and  provide  suitably  for  the  minor  children. 

If  the  children  leave  the  widow  during  their  minority,  contrary  to  her  wishes,  and 
without  any  fault  or  omission  on  her  part,  she  is  still  entitled  to  the  possessioa  of 
the  property  until  they  arrive  at  full  age,  though  they  are  provided  for  by  another. 

Otherwise,  if  it  appear  that  they  left  in  consequence  of  improper  treatment  on  the 
part  of  the  widow.    Semble. 

The  rule  on  this  subject  is  the  same,  whether  the  widow  be  the  mother  or  step-moth- 
er of  the  children. 

Trover  for  household  furniture  and  other  property,  tried  be- 
fore Rugqles,  C.  Judge,  jat  the  Orange  circuit  in  September, 
1843.  The  defendant  was  the  widow  of  Jesse  Scofield,  who 
died  on  the  1st  of  January,  1843,  and  the  plaintifis  were  his 
children.  David  was  seventeen  years  of  age,  and  Harriet  thir- 
teen or  fourteen.  The  defendant  was  their  step-mother.  The 
children  lived  with  and  were  supported  by  the  defendant  from 
the  death  of  their  father  until  they  were  removed  as  herein  after 
mentioned.  Early  in  March,  1843,  John  H.  Tuthill  was  ap- 
pointed guardian  for  the  children  by  the  surrogate.  He  soon 
after  called  on  the  defendant,  and  told  her  he  had  been  appoint- 
ed guardian ;  that  he  understood  the  children  were  dissatisfied 
in  staying  with  her ;  and  that  he  proposed  to  take  them  away, 
if  they  were  willing.  A  good  deal  of  conversation  passed  be- 
tween them,  when  the  children  went  away  with  him.  The 
witnesses  thought  they  went  willingly.  The  defendant  was 
executrix  and  Abraham  Mead  executor  of  the  last  will  and  tes- 
tament of  Je^se  Scofield.  Early  in  April,  1843,  they  made  and 
filed  an  inventory  of  the*  personal  estate  of  the  testator,  in  which 
the  appraisers  set  apart  certain  specified  articles  of  household 
furniture  and  other  property,  for  the  use  of  the  widow  and  chil- 
dren, pursuant  to  the  2d  section  of  the  exemption  act  of  1842. 
{Stat,  of  1842,  p.  193,  ch.  157.)    On  the  6th  of  May  following, 
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TuthUl  demanded  of  the  defendant  the  property  which  had 
been  so  set  apart,  together  with  that  which  is  exempted  by  the 
revised  statutes ;  (2  R.  S.  83,  §  9,  10  j)  and  this  action  was  af- 
terwards commenced  to  recover-  the  property.  The  defendant 
offered  to  prove  that  the  children  were  taken  from  her  against 
her  will,  and  without  her  consent.  The  judge  rejected  the  eici- 
dence,  and  charged  the  jury  that  the  plaintiflfe  were  entitled  to 
recover  all  the  property,  except  such  articles  as  are  given  to  the 
widow  by  the  10th  section  of  the  original  statute.  A  verdict 
was  rendered  in  favor  of  the  plaintiffs  for  $246,97 ;  and  the  de- 
fendant now  moved  for  a  new  trial  on  a  case. 

J.  W.  Brown^  for  the  defendant 

S.  X  Wilkin,  for  the  plaintiffs. 

By  the  Court,  Bronson,  J.  The  statute  provides,  that  where 
any  man  having  a  family  shall  die  leaving  ja  widow,  or  a  minor 
child  or  children,  certain  specified  articles  shall  not  be  deemed 
assets,  but  shall  be  included  and  stated  in  the  inventory  without 
being  appraised.  (2  R.  S.  83,  §  9.)  The  10th  section  is  as  fol- 
lows : ."  The  said  articles  shall  remain  in  the  possession  of  the 
widow,  if  there  be  one,  during  the  time  she  shall  live  with,  and 
provide  for  such  minor  child  or  children.  When  she  shall 
cease  so  to  do,  she  shall  be  allowed  to  retain  as  her  own,  her 
wearing  apparel,  her  ornaments,  and  one  bed,  bedstead,  and  the 
bedding  for  the  same ;  and  the  other  articles  so  exempted  shall 
then  belong  to  such  minor  child  or  children.  If  there  be  a 
widow,  and  no  such  minor  child,  then  the  said  articles  shall  be^ 
long  to  such  widow."  Many  of  the  enumerated  articles  are 
such  as  would  be  indispensable  in  keeping  up  the  family  state ; 
but  would  be  of  no  importance,  beyond  their  intrinsic  value,  if 
the  family  should  be  broken  up.  The  widow,  where  there  is 
one,  is  selected  as  the  head  of  the  family ;  and  the  use  of  all  the 
exempted  property  is  given  to  her  "  during  the  time  she  shall 
live  with,  and  provide  for  such  minor  child  or  children :  when 
she  shall  cease  so  to  do,"  the  property  is  to  be  divided.    If  the 
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words  are  taken  literally,  the  right  of  the  widow  is  gooe  when- 
eyer  the  children  choose  to  leave  her,  although  she  may  be 
wholly  without  fault.  But  I  think  the  legislature  intended  she 
should  have  the  property  so  long  as  she  was  boUi  able  and  wil* 
ling  to  keep  up  the  family  circle,  and  provide  for  the  children. 
The  words  "  when  she  shall  cease  so  to  do,"  imply  a  neglect  or 
omission  on  her  part,  and  make  the  division  of  the  property  de- 
pend on  the  will  of  the  mother,  rather  than  the  will  of  the 
children.  So  long  as  she  is  ready  to  provide  house  and  home, 
food,  raiment  and  education  for  the  children,  according  to  her 
circumstances,  she  has  not  broken  the  condition  on  which  the 
property  is  held ;  and  if,  without  her  fault,  the  children  either 
find  or  imagine  that  their  happiness  will  be  best  promoted  by 
leaving  the  parental  roof,  they  must  be  content  to  wait  for  a  di- 
vision of  the  property  until  they  attain  to  lawful  age.  It  is  a 
politic  as  well  els  benevolent  arrangement  to  provide,  as  far  as 
practicable,  for  keeping  up  the  family  state  during  the  minority 
of  the  children  of  a  deceased  father.  That  state  tends  in  many 
ways  to  promote  the  happiness  of  the  children,  and  fit  them  to 
become  useful  members  of  society.  The  care  and  the  counsels 
of  a  mother  should  not  be  lightly  esteemed,  either  by  her  off- 
spring, or  by  those  who  enact  the  laws.  Her  influence  is  worth 
more  to  the  children  than  gold,  and  is  of  more  value  to  the  state 
than  prisons  and  penal  statutes.  These  considerations,  together 
with  the  usually  helpless  condition  of  a  poor  widow,  must  have 
been  regarded  in  framing  this  law ;  and  although  the  case  is 
not  free  from  difficulty,  I  think  the  construction  which  has  been 
mentioned  is  better  calculated  than  any  other  to  carry  into  efect 
the  ends  which  the  legislature  had  in  view. 

It  happens  in  the  first  case,  so  far  as  I  know,  which  has  arisffl 
under  the  law,  that  the  widow  is  a  step-mother.  But  the  legis- 
lature has  made  no  difference  on  that  account ;  and  t^  are  ex- 
pounding the  law  as  it  must  be  held  in  the  common  case  of  a 
mother  and  her  own  children. 

Whether  the  widow  be  the  mother  by  nature,  or  only  by  mar- 
fbgi^  it  is  not  enough  for  her  to  say  to  the  children,  "Here  isa 
ihelter,  aAd  there  i«  bread  f  if  at  the  same  time  sho  makes  dMfi 
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wretched  by  her  misconduct  That  is  not  providing  for  the 
children,  within  the  meaning  of  the  statute,  and  they  may  well 
go  out  from  her,  and  demand  their  portion  of  the  property.  But 
it  is  not  alleged  in  this  case  that  there  was  any  want  of  kind- 
ness on  the  part  of  the  defendant.  The  cause  was  tried  upon 
the  principle,  that  whenever  the  separation  takes  place,  whatever 
may  have  been  the  cause,  the  widow  is  no  longer  entitled  to  the 
use  of  the  property.  I  think  she  may  hold  during  the  minority 
of  the  children,  unless  the  separation  was  brought  about  by 
some  omission  or  improper  conduct  on  her  part. 

By  the  law  of  1842,  other  property,  to  the  value  of  not  exceed- 
ing one  himdred  and  fifty  dollars,  is  added  to  tliat  which  was 
before  exempted,  and  is  to  be  set  apart  by  the  appraisers,  in 
making  the  inventory,  for  the  use  of  the  widow  and  minor  chil- 
dren. {Stat  of  1842,  p.  193,  cA.  157,  §  2.)  That  was  done  in 
this  case ;  and  the  children  claim  the  property  which  was  set 
apart  by  the  appraisers,  as  well  as  that  which  was  taken  out  of 
the  assets  by  the  original  law.  These  acts,  being  in  pari  ma- 
teria^  must  be  taken  and  construed  together  as  forming  parts  of 
one  system.  It  is  not  suggested,  nor  do  I  perceive,  that  the  law 
of  1842  has  worked  any  change,  except  that  of  adding  other  prop- 
erty to  the  articles  which  were  before  exempt.  The  children 
are  entitled  to  all  the  property,  or  to  none  of  it.  If  they  left 
the  defendant  without  her  voluntary  consent,  and  when  she  was 
not  chargeable  with  any  fiiult  or  omission,  they  cannot  recover. 

New  trial  granted. 
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Marchant  vs.  Langworthy  and  others. 

An  annaa]  meetingr  of  the  inhabitants  of  a  school-district  is  valid,  notwithstanding 
the  clerk  has  omitted  to  give  notice  of  it,  provided  the  time  and  place  for  holding  it 
was  duly  fixed  at  the  next  preceding  annual  meeting,  and  the  clerk  acted  in 
good  faith. 

The  provision  in  1  JR.  S.  480,  §  74,  »ubd.  4,  requiring  the  clerk  to  give  notice  of 
annual  meetings,  is  direeiory  merely. 

On  error  from  the  Monroe  common  pleas.  Marchant  sued 
Langworthy,  Hall  and  Olmsted,  hefore  a  justice  of  the  peace, 
and  declared  in  trover  for  a  horse.  The  defendants  pleaded 
the  general  issue,  and  the  justice  rendered  judgment  in  favor  of 
the  plaintiff  for  forty  dollars  damages,  from  which  the  defen- 
dant appealed  to  the  common  pleas.  On  the  trial  in  the  latter 
court,  the  plaintiff  proved  that  he  owned  the  horse  in  question, 
and  that  the  defendant  Olmsted,  claiming  to  be  collector  of 
school  district  No.  1,  in  the  town  of  Greece,  Monroe  county, 
took  and  sold  the  horse,  under  a  warrant  alleged  to  have  been  is- 
sued by  Langworth  j'^  and  Hall,  two  of  the  trustees  of  the  district,  for 
a  tax  imposed  upon  the  inhabitants.  The  main  question  in  the 
case  was,  whether  the  annual  district  meeting  held  on  the  1st 
Monday  of  October,  1842,  at  which  the  defendants  were  chosen, 
was  valid ;  the  clerk  having  omitted  to  affix  notice  of  it  as  di- 
rected by  1  R.  S,  480,  §  74,  subd.  4.  The  clerk  swore  that  he 
omitted  giving  notice,  believing  it  to  be  unnecessary,  and  he 
produced  the  record  of  the  annual  meeting  held  on  the  1st 
Monday  of  October,  1841,  from  which  it  appeared,  among  other 
things,  that  the  meeting  adjourned  to  the  1st  Monday  of  Octo- 
ber, 1842.  The  common  pleas  decided  that  this  adjournment 
was  a  sufficient  notice  of  the  meeting  held  in  1842,  and  that  no 
other  notice  was  requisite.  A  nonsuit  was  therefore  ordered, 
to  which  the  plaintiff  excepted  ;  and,  after  judgment,  he  Brought 
error. 

X  W.  Osbom,  for  the  plaintiff  in  error. 

S,  BaughtoTij  for  the  defendant  in  error. 
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By  the  Courts  Beardslet,  J.  The  substance  of  the  ob- 
jection to  the  legality  of  the  annual  meeting  of  1842  was,  that 
notice  had  not  been  posted  by  the  clerk  of  the  district  as  the 
statute  directs.  (1  R,  S.  480,  §  74.)  The  court  of  common 
pleas  seems  to  have  proceeded  upon  the  ground  that  the  adjourn- 
ment of  the  annual  meeting  of  1841  to  that  of  1842  was  a  suffi- 
cient notice  of  the  latter.  But  the  power  "  to  adjourn  from  time 
to  time,  as  occasion  may  require,''  (1  R  S,  478,  §  61,)  does  not 
apply  to  such  a  case.  Meetings  are  required  to  be  held  in  each 
school  district  aimually,  and  each  annual  meeting  is  to  fix  the 
time  and  place  for  holding  the  next.  {Id.  §  62.)  An  annual 
meeting,  therefore,  cannot  be  an  adjourned  meeting,  within  the 
meaning  of  the  statute.  The  latter  is  one  to  be  held  between  two 
annual  meetings  "  as  occasion  may  require." 

It  is  declared  by  statute  that  "  the  proceedings  ofl  no  district 
meeting,  annual  or  special,  shall  be  held  ill^al,  for  want  of  a 
due  notice  to  all  the  persons  qualified  .to  vote  thereat,  imless  it 
shall  appear  that  the  omission  to  give  such  notice,  was  wilful 
and  fraudulent."  {Id.  §  63.)  In  the  present  instance,  the  clerk 
omitted  to  post  notice,  believing  it  to  be  unnecessary.  It  was 
not  pretended  in  the  court  below  that  the  omission  was  fraudu- 
lent, and  no  such  question  can  be  made  here.  The  annual 
meeting  of  1842  must  therefore  be  taken  to  have  been  a  le^al 
assemblage ;  and  as  the  defendants  were  duly  chosen  at  that 
meeting,  their  defence  is  complete. 

The  result  in  this  case  would  be  the  same  if  the  statute  had 
omitted  to  declare  that  the  want  of  notice  should  not  invalidate 
the  proceedings  of  an  annual  meeting.  The  provision  requir- 
ing the  clerk  to  post  notice  of  annual  meetings,  is  merely  direc- 
tory to  that  officer.  And  "  there  is  a  known  distinctioo,"  says 
Lord  Mansfield,  "between  circumstances  which  are  of  the  es- 
sence of  a  thing  required  to  be  done  by  an  act  of  parliament, 
and  clauses  merely  directory,"  {Rex  v.  Loxdale^  1  Burr.  447.) 
An  annual  meeting  is  required  to  be  held  in  each  school  dis- 
trict ;  and  at  each  annual  meeting,  the  time  and  place  of  hold- 
ing the  next  annual  meeting  is  to  be  fixed.  (§  62.)  For  greater 
caution,  and  to  give  greater  publicity  to  the  meeting,  the  statute 
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directs  the  clerk  to  post  notice  of  it ;  but  that  is  not  essential  to 
its  validity.  The  time  and  place  for  holding  it  may  always  be 
ascertained  by  examining  the  clerk's  records ;  and  an  objectioii 
that  notice  was  not  duly  posted  should  never  be  allowed  to  pr^ 
vail.  The  foundation  of  the  meeting  is  the  order  of  a  previoos 
annual  meeting ;  not  the  posting  of  a  notice  by  the  cleik.  The 
former  is  indispensable ;  but  not  the  latter.  {See  The  People 
V.  Allen,  6  Wend,  486;  The  People  v.  Peck,  11  td.  604; 
Whiskard  v.  WUder,  1  Burr.  330 ;  Dwarris  On  Staiuies,  713 

tone.) 

The  judgment  of  the  common  pleas  must  be  affirmed. 

Ordered  accordingly. 


Downer  vs.  The  Madison  County  Bank. 

A  bulk,  havingr  neeiYed  from  the  plaintiff  a  note  for  cdlection,  employed  a  nolfff 
to  attend  to  the  business,  who  afterwards  letomed  the  note  to  the  bank  with  a  08- 
tificate  of  protest  and  of  notice  sent  to  the  endorser ;  whereupon  a  suit  whs  oqo- 
menced  a|rainst  the  endorser  by  the  plaintiff,  in  which  the  former  proved  that  the 
notice  sent  was  defective,  and  the  plaintiff  failed  to  reooTer.  He  then  bvoaght 
assumpsit  against  the  bank  fi>r  a  breach  of  the  implied  undertaking  to  gire  doe 
notice ;  alleging,  among  other  things,  that  the  note  was  valueless  witbrat  the  le- 
sponsibilitj  of  the  endorser.  ,  Held,  that  the  bank  was  not  liable  for  the  costs  sibd 
expenses  incurred  in  prosecuting  the  endorser,  but  only  for  the  amount  of  the  note 
with  interest 

Assumpsit  upon  the  implied  undertaking  of  the  defendants 
to  demand  payment  and  give  the  necessary  notice  to  chaige  the 
endorsers  on  a  promissory  note  left  with  them  by  the  plaintiff 
for  collection.  The  cause  was  tried  before  Gbidlet,  C.  Judge, 
at  the  Oneida  circuit  in  April,  1843.  The  plaintiff  was  the 
owner  of  a  promissory  note  made  by  James  Young  on  the  20tb 
of  April,  1835,  for  $660,  payable  eighteen  months  fix>m  date,  to  the 
order  of  Isaac  Whitaker,  at  the  Chemung  Canal  Bank ;  the  not* 
having  been  endorsed  by  Whitaker,  and  by  Aaron  Remer.  Befoie 
the  not«  caioe  to  maturity,  the  plaintiff  left  it  with  the  d«&0' 
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dants  for  collection,  and  they  sent  it  to  the  Chemung  Canal 
Bank  where  it  was  payable.  Soon  after  the  note  fell  due,  it 
was  returned  by  the  Chemung  Canal  Bank  to  the  defendants, 
with  a  notarial  certificate  annexed,  stating  that  it  had  been  regu- 
larly protested  and  notice  given  to  the  endorsers.  By  the  plain- 
tiff's direction,  the  cashier  of  the  defendants  then  sent  the  note 
to  an  attorney  for  collection,  and  the  plaintiff  brought  a  suit  on 
it  in  this  court  against  Remer,  the  second  endorser,  who  defend- 
ed on  the  groimd  that  he  had  not  received  notice  of  protest ; 
and  he  annexed  an  affidavit  to  his  plea  that  no  notice  had  been 
received.  The  plaintiff  recovered  against  Remer  in  this  court; 
{Dovmer  v.  Rerner,  21  Wend.  10 ;)  but,  on  a  writ  of  error 
brought  by  Remer,  the  judgment  was  reversed,  upon  the  ground 
that  the  note  was  misdescribed  in  the  notice  which  had  been 
sent  to  him.  {Remer  v.  Downer ^  23  Wend.  620,  and  25  id. 
277.  And  see  2  Hill,  694.)  On  the  trial  of  the  present  action, 
it  appeared  that  the  maker  and  first  endorser  of  the  note  were 
insolvent,  and  that  Remer  was  abundantly  able  to  pay  if  he  had 
been  duly  charged.  The  plaintiff  claimed  to  recover  the  amount 
of  the  note  with  interest — $857.  He  also  claimed  to  recover 
the  sums  paid  by  him,  during 'the  course  of  the  litigation  with 
Remer,  for  costs  and  counsel  fees  in  this  court  and  the  court  of 
errors,  together  with  the  amount  he  had  paid  for  Remer's  costs 
on  the  reversal  of  the  judgment,  amounting  in  the  whole  to 
$602,36— making  a  total  of  $1459,36.  The  judge  decided 
that  the  plaintiff  was  entitled  to  recover  the  whole  sum,  and  the 
jury  found  a  verdict  accordingly.  The  defendants  now  moved 
for  a  new  trial  on  a  case. 

H.  Oray.  for  the  defendants. 
/  A.  Spencer,  for  the  plaintiff. 

By  the  Qmrtj  Bronson,  J.  In  consequence  of  the  neglect 
to  give  a  sufficient  notice  to  Remer,  the  plaintiff  has  lost  his  debt, 
and  that  amount,  with  the  interest  upon  it,  constitutes  the  true 
measure  of  damages.  That  is  the  loss  which  has  directly  re- 
sulted to  the  plaintiff  firom  the  breach  of  the  defendant's  con- 
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tract.  I  Bee  no  principle  upon  which  the  plaintiff  can  lecovtr 
the  costs  and  expenses  which  were  incurred  in  the  vain  attempt 
to  collect  the  note  from  Renior.  If  the  suit  against  him  had  any 
necessary  connection  with  the  breach  of  the  defendants*  under- 
taking, it  was  only  a  remote  consequence,  for  which  the  defen- 
dants are  not  answerable.  The  wrong  complained  of  must  be 
the  proximate  cause  of  the  damage.  Such  is  the  general  rule, 
and  this  case  does  not  fall  within  any  established  exception  to  it 
The  injury  was  complete  and  the  right  of  action  perfect  the 
moment  the  proper  time  for  giving  notice  had  gone  by.  The 
plaintiff"  was  not  obliged  to  sue  Remer.  He  might  have  brought 
his  action  at  once  against  the  defendants,  and  recovered  the  nill 
amount  of  his  debt.  True,  the  suit  against  Remer  was  brought 
upon  the  supposition  that  he  had  been  duly  charged  as  endorser. 
But  that  was  the  plaintiff's  mistake,  and  must  be  his  misfortune. 
The  defendants  are  not  answerable  for  it ;  or  at  least,  not  in  to 
fbrm  of  action.  It  is  said  that  the  defendants  led  the  plaintiff 
into  the  error  by  returning  the  note  with  a  notarial  certificate 
annexed,  which  stated  that  notice  had  been  given  to  the  en- 
dorsers. But  the  action  is  based  upon  the  implied  undertaking 
of  the  defendants  to  give  notice ;  and  not  upon  any  false  repre-  . 
sentation  by  them  that  notice  had  been  given.  Nothing  of  the 
kind  is  mentioned  in  the  declaration.  Indeed,  it  would  have 
been  difficult  to  frame  a  count  partly  in  assumpsit  and  partly  in 
case.  But  it  is  enough  that  the  action  is  founded  on  the  con- 
tract, and  on  nothing  else.  The  only  immediate  or  necessary 
damage  which  the  plaintiff*  sustained  by  the  breach  was  the 
loss  of  his  debt ;  and  the  defendants  are  not  answerable  for  the 
remote  consequences  of  their  default,  however  injurious  they 
may  have  been  to  the  plaintiff*. 

We  see  no  difficulty  in  the  other  questions  made  by  the  de- 
fendants. There  must  be  a  new  trial  unless  the  plaintiff  con- 
sents to  reduce  the  verdict  to  $867 — ^the  amount  of  the  note  with 
interest. 

Ordered  accordingly. 
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Feaui>. 

ACCOtJNT  stated. 

1.  To  a  dadamtion  ooftUbiiiig  the  oom- 
mon  ooonts,  the  defendant  pleaded 
that  he  and  the  plaintiff  accoanted  to- 
fetfaer  innspeotto  the  moneys  now 
elldmed  hy  the  hdtef,  tod  dinert  siutife 


of  money  then  dae  the  defendants; 
alleging  that,  on  such  accounting,  the 
defendant,  at  the  request  of  the  plain- 
tiff, credited  and  allowed  all  the  mo- 
neys mentioned  in  the  declaration,  and 
that  a  balance  was  found  due  tlie  de- 
fendant of  9700,  which  the  plaintiff 
promised  to  pay.  Held,  that  the  plea 
was  bad  even  on  general  demurrer. 
Bump  and  another  t.  Phanix  and 
another,  308 

2.  Though  issue  be  joined  on  such  a 
plea,  and  a  verdict  rendered  against 
the  plaintiff,  he  will  be  entitled  to 
judgment  non  obetante.  Per  Cow- 
SK,  J.  id 

3.  A  debt  already  due  can  only  be  dis- 
charged by  a  release,  an  accord  and 
satitfaction,  or  payment  Per  Cow- 
en,  J.  id 


ACKNOWLEDGMENT. 
See  Deed,  1, 2. 

ACQUITTAL. 
See  Malicious  Pxosecution,  1,  3. 

ACTION. 

.  Tlie  rule  that  an  action  lies  on  a 
promise  to  pay  money  on  demand, 
without  previously  demanding  it,  oufht 
not  to  be  extended  to  new  cases.  Per 
Bronson,  J.  Downee  v.  The  Phcsnix 
Bank  of  Vkarlettutjptif  2)7 
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2.  In  general,  an  action  to  recorer  mo- 
ney received  by  the  defendant  in  the 
character  of  trustee  cannot  be  main- 
tamed  until  after  a  demand,  or  pro(tf 
in  some  other  way  that  there  has  been 
an  abuse  of  the  trust  Walrath  v. 
Thompson,  540 

See  Account  vrATBD,  3. 

ARBrrHATION  AND  AWAKD,  5,  6. 

Banks  and  Banking,  2  to  17. 

BiLUi  OF  EZCHANGB  AND  PrOIIISBO- 

RT  Notes,  8  to  10, 17, 18. 
Carrier. 

Corporation,  4  to  7. 
Criminal  Law,  6. 
Damages,  5  to  7. 
Executors  and    Adminivtrators, 

14.  15. 
Former  Suit,  1,2,7,8. 
Jurisdiction. 
Justice  op  the  Peace. 
Landlord  and  Tenant,  18  to  20. 
Malicious  Prosecution. 
Mandamus. 
Mesne  Profits. 
Mortgage  of  Vessels. 
Negligence. 
Nuisance. 

Parties  to  Actions. 
Partnership. 
Payment. 

Pleading,  20  to  24,  43,  44. 
Replevin. 

Roads  and  Bridget,  4. 
Seneca  Indians. 
Sheriff,  2  to  5. 
Supervisors,  5. 

Watervliet  Turnpike  Company. 
WmiEss,  11. 


ADMINISTRATORS. 

See  Executors  and  Administrators. 
Replevin,  14,  15. 
Widow. 


ADMISSIONS. 
See  Evidence,  5  to  7, 12, 13. 

ADVERSE  POSSESSION. 

I.  A  tenant  in  common  of  lands  cannot 
convey  to  his  co-tenant  durincr  the 
continuance  of  an  outstanding  adverse 
poeseoBion  in  a  third  person.  Per 
Porter,  eenator,  ConHanUne  t.  Van 
WinkU,  177 


2.  If  a  hnsband,  sdsed  as  tenant  bv  the 
curtesy,  give  a  deed  in  fee,  ana  the 
gjiantee  enter  and  continoe  in  poaiea 
sion,  claiming  to  ovrn  the  whole  estate 
absolutely,  snch  possession  will  be  re- 
garded as  adverse  to  the  wife,  and 
tiiose  claiming  under  her,  from  the 
period  of  the  husband's  death.  Per 
Porter,  senator.  id 

3.  A  deed  of  lands  held  adversely  to  the 
grantor  is  utterly  void  in  respect  to  the 
person  thus  holding.  Cole,  Coe  and 
Cos  V.  Irvine,  634 

See  Dedication,  8. 
Ejectment,  5  to  7. 


AFFIDAVIT    FOR  ATTACH- 
MENT. 

See  Court  of  a  Justice  of  the  Psacb, 

7,8. 
Practice,  15. 


AFFIDAVIT   OF  ATTENDANCE 
OF  WITNESSES. 

See  Costs,  20,  21. 


AFFIDAVIT   OF  JUSTIFICA- 
TION. 

See  Practice  in  the  Court  of  Ermors, 
2  to  4 


AFFIDAVIT  OF  LANDLORD. 
See  Landlord  and  Tenant,  5  to  14. 

AFFIDAVIT  OF  MERITS. 
See  Practice,  11,  22, 25  to  29, 3& 


AFFIDAVIT  OF  PROPERTY,  IN 
REPLEVIN. 

See  Rbplkvdi ,  22, 3. 


AFHDAVIT  TO  HOLD  TO  BAIL. 
See  PRAcncK,  9, 10. 


INDEX 
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AFFTOAVIT  TO  PROCURE  WAR- 
RANT. 

See  NoN-lMFUiONMENT  Act,  2  to  4. 


AFFIDAVIT  TO  VERIFY 
PLEA,  &c. 

See  Practice,  11,  22. 
Usury. 


AGENT. 

See  Bills  of  Exchange  and  Promis- 
soRT  Notes,  8  to  10. 
Evidence,  3,  4. 

PUNCIFAL  AND  AgENT. 


AGREEMENT. 

See  Assumpsit. 

ALBANY,  CITY  OF. 

The  bridges  erected  pursuant  to  the 
fourth  section  of  the  act  passed  April 
5th,  1823,  authorizing  the  construc- 
tion of  a  basin  in  the  citj  of  Albany, 
(Sees.  L,  of  '23,  p.  128,)  are  to  be  kept 
in  repair  by  the  persons  owning  lots  on 
the  pier,  who  are  punishable  by  indict- 
ment for  omitting  to  repair.  The  Peo- 
ple V.  Cooper  and  others,  516 

ALLEGATION  AND  PROOF. 

See  Banks  and  Banking,  10. 

BIjectment,  9. 
Pleading,  31,  32. 
Refletin,  10, 11. 
Slander. 


ALLEGATION  OF  DIMINUTION. 
See  Error,  2. 

AMENDMENT. 

See  Error,  4  to  6. 

Husband  and  Wife,  2. 
LofiTATioNs,  Statute  of,  1. 
PRAcncB,  6,  7,  12,  13,  32, 33, 
37,38. 

UiURY. 


APPEAL. 


See  Arbitration  and  Award,  5. 

Bankrupt  and  Bankrupt  Law,  18. 
Court  of  a  Justice  of  the  Praob, 
17  to  20. 


APPEARANCE. 
See  Practice,  19. 

APPRAISEMENT. 

See  Canals. 

•   Roads  and  Bridges. 

ARBITRATION  AND  AWARD. 

1.  The  proceedings  to  obtain  judgment 
on  an  award  of  arbitrators  are  sum- 
mary, and  the  requirements  of  the 
statute  must  be  strictiv  complied  with. 
Per  Bronson,  J.  Holtenbaek  v.  Flem- 
ing, 303 

2.  Where  the  affidavit  to  prove  the  sub- 
mission bond  stated  that  the  depo- 
nent's name  subscribed  to  the  attesta- 
tion clause  of  the  bond  was  in  his  own 
hand-writing,  and  that  the  instrument 
was  signed,  sealed  and  delivered  in 
his  presence ;  held,  on  error  brought, 
after  confirmation  and  judgnient,  that 
the  proof  was  insufficient,  inasmuch 
as  the  affidavit  did  not  show  that  the 
witness  subscribed  when  the  bond  was 
executed.  id 

3.  Held,  further,  however,  that  as  this 
objection  did  not  appear  to  have  been 
raised  in  the  court  below,  the  party 
could  not  avail  himself  of  it  on  error. 

id 

4  The  better  course  for  the  party  resist- 
ing confirmation  is,  to  submit  his  ob- 
jections in  writing,  and  then  they  may 
be  certified  and  returned  on  error  with 
the  other  papers  relating  to  the  appli- 
cation.   Per  Bronson,  j.  id 

5.  After  an  appeal  from  a  justice's  judg- 
ment to  the  common  pleas,  the  parties 
agreed  to  arbitrate  the  subject  matter 
of  the  suit^  and  accordingly  entered 
into  bonds  of  submilsion,  which  con. 
tained  this  clause:  <*A11  further  pro. 
ceedings  in  said  emt  at  law  are  to  be 
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hereby  atayed  and  ended,  and  the 
award  or  determination  dtc.  ia  to  be 
final"  The  arintraton  met  and  heard 
the  parties,  but  were  tmable  to  agree 
within  the  time  limited  by  the  rabmis. 
sioD,  and  finally  adjourned  without 
day.  Held,  that  the  submission  not 
only  put  an  end  to  the  a{^)eal,  but  ez- 
tin^rouhed  the  right  of  suing  upon  the 
original  judgment  Vmn  Slyke  y.  Let" 
Hee,  610 

&  The  case  of  MUler  y.  Van  Anken,  (1 
Wend,  516,)  conunented  on  and  ez- 
plained.  id 


ARREST. 

See  Court  of  a  Jubtick  of  tri  Pkaob, 
10. 
Criminal  Law,  1  to  5. 
Mauoious  Prosbcution. 
Office  and  Officbr,  3,  4. 


ARREST  OF  JUDGMENT. 

See  Parties  to  Actions,  4,  5. 
Pleading,  7,  44,  47,  48. 
Replevin,  5. 


ASSAULT  AND  BATTERY. 

See  Dakages,  1  to  4. 
PLSADmo,  40  to  43. 


ASSESSMENT  OF  DAMAGES. 

See  Practice,  24. 

Roads  and  Bridoeb 


ASSIGNMENT. 

S§e  Corporation,  5  to  7. 

Fraudulent  Sale  or  Assionii but. 


ASSIGNMENT  OF  BREACHES. 
See  Pleadino,  4  to  6, 13  to  17,  28, 29. 

ASSIGNOR  AND  ASSIOHNEB. 
SeeWmnsmB. 


ASSUMPSIT. 


The  {daintiff,  haying  receiyed  an  order 
from  the  defendimt  to  forward  two 
hundred  and  fifty  barrels  of  cement, 
sent  by  a  carrier  two  hnndrfed  and  mx- 
ty  bairels,  which  the  defendant  refti- 
sed  to  receive,  saying,  among  other 
things,  that  there  was  more  than  ha 
had  ordered,  and  that  the  quality  was 
not  good ;  whereupon  the  carrier  took 
the  cement  away  and  stored  it  Af- 
terwards a  letter  was  written  to  the 
plaintiff  by  the  defendant,  in  which  he 
placed  his  refusal  to  recdve  the  ce. 
ment  on  the  sole  nound  that  the  qual- 
ity was  not  good,  but  admitted  that 
the  order  had  been  complied  with  as 
to  the  number  of  barrels.  The  plain- 
tiff then  brought  an  action  for  the 
value  of  the  two  hundred  and  fifty 
berreb  of  cement,  declaring  as  fcr 
goods  bargained  and  mid,  and  for 
goods  sola  and  delivered;  but  he  was 
nonsuited  at  the  trial  because  the 
number  of  barrels  ordered  had  been  de- 
livered to  the  carrier  as  part  of  a  larger 
number,  without  being  counted  out  or 
separated,  and  that  &erefore  no  sale 
had  taken  place.  Held,  that  the  non- 
suit was  erroneously  granted,  and  that 
the  case  should  have  been  submitted 
to  the  jury ;  for  if  the  entire  quantity 
of  cement  delivered  to  the  earner  was 
intended  as  a  mere  compUanoe  with 
the  order,  and  was  not  sent  for  the  pur- 
pose of  charging  the  defendant  with 
the  excess,  he  was  liable.  Downer  y. 
Thompaon,  308 

See  AocoDNT  stated. 
Action. 
Bills  of  Exchange  and  Pkoanaso- 

R7  Notes. 
Carrier. 
Contract. 

CORFORATION,  1,  5  to  7. 

Guaranty. 

Mortgage  of  Vebseia 

Parties  to  Actions,  7. 

Partnership. 

Payment. 

Pleading,  1  to  5, 13  to  17,  20,  21, 

32,  34,  45,  4a 
Roads  and  Bridges,  4> 


ATTACHMENT. 

See  Costs,  14  to  19. 

Court  of  a  Jo»nC«  or  «tt  PfeACB, 

V,  8, 14. 
Foreign  CorforatrM: 
Judombntb  and  EzEcuttollE,  5,  6l 


UfVtSi. 
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PtiADno,  9  to  19. 


ATraSTING  WITNESS. 

Su  Abbitration  and  Awaeo,  2. 

Witness,  2  to  7. 


ATTORNEY. 

After  (he  attorney  of  record  has  left  the 
state  with  the  fixed  intention  of  taking 
np  his  residence  elsewhere,  his  name 
can  no  longer  be  used  in  conducting 
the  suit  even  by  bis  law  partner.  The 
Chauiauque  County  Bank  t.  Risley^ 

375 

See  Costs. 

DiSTMCT  AtTORNKT. 

Landlord  and  Tenant,  10. 
Rbplbvoi,  18, 19. 


AUDITING  ACCOUNTa 

See  SUTERTZBORS. 

AVOWRY. 
See  RiPumN,  I  to  11,  Sa 

AWARD. 
See  Aebttration  and  Award. 

B 

"BAGGAGE." 
See  CARRJiRf  6  to  10. 

BAIL. 
S$e  Bankrupt  and  Bankrupt  Law,  16 

tola 

Criminai.  Law,  1, 3,  6. 
Duorderi^t  Persons. 
Mauoioub  Pr08B0UTI0N»  9. 
Practiob,  9, 10, 19. 
FluOTicv  IN  tm  Copvr  Of  Qrrpiis, 
3to  4. 


BATTiMENT. 

See  Carrbr. 

Plbdqb. 

PlUNCIPAL  AND  AOBfT. 


BANK-BILLS 
See  Patment. 


BANKRUPT  AND  BANKBUPT 
LAW. 

1.  The  second  section  of  the  bankrupt 
act  of  1841,  declarinff  certain  transfers 
of  property  Toid,  renders  them  so  only 
as  to  persons  claiming  in  virtue  of 
proceedings  under  the  act  Dodge 
and  M  *Cttare  y.  Sheldon^  9 

2.  The  court  will  not  give  efibct  to  a 
bankrupt  discharge  on  motion,  where 
the  party  might  have  {beaded  it,  but 
omitted  to  do  so.    Lee  v.  PhMfe^  346 

3.  Accordingly,  where  a  defendant  ob- 
tained  his  diiioharge  during  the  pen. 
dency  of  the  suit,  and  aftemards  suf- 
fered judgment  by  default  to  be  enter, 
ed  against  him  for  not  plead' 
which  execution  was  issued  ; 
that  the  only  relief  to  which  he 
entitled  was  to  be  let  in  to  plead  the 
discharge,  on  payment  of  costs.       id 

4.  Where  the  defendant  is  thus  let  in,  the 
court  will  allow  the  plaintiff  to  dis- 
continue without  costs.  id 

5.  Where  a  judgment  for  costs  was  le. 
covered  by  a  sheriff,  in  an  aetioa  on 
the  case  against  him  for  not  retumhig 
an  execution,  and  the  plaintiff  after- 
wards petitioned  for  and  obtained  a 
discharge  under  the  bankrupt  act; 
heldl  that  the  judgment  was  a  debt 
provable  under  the  act,  and  was  there- 
fore reached  by  the  diiBchaige.  Qnu 
ham  and  othere  v.  Fiermm^  ektrifft 
^c.  247 

6.  Held  further,  that  in  such  case  the 
court  would,  on  motion  of  the  plam- 
tiff,  order  a  perpetual  stay  of  execution 
upon  the  judgment  id 

7.  Judgment  having  beenobtained  against 
the  plaintiff  upon  a  nonsuit  ordered  at 
tha  oirtiiit,  hs  bniight  enm,  sad  the 
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defendant  was  aiterwarda  discharged 
from  the  alleged  cause  of  action  un- 
der  the  bankrupt  law.  Held^  that  the 
plaintiff  was  not  entitled  to  an  order 
*  allowing  him  to  discontinue  the  suit 
without  costs,  until  he  succeeded  in 
reversing  the  judgment.  Sandford  v. 
Sinclair,  248 

8.  In  such  case,  however,  the  plaintiff 
may  obtain  leave  to  discontinue  his 
writ  of  error  without  costs,  on  applica- 
tion to  the  court  for  the  correction  of 
errors.     Stt  note  (a).  id 

9.  Where,  by  reason  of  the  defendant 
havmg  been  discharged  as  a  bankrupt, 
the  plaintiff  becomes  entitled  to  dis- 
continue without  costs,  he  will  be  al. 
lowed  to  do  so,  though  the  defendant 
offer  to  stipulate  that  he  will  waive 
the  benefit  of  his  discharge.  Per 
Bronson,  J.  id 

10.  The  defendant's  liability  for  a  tort  is 
not  affected  by  his  discharge  under  the 
bankrupt  law,  unless,  before  the  peti- 
tion in  bankruptcy  was  presented,  the 
demand  had  become  a  debt,  by  being 
converted  into  judgment.  Crouch  v. 
Gridley,  350 

1 J .  A  verdict  or  report  of  referees  obtain- 
ed by  a  plaintiff  in  an  action  for  a  tort, 
merely  liquidates  the  damages,  but  the 
nature  of  the  demand  remains  un- 
changed until  judgment  is  perfected. 

id 

12.  A  bankrupts  discharge  extends  only 
to  such  debts  as  the  bankrupt  owed  at 
the  time  of  presenting  his  petition. 
Per  Bronson,  J.  Thompmn  v.  Hewit, 

254 

13.  Whether  the  bankrupt  can  be  reliev- 
ed  from  a  judgment  recovered  against 
him  intermediate  the  presentation  of 
his  petition  and  the  granting  of  the 
discharge,  upon  a  promissory  note 
given  before  his  proceedings  were  com- 

'  menced,  quere.  id 

14.  A  promissory  note  is  merged  in  and 
extinguished  by  a  judgment  recovered 
thereon,  and  the  judgment  becomes  a 
new  debt.    Per  Bronson,  J.  id 

15.  Where  a  defendant,  during  the  pen. 
dency  of  a  suit  against  him  on  a  prom- 
issory  note,  presented  a  petition  to  be 
discharged  under  the  banlmipt  law, 


and  then  compfomiaed  the  chum  by 
giving  a  cogiiovit  for  a  part  of  it, 
a^pieemg  at  the  same  time  tiiat  any 
discharge  he  might  obtain  should  not 
affect  the  rights  of  the  plaintiff:  Held, 
on  motion  by  the  defendant  £ar  a  per- 
petual stay  of  proceedings,  that  his  dis. 
charge  obtained  after  judgment  upon 
the  cognovit  did  not  entitle  him  to  rs. 
lief.  id 

16.  Bafl  in  error  remain  liable,  though 
the  principal  become  bankrupt,  and 
obtain  his  discharge  pending  the  writ 
Per  Nelson,  Ch.  J.  Hall  v.  Fowler 
and  Steadman,  630 

17.  So  of  bail  to  the  action,  provided  the 
discharge  be  granted  sdfler  they  have 
become  fixed ;  though  otherwise  if 
granted  before.  Per  Nelson,  Ch.  J.  s^ 

18.  Where  on  appeal  from  a  justiee^ 
judgment,  the  appellee  recovmd,  and 
the  appellant  was  afterwards  dis- 
charged under  the  banlompt  act ;  held, 
that  the  liability  of  the  surety  in  the 
appeal  bond  was  not  thereby  a^cted. 


See  Plkaoino,  49,  50. 
WnriKss,  10, 11. 


BANKS  AND  BANKING. 

L.  Though  the  cashier  of  a  foreign  bank, 
ing  corporation  made  a  loan  of  mooej 
in  the  citv  of  New-York  on  the  bar. 
rower*s  check;  held,  not  a  vioiatioo 
of  1  jR.  iS.  712,  $  6,  it  appearing  that 
the  transaction  was  an  isolated  one, 
and  that  the  corporation  kept  no  offioe 
|for  banking  purposes  in  this  state. 
Suydam  and  otnere  v.  The  Bbnie 
Canal  and  Banking  Company,     317 

2.  Where  a  bank  receives  money  on  de. 
posit  in  the  ordinary  way  from  one 
of  its  customers,  tne  latter  cannot 
maintain  an  action  for  it  withoot  a 
previous  demand  either  by  check  or 
otherwise  ;(a)  and  the  rule  is  ^ 
same,  though  the  action  be  for  a  bal- 
ance struck  on  the  customer^  bank- 
book  by  one  of  the  clerks  in  the  bank 
CowEN,  J.,  dissented.  Downee  v. 
The  Phamx  Bank  of  CkarleHemn, 

297 

(a)  See  Johmn  ▼.  Tht  Fbrmen^  Bmdt  (I 

Haningt.  Rep.  117,)  S.  P. 
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X  Where  a  etoeUiolder  of  a  bank  loee 
for  a  Violation  of  the  let  eeetioii  of  the 
statute  **  to  prevent  the  insolvency  of 
moneyed  corporations,"  &c.  (1  jR.  S. 
589  et  $eq,,)  he  need  not  join  all  the 
directors  who  participated  in  the  act 
charged,  but  may  proceed  against 
them  separately.    Gaffney  v.  Colvill^ 

567 

4.  In  a  suit  against  one  of  the  directors, 
if  the  act  charged  be  such  that  it 
conld  not  have  been  done  by  him 
abne,  but  only  by  the  board,  the  dec 
laration  must  show  that  they  par- 
ticipated in  it  id 

5.  The  statute  incorporating  the  bank 
of  which  the  defendant  is  a  director, 
thouffh  private,  need  not  be  set  out  in 
the  declaration.  id 

6.  If  the  suit  bo  by  a  stockholder,  and 
the  declaration,  after  setting  forth  the 
act  complained  of,  allege  tlmt  by  rea- 
son thereof  the  plaintiff  *9  stock  be. 
came  depreciated  in  valtte^  this  is  a 
sufficient  avecment  of  loss  to  entitle 
the  plaintiff  to  sue,  without  otherwise 
explaining  how  the  loss  occurred,    id 

7.  A  stockholder  may  sue  for  making  a 
dividend  out  of  the  capital  stock,  in- 
stead of  the  surplus  profits,  though 
he  has  received  a  share  of  the  divi- 
dend, provided  he  did  so  without 
knowledge  of  the  facts  rendering  it 
illc^  id 

8.  A  count  charging  the  making  of 
such  dividend  does  not  necessarily 
import  that  all  the  stockholders,  in- 
cluding th^  plaintiff,  received  their 
shaies.  id 

9.  TKe  act  complained  of  on  the  part 
of  the  directors  should  be  alleged  to 
have  been  done  by  them;  an  allega- 
tion that  they  caused  and  procured  it 
to  be  done,  or  that  they  authorized 
4md  permitted  the  casher  to  do  it, 
will  not  answer.  id 

10.  An  allegation  that  the  directors  did 
the  act  will  be  sustained  by  evidence 
that  tiiey  caused  and  procured  it  to 
be  done.    Per  Beonson,  J.  id 

11.  The  declaration  need  not  expressly 
show  that  the  directon  concerned  in 
the  act  knew  the  bots  xendering  it 
iflegaL  id 

Vol.  VI.  83 


13.  Hie  directors  are  not  liable  for  mere, 
ly  recetfomg  notes  or  other  evidences 
of  debt,  with  the  illegal  intent  men- 
tioned ml  R.  8.  589,  $  1,  subd,  4, 
but  only  for  receioing  and  discounting 
them  with  that  intent.  w 


13.  A  count  charging  the  illegal  receiv- 
ing and  discounting  of  notes  at  vari- 
ous times  during  a  specified  period, 
contrary  to  the  4th  subdivision  oi  the 
1st  section,  is  not  bad  ibr  duplicity,  id 

14.  Nor  is  such  count  bad  for  omitting 
to  describe  the  several  notes  thus  re- 
ceived and  discounted.  id 


15.  Where  it  is  alleged  that  the  direc- 
tors *'  did  divide^  withdraw  and  pay 
to  the  stockholders  a  portion  of.  the 
capital  stock,"  the  count  is  not  bad 
for  duplicity  though  it  add  that  there- 
by the  capital  stock  was  reduced 
without  the  consent  of  the  legislature. 

id 

16.  A  count,  however,  charging  the  di- 
rectors with  all  the  acts  prohibited  by 
1  jR.  iS.  589,  §  I,  is  bad  Ibr  duplicity. 

td 

17.  If  the  charge  be  that  the  directors 
received  shares  of  the  capital  stock  of 
another  corporation,  in  exchange  for 
the  notes  of  their  own  bank^  the  count 
will  be  bad  unless  it  show  in  addition 
that  the  exchange  was  made  on  ac- 
count of  the  bank.  id 


See  BiLLB  OF  Exchangk  and 
RY  Notes,  7. 
Damages,  8. 
General  Banx-law. 
Parties  to  Actions,  7. 

PtBADINO,  2, 3. 


BAB  BY  FORMER  SUIT. 

See  DiSORDERLT  FKrsons. 

Executors  and  AjiiiiiiiRmATQM» 

16. 
Former  Surr. 

PARTNBRSHir,  7,  B. 


BILL  OF  CREDIT. 
See  CoHmnrnoicAL  Law,  1. 
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BaL  OF  EXCEFnON& 

1.  In  eenerel,  wh^  irrelevant  evidence 
if  eUowed  to  be  g:iven,  and  the  paity 
objecting  moves  for  a  new  trial  on  a 
lill  of  exceptions^  the  motion  will  be 
granted,  without  enquiring  how  far 
the  evidence  may  have  influenced  the 
verdict  Myers  v.  Malcobn  and  an. 
other,  2!I2 

9.  On  a  bin  of  exceptions  the  party  can. 
not  avail  himeelf  of  other  grounds 
than  those  taken  by  him  at  the  trial. 
HmOer  v.  The  Trustees  of  Sandy 
HiU,  407 

See  Plbadlvo,  48. 


BILLS  OF  EXCHANGE  AND 
PROMISSORY  NOTES. 

1.  A  state  is  a  corporation,  and  may 
therefore  be  the  payee  of  a  promissory 
note.  The  State  of  Indiana  v.  Wo- 
ram  and  six  others,  33 

9.  An  innocent  holder  of  negotiable 
paper,  who  has  received  it  in  the  utwU 
course  of  trade,  for  a  valuable  con- 
sideration, though  from  a  person  hav- 
ing no  title  and  no  authority  to  trans- 
fer it,  wiU  be  protected  even  as  against 
the  claim  of  the  previous  owner.  Per 
Walworth,  chancellor,  and  Lott, 
senator.  Stalker  v.  McDonald  and 
others,  93 

3.  Held  otherwise,  however,  where  it 
appeared  that  the  paper  was  received 
as  security  for  an  antecedent  debt 
due  from  the  person  who  made  the 
unauthorized  transfer,  and  the  holder 
neither  parted  with  value  on  the  credit 
of  it,  nor  relinquished  any  previous 
■ecturity.  id 

4.  So,  even  had  the  paper  been  nomi- 
nally received  wn  payment.  Per  Wal- 
woftTH,  chancellor,  id 

5.  Tfaa  isipoit  of  the  words  bona  fide 
holder  for  a  valuable  consideration, 
as  used  in  reference  to  eases  of  this 
character,  discussed  and  considered. 

id 

6.  The  case  of  Swift  v.  Tyson,  (16 
Peters^  Bsp,  1,)  so  te  as  it  conflicts 
with  Coddington  v.  Bay,  (20  Johns. 
Rep,  63^0.  diiappmra^  id 


7.  An  instroment  in  th«  Ibnn  of  a  biS 
of  exchange,  drawn  upon  and  aeeept- 
ed  by  the  cashier  of  a  bank,  and  pay. 
able  to  order,  in  the  city  of  liew. 
York,  at  a  specified  period  after  daie^ 
is  entitled  to  days  of  grace  ;  and  evi 
dence  of  a  local  usage  cannot  be  re- 
ceived for  the  purpose  of  varyingils 
legal  effect  in  this  particular.  The 
Merchants^  Bank  of  the  city  of  New. 
York  V.  Woodruff,  174 

8.  The  agent  of  a  company,  wHh  the 
assent  (tf  his  principals,  and  in  order 
to  raise  money  for  their  benefit,  diew 
a  bill  of  exchange  in  his  own  name 
on  a  part  of  them,  payable  to  the  or- 
der  of  A.,  who  endorKd  it  for  the  ac 
commodation  of  the  company.  The 
drawees  accepted  the  bfll,  and  it  was 
discounted  by  a  bank  and  the  pro- 
ceeds applied  by  the  agent  in  the 
company's  businesa  A.  was  obliged 
to  pay  it  on  its  becoming  due,  and  he 
afterwards  brought  Im  action  against 
all  the  members  of  the  company  to 
recover  the  amount  Held,  that 
though  they  were  not  jointly  liable  m 
the  bill,  A.  could  recover  under  the 
common  counts  as  for  money  paid  to 
their  use.  Allen  v.  Coii  and  others, 
impleaded  ^,  318 

9.  The  agent  of  a  company,  with  tiie 
assent  of  his  principals,  and  in  order 
to  dischari^  their  debt,  drew  a  biH  of 
exchange  m  his  own  name  on  a  part 
of  them,  payable  to  the  creditor, 
which,  after  being  accepted,  was  en. 
dorsed  and  delivered  to  a  third  per- 
son, who  brought  an  actioB  against 
all  the  members  of  the  company  to 
recover  the  amount  Held,  tfakt  men 
was  no  privity  between  them  and  the 
pUintiff,  and  that  an  action  was  not 
maintainable  either  upon  the  bill  itself 
or  the  original  conaidention.  Ibgers 
V.  Coit  and  others^  329 

10.  Otherwise,  had  it  dewly  appeared 
that  the  name  in  which  ue  bill  was 
either  drawn  or  accepted  was  one  ef 
those  by  which  the  company  allowed 
themselves  to  be  known  and  repce. 
sented.    Per  Cowen,  J.  id 

11.  In  general,  where  an  action  is 
brought  on  a  note  by  an  endonee  or 
other  third  person  not  named  in  it,  he 
wili  be  piesuBied  to  have  tiken  it  in 
the  usual  eoona  of  negotisting  oiaft- 

I     mereial  paper ;  and  the  MM*  wiH  be 
I     «pan  the  maker,  if  he  seek  ta  mml 


himsdf  of  any  equities  existing  he- 
tween  *him  and  the  payee,  to  show  the 
fiicts  impeaching  the  plaintiff's  title. 
Per  Beonson,  J.  Nelion  ▼.  Cowing 
^  Seymour,  336 

19.  Otherwise,  if  the  action  he  brought 
by  the  person  named  at  payee,  al- 
though he  was  a  stranger  to  the  trans- 
action  upon  which  the  note  was  given, 
and  knew  nothing  of  the  making  of  it 
at  the  time.  In  such  case,  unless  the 
plaintiff  prove  that  he  took  the  note 
before  it  became  due,  and  paid  value 
for  it,  the  defence  is  admissible.        id 

13.  A  party  may  become  an  endorser  of 
a  bill  or  note  by  any  mark  or  designa- 
tion he  chooses  to  adopt,  provided  it 
be  used  as  a  substitute  for  his  name, 
and  he  intend  to  be  bound  by  it  Per 
Nelson,  Ch.  J.  Brown  v.  fke  Butch-- 
era'  j-  Drovert^  Bank,  443 

14.  An  endoraement  is  valid,  though 
written  with  a  lead  pencil.  id 

15.  Where  a  party  placed  the  figures 
*«  1.  2.  8.'*  upon  the  back  of  a  bill  of 
exchange,  by  way  of  substitute  for  his 
name,  intending  thus  to  bind  himself 
as  endorser ;  held,  a  valid  endorse 
ment,  though  it  appeared  he  could 
write.  id 


16.  Where  the  payee^of  a  usurious  note 
endorsed  it  to  a  third  person,  for  a  val- 
uable consideration,  who  took  it  with- 
out notice  of  the  usury,  and  afterwards 
brought  an  action  against  the  payee, 
seeking  to  charge  him  as  endorser; 
held,  Uiat  the  endorsement  amounted 
to  a  new  and  independent  contract 
between  the  parties,  and  that  the  usu- 
ry was  no  defence.  M* Knight  v. 
Wheeler,  492 


17.  A*  note  dated  on  the  I5tb,and  made 
payable  to  L.  or  bearer  in  six  months, 
was  transferred  by  L.  on  the  29th, 
with  an  endorsement  upon  it  signed 
by  him  in  these  words — "  I  guaranty 
the  pajrment  of  this  note**  Held,  in 
an  action  brought  by  R.  to  recover  the 
amount  of  the  note,  that  L.  was  liable 
as  endorser,  on  proof  of  demand  and 
notice,  though  it  did  not  appear  that 
the  guaranty  was  made  to  K.  Leg- 
gett  y.  Raymond^  639 

18.  Semble,  however,  that  B.  could  not 
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recover  against  L.  as  mak»t  without 
other  proof.  id 

See  BANnuTT  and  BAMmnrr  Law,  13 

to  15. 
Commissioners  of  Highways,  2. 
corpoeation,  2,  3. 
Damages,  8. 
Fraud. 

Guaranty,  4  to  6. 
Partnership,  1  to  5,  7. 


BOARD  OF  SUPERVISORS. 
See  SuFERvnoRs. 

"  BONA  FIDE  HOLDER." 

See  Bills  of  Exchange  and  Promisso- 
ry Notes,  2  to  6,  11,  12,  16. 

BONA  FIDE  PURCHASER. 
See  Deed,  6,  7. 

BONA  NOTABILIA. 

See  Executors  and  Administrators, 
15. 

BOND. 

See  Bankrupt  and  Bankrupt  Law,  18. 
Contract,  1  to  3. 
Court  of  a  Justice  of  the  Peace, 

14. 
Pleading,  G,  28,  29,  43,  44. 
Replevin,  13,  22,  23. 


BOND  AND  WARRANT  OF  AT- 
TORNEY. 

See  Husband  and  Wife. 

Judgments  and  Executions,  1,  3* 


BOOKS. 
See  EviDBNOB,  3,  4. 

BOUNTY. 
See  Salt  Sfrincw. 
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BREACH,  ASSIGNMENT  OF. 
See  PLBADmo,  4  to  6, 13  to  17,  28, 39. 


BRIDGEa 

See  Albany,  Cmr  of. 
Faancmisi,  3,  3. 


BRIEF. 
See  Corrs,  23. 

BURYING  GROUND. 
See  Dedication. 

BY-LAW. 
See  Flkadinq,  8. 


"  CALL." 
See  Contract,  i,  5. 

CANALS. 

The  owner  of  lands  "  appropriated  by 
the  canal  commissioners  to  the  use  of 
the  public"  is  entitled  to  have  his 
damages  appraised  as  soon  as  the 
ai^ts  of  the  state  have  taken  posses- 
sion  of  the-  property  and  commenced 
executing  the  contemplated  work.  He 
is  not  bound  to  wait  until  the  work  is 
completed.  The  People,  ex  reL  Ut- 
ley,  y.  Hayden  and  othere,  canal 
appraiaere,  359 

CARRIER. 

1.  Where  goods  are  delivered  to  a  carrier, 
marked  for'  a  particular  destination, 
without  any  directions  as  to  their 
transportation  and  delivery  save  such 
as  may  be  infeircd  from  the  marks 
themselves,  the  carrier  is  only  bound 
to  transport  and  deliver  them  accord, 
ing  to  tne  established  usage  of  the  bo- 


in  v^ch  he  is  ensiffed,  wMmt 
V  ol  ue  QHige  or 


the  consigDor  knew 

not     Van  Santooord  and  otkae  v. 

St,  John  ^  Tousey,  157 


3.  In  an  action  to  recover  the  value  of 
goods  entrusted  to  the  defendants  far 
transportation,  it  appeared  that  ikey 
were  engaged  in  tbo  carrying  bnniea 
on  the  Hudson  rivor,  by  means  of  a 
lino  of  tow-boats  which  ran  between 
New- York  and  Albany,  and  were  not 
interested  in  any  tranqxHtation  line 
west  of  the  latter  place ;  that  they  re- 
cdved  on  board  one  of  their  boats, 
from  the  plaintifis,  a  box  of  goods 
marked  '*  J.  P.,  Little  Falls,  Herkimer 
Ca,"  and  gave  a  receipt  for  it  in 
these  words,  ••  Rec'd  of  J.  &,  T.,  [the 
plaintifisj  on  board  the  tow-boat  4cc 
[naming  it,]  a  box  of  roerchandizo 
marked  J.  P.,  Little  Falls,  Herkimer 
Co. ;"  that  the  plaintifi  gave  no  spe- 
cial directions  as  to  the  place  where 
the  box  was  to  be  ddivered,  nor  as  to  . 
the  mode  of  delivery ;  that  upon  its  ar- 
rival  at  Albany  the  defendants  deliver, 
ed  it  safely  on  board  a  canal  boat  be. 
longing  to  a  responsible  line,  whose 
route  lay  through  Little  Falls,  this 
being  in  accordance  with  the  onifonn 
usage  of  all  carriers  between  New. 
York  and  Albany,  in  similar  cases ; 
and  that  before  the  canal  boat  reached 
Little  Falls  the  box  was  broken  open 
and  rifled  of  its  contents.  Held  that, 
though  the  plaintiflb  were  ignorant  of 
the  usage  mentioned,  the*  cireom- 
stances  were  insufficient  to  make  oat 
a  contract  on  the  part  of  the  defend, 
ants  to  deliver  the  box  at  Little  Falls, 
aftd  that  their  responsibility  as  awonoa 
earrien  ceased  at  Albany,  where  they 
became  mere /on0ar</er«.  m 


3.  Held  Anther,  that  as  the 
which  the  defendants  forwarded  the 
goods  from  Albany  was  in  aecordanoe 
with  the  uniform  usage  of  the  barineas 
in  which  they  were  engaged,  and  no 
want  of  care  on  their  part  in  selecting 
a  proper  vehicle  was  shown,  they  were 
not  liable.  id 


4.  Trover  may  be  maintained  against  a 
common  carrier  where  the  goods  en- 
trusted  to  him  are  lost  by  his  ocf, 
though  without  any  wrongfol  intent ; 
as  where  he  ddiven  them  to  tba 
wrong  person  by  mistake,  or  under  a 
forged  order.  JP#r  Bbdnson,  J.  Ham- 
kine  v.  Hoffman^  586 
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5.  Bat  if  the  goods  are  lost  thioogh  the 
mere  omuaion  of  the  carrier,  trover 
win  not  lie  even  after  demand  and  re. 
fosal,  but  the  owner  ehonld  bring 
either  aasumpeit,  or  a  special  action  on 
the  cascL  id 


.  The  UBQal  contractor  a  carrier  of  pas- 
aengera  includes  an  undertaking  to  re- 
oeive  and  transport  their  baggage, 
tiioufh  nothing  be  said  about  it ;  and 
if  it  be  lost,  even  without  tiie  fault  of 
the  eairier,  he  is  responsible.  id 


7.  The  term  baggage  in  such  cases  does 
not  embrace  samples  of  merchandize 
carried  by  the  passenger  in  a  trunk 
with  a  view  of  enabling  him  to  make 
bargains  for  the  sale  of  goods.  id 

8.  Nor  does  the  tehn  embrace  monejr  in 
the  tnmk,  or  articles  usually  carried 
about  the  person,  and  not  as  baggage. 
Per  Bronson,  J.  id 

9.  Otherwise^  however,  as  to  articles  for 
tiie  personal -use,  convenience,  instruc 
tion  or  amusement  of  the  passenger  on 
the  way,  and  usually  carried  as  bag- 
gage ;  e.  g.  wearing  apparel,  brushes, 
writingmaterials,  iMoks,  fkhing  tackle, 
&«.     rer  Bronson,  J.  id 

« 

10.  Money  to  pay  travelling  expenses, 
carried  in  the  passenger's  trunk,  is  not 
mehided  in  the  term  baggage,  Sem- 
bit.    '  id 

See  Assuiipsrr. 
Lnur,  1. 


CASE. 
See  Carriib,  4,  5. 

JURIBDIOTION. 

Nbouobncb. 
Plbadino,  40to43. 


CASES  OVERRULED,  DOUBTED 
OR  EXPLAINED. 

Acker  v.  White,  (25  Wend.  614,)  com. 
mented  on  and  ezplauied.  BurJde  A 
Oebhard,  ex^re  ^c.  v.  Luce,  Sx 

Beekman  «.  Lansing,  (8  Wend.  446,) 
commented  on  and  explained.  Buss- 
ing  and  Bumng  v.  Bu^knell,       383 

Bradyll  o.  Ball,  (1  Bio.  Ch.  Rep.  427,) 


commented  on  and  espbdned.  BwkU 
^  Oebhard,  ea^re  ^.  v.  Luct,     558 

Burr  V.  Van  Buskirk,  (3  Cowen,  263,) 
commented  on  and  explained.  Weh^ 
ber  ^  Cody  v.  Shearman,  20 

BuUer  «.  Van  Wyck,  (1  HUl,  438,) 
commented  on.  Vance,  by  his  next 
friend  v.  PhiUipe,  late  eheriff,  4'<?., 

433 

Christman  v.  Floyd,  (9  Wend.  340,) 
commented  on  and  explained.  Web- 
ber  4r  Cody  v.  Shearman,  20 

Edmondstone  v.  Thompson,  (15  Wend. 
554,^  explained.  Johnson  v.  Com. 
stock,  10 

Foot  V.  Gumaer,  (13  Wend.  195,)  over, 
ruled.  Gansevoort  v.  Nelson  and 
others,  executors  ^.,  389 

Fox  V.  Baker,  (2  Wend.  244,)  disap. 
proved.  Per  Bronson,  J.  Lovett  v. 
Cowman^  impleaded,  ^.,  223 

Frey  V.  Leeper,  (2  Dall.  131,)  comment- 
ed  on  and  explained.  Burkle  dr 
Oebhard,  ex*rs  j^.,  v.  Luce,         55o 

Gibson  v.  Colt,  (7  Johns.  Rep.  390,)  was 
much  shaken,  if  not  entirely  over, 
thrown,  by  the  decision  in  Sandford  o. 
Handy,  (23  Wend.  260.)  Per  Bron. 
SON,  J.  Nelson  v.  Cowing  ^  Sey- 
mour, 336 

Gihnan  v.  Rives,  (10  Peters*  Rep.  299,) 
commented  on  and  explained.  Per 
Walworth,  chancellor.  Burgess  v. 
Abbott  4-  Ely,  135 

Hanford  v.  Artcher,  (4  Hill,  271,)  com. 
mented  on.  Vance,  by  his  next 
friend,  v.  Phillips,  late  sheriff,  ^, 

433 

Hanmer  ».  Wilsey,  (17  Wend.  91,)  ex- 
plained.  '  Johnson -v,  Comstock,       10 

Harvey  d.  SkiUman,  (22  Wend.  571,) 
cited  and  explained.  Knapp  v.  Cur. 
tiss  and  others,  executors  4^.  386 
• 

Inman  v.  Foster,  (8  Wend.  602,)  com- 
mented on  and  disapproved.  Boot  v. 
Lowndes,  518 

Jackson,  ex  dem.  Parker,  v.  Phillips,  (9 
Cowen,  94,)  so  far  as  it  holds  ^at  one 
who  affixes  his  name  to  an  instrument 
after  its  execution,  without  being  re. 
Guested,  is  a  good  subscribing  witness, 
disapproved.  Per  Beonson,  J.  H6L 
UnMck  V.  Fleming,  303 

Kk>ck  V.  Cxonkhite,  (1  HOI,  107,)  com. 
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mented  on  ud  eiplained.    Amot  y. 
Pott  and  othertf  65 


Miller  v.  Van  Anken,  (1  Wend.  516,) 
commented  on-  and  eacplained.  Van 
Slyke  V.  Lettice,  610 

Moiray  v.  RiggB,  (15  Johns.  Rep.  571,) 
has  been  overruled.  Per  Bkonson,  J. 
Ooodrieh  y.  Downt,  438 

Potter  «.  Etz,  (5  Wend  74,)  comment- 
ed on  and  explained.  Garuetoort  y. 
NeUon  and  others^  exeeutorw  ^c,  389 

Retan  v.  Drew,  (19  Wend.  304,)  ex- 
plained.    Johiuon  y.  Comstock,      10 

Rockfeller  v.  Donnelly,  (8  Cowen,  623,) 
adverted  to  and  questioned.  Per  Bron- 
SON,  J.    Aberdeen  y.  Blackmar,    325 

Slocum  V.  Despard,  (8  Wend.  615,) 
commented  on  and  questioned.  Per 
Bronbon,  J.     Root  y.  Woodruff,    418 

Small  V.  Bixley,  (18  Wend.  514,)  over- 
ruled.   Johnson  v.  PellotDtf  353 

Striker  v.  Mott,  (6  Wend.  465,)  explain- 
ed.    RandaU  v.  CrandaU,  342 

Swift  V.  Tyson,  (16  Peters'  Rep.  1,)  so 
far  as  it  conflicts  with  Coddington  v. 
Bay,  (20  Johns.  Rep.  637,)  disap- 
proved. Stalker  v.  M* Donald  and 
others,        ^  93 

Thomas  «.  Croswell,  (7  Johns.  264,) 
commented  on  and  disapproved.  Root 
v.  Lowndes,  518 

Watson  ».  Davis,  (19  Wend.  371,)  com- 
mented on  and  explained.  Hall  and 
others  y.  Tuttle,  38 

Webber  v.  Shearman,  (6  Hill,  20,)  com- 
mented on  and  limited.  Bell  y.  Pot- 
ter, 497 

Wickwarev.  Bryan,  (11  Wend.  585,) 
commented  on,  and  the  reporter*s  ab- 
stract corrected  Jones  y.  Thomp- 
son, 621 

Wogrlam  V.  Cowperthwaite,  (2  Dall.  68,) 
commented  on  and  explained.  Burkle 
^  Oebhard,  ex'rs  j^.  y.  Luce,      558 


CATTARAUGUS  RESERVATION. 
See  SufBOA  Indians. 


CERTIFICATE  OF  INCOBPOBA. 
TION. 

Sse  EvmsfOBt  10. 


INDEX. 

CERTIFICATE  OF  JUDGE. 

80  EZSOUTOM  AMD  ADMnnTRAIOIi^lL 


CERTIORARI. 

See  CovBT  or  a  Juricb  of  thi  Fbaci, 
1  to  3,  9, 19, 21  to  33. 
Error,  2. 


CHANCERY. 
See  Dower,  2. 

EviDKNCRi  S. 

Infant. 


CHURCHES. 

See  Contract,  4, 5. 

CO-DEFENDANT. 

See  Costs,  1  to  9. 
Witness,  10, 11. 

COLOR. 
See  Pleadino,  10,  11. 


COMMISSIONERS  OF  HIGH. 
WAYS. 

1.  Commissioners  of  higfawajf  have  no 
power  to  contract  a  debt  against  the 
town  by  borrowin j|r  money  for  the  le- 
pair  of  roads  and  bridges.  Barkers, 
iMnnis  and  others,  commissienert  of 
highways,  ^c.  463 

2.  Accordingly,  where  commissionaBar 
highways  boorowed  $1000  for  tluf 
purpose,  on  a  note  pnxporting  to  bind 
them  in  their  official  capacity ;  ^Id, 
that  an  action  ooold  not  be  maintained 
against  their  successors  to  recover  the 

id 


3.  The  commissionerB  aie  not  boond  to 
repair  either  roads  or  bridges  until  (h» 
neceasaiy  fimds  an  pfomed  Pf 
Bronson,  J.  ^ 

COBOfON. 
Ate  DBDiOATnui,  h 


INDEX. 
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OOBfMON  CARRIER. 
See  Cakeibs. 

LiXN,  1. 


COMMON  COUNTS. 

Sit  BizxA  OF  Exchange  and  Pkomxiso- 
EY  Notes,  8, 9. 


COMMON  PLEAR 

See  CouET  of  a  JinrriCE  of  the  Peac^, 
17  to  20. 


COMMON  SCHOOLS. 

1.  An  aonual  meeting  of  the  inhabitants 
<xf  a  school-district  is  valid,  notwith- 
standing the  clerk  has  omitted  to  give 
notice  of  it,  provided  the  time  and 
place  for  holding  it  was  duly  fixed  at 
the  next  preceding  annual  meeting, 
and  the  clerk  acted  in*  good  faith. 
MarehoTit  v.  Langwortky  and  othere, 

646 

2.  The  provision  in  I  R.  S.  480,  §  74, 
euhd,  4,  requiring  the  clerk  to  give  no- 
tice of  annual  meetings,  is  turectory 
merely.  *ia 


COMPETENCY. 

See  Evidence,  11. 
Witness,  8  to  11. 


COMPOSITION. 
See  Feaud. 

CONFLICT  OF  LAWS. 

See  CoNTEACT,  1  to  3. 

Executors  •  and  Adminibteatoes, 

13  to  15. 
Foeeion  Law. 
jueisdiotion. 

CONFUSION  OF  GOODS. 
See  Peopeett,  S. 


CONSIDERATION. 


See  Bulb  of  Ezcbanob  and  Pboiomo- 

ET  Notes,  2  to  & 

CoNTEACT,  1  to  3. 

Feaud. 


CONSTABLE. 

See  JuvricB  of  the  Peace. 
Office  and  Officee,  1,  2. 


CONSTITUTIONAL  LAW. 

1.  To  conMitute  a  bill  of  credit  within 
the  meaning  of  Art,  1,  ^  10  of  the  con- 
stitution of  the  United  States,  the  pa- 
per must  be  such  as  is  designed  to  cir- 
culate as  monev  or  answer  the  ordi- 
nary purposes  of  coin.  The  State  of 
Indiana  v.  Woram  and  eix  othere,  33 

2.  A  person  may  renomioe  a  constitu- 
tional provision  made  for  his  own  ben- 
efit.    Baker  v.  Braman^  47 

See  DisoEDEELT  Peesons,  1. 
Roads  and  Beidges. 
Sheeiff,  1. 


CONSTRUCTION  OF  STATUTES. 

See  Albany,  Cmr  of. 

Aebitration  and  Awaed.   • 

Banerupt  and  Banxeuft  Law. 

Banes  and  Baneino. 

Canals. 

Common  Schools. 

coepoeation. 

Court  of  a  Justice  of  the  Peace. 

Deed,  1,2,  7. 

DiSTEICT  AtTOENET. 

Ejectment,  3  to  9. 

Evidence,  10. 

Executors  and  Adminuteatoes,  1 

to  12, 16. 
Foreign  Coepoeation. 

FOEGEET. 

Feanohise. 

Feaudule2«t  Sale  oe  Assignment. 

Infant. 

Judgments  and  E!xecutiqnb»  1,2, 

4  to  6,  8. 
Landlord  and  Tenant. 
Lien,  2, 3. 
Mesne  PkoFirs. 

MOETGAOE  OF  LaNDS,  2,  3,  61 

NoN-lMFEisoNMEirr  Act. 
PAETMEESmr,  9  to  11.  • 
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See  Pjleaoino,  7, 8,  49, 50. 
Pledob. 

Principal  and  Aoknt,  4, 5. 
Redemption  of  Lanm. 
Replevin,  3,  32,  23. 
Salt  Springs. 
Sheriff,  1. 
Statutes. 

Watertuet  TuRNpm  Gompant. 
Widow. 


CONSTRUCTION  OF  WRITTEN 
INSTRUMENTS. 

See  Biixs  of  Exchange  and  Promisso- 
ry Notes,  13, 15,  17. 
Carrier,  2,  3. 
Contract,  1,  2,  4,  5. 
Deed,  3,  4. 
Guaranty. 

Landlord  and  Tenant,  4. 
Lease. 

Mortgage  of  Lands,  5. 
Office  and  Officer,  6  to  8. 
Statutes,  1. 
Will. 


CONSTRUCTIVE  NOTICE. 


See  Eyidbnck,  3, 4. 
pRAcnoB,  4,  5. 


CONTRACT. 


1.  In  general,  the  law  of  the  place  where 
a  contract  is  to  be  performedf  and  not 
that  of  the  place  where  it  was  made, 
is  to  govem  in  determining  its  validi- 
ty  and  effect  The  CommontDealtk 
if  Kentucky  v.  Baeeford  and  Nones, 

526 

3.  An  action  was  brought  on  a  bond 
conditioned  for  the  faithful  perfonn- 
ance  of  the  duties  enjoined  by  a  law 
of  Kentucky  authorizing  the  obligees 
to  sell  lottery  tickets  for  the  benefit  of 
a  college  in  that  state^  Held,  that  as 
the  bond  was  valid  at  the  place  where 
the  condition  was  to  be  performed,  the 
courts  of  this  state  should  uphold  it, 
notwithstanding  our  statute  against 
lotteries.  id 

3.  Otherwise  of  a  bond  or  obligation  ex- 
ecuted to  cany  into  eSaci  a  foreign 
law  sanctioning^  what  is  plainly  con- 
trary to  morality  4lc  Per  Nbuon, 
Ch.J.  m( 


4.  A  "  crU"  from  a  presbytflrian  eangr&- 
gation  to  a  minister,  drawn  in  the 
words  prescribed  by  the  ibmis  tnd 
discipline  of  that  church,  (Coiuf.  of 
Preeb.  Church,  p.  438,  Art.  6,  ed.  of 
1842,)  and  sign^  by  three  elden  ind 
a  trustee,  does  not  bind  then  to  pay 
the  minister's  salary,  but  is  to  be  re- 
garded as  the  act  of  the  congregatioD. 
Paddock  y.  Brown  and  othre,     530 

5.  Semble,  that  the  "  call"  idatttezda- 
sively  to  the  spiritual  concerns  of  the 
congregation.    Per  Nelson,  Ch.  J.  ttf 

See  Assumpsit. 

Bills  op  Ezchangs  and  Prohism- 

RT  Notes,  13  to  15, 17, 1& 
Carrier,  1,  2, 6  to  10. 

CORTORATION,   1. 

Guarantt. 

Judgments  and  EzscunoNi,  7, 8. 

Marriage. 

Pleading,  13  to  17. 


CONTRIBUTION. 
See  Wrmsss,  II. 

CONVERSION. 
See  Profsrtt. 

CONVEYANCE  OF  LAND& 

See  AoysRSE  Possession. 
Dedication.  , 
Deed. 

Etidencb,  1,  2. 
Infant. 
Judgments  amo  EzECimoMi,  1,  S; 

4,  7,  8. 
License. 

CONVICTION. 

Su  Damages,  1  to  4. 

Dibordbrlt  Psrsohs,  S,  3. 

CORPORATION. 

1.  When  a  company  inoci^arated  «  fa 
the  purpose  of  engaging  m  the  wbsls 
fishery  and  in  the  msnunotnieof  spv- 
maceti  candles,*' purchaaedstatsboods, 
piQniismg  to  pay  for  them  at  a  fcta* 


INDEX. 


day;  AelJ,  that  the  promise  was /irima 
facie  valid  and  binding.  The  State 
of  Indiana  y.  Wonan  and  six  others, 

33 

3.  Ilie  word  pereon  in  a  statute  may  in- 
clade  a  corporation.    Per  Brokson,  J. 

id 

3.  A  state  is  a  corporation,  and  may 
therefore  be  the  payee  of  a  promissory 
note.  to 

4.  The  act  passed  on  the  8lh  of  April, 
179(i,  entitled  "  An  set  relative  to  the 
common  and  undivided  lands  and 
meadows  in  Southold"  &c.,  (3  Greenl. 
Laws  of  N.  Y.  330.)  doep  not  give  the 
proprietors  of  lljos.^  linds  the  ri^rht  of 
suing  as  a  corporation.  Tiie  Proprie.' 
tars  ^.  of  Sjuihold  v.  Horton,     501 

5.  In  1637,  one  B.,  being  itidobtcd  to  the 
defendants,  transferred  to  ihem  certain 
shares  of  stock  in  the  Rossie  Galena 
Company,  on  the  books  of  the  compa- 
ny, and  delivered  to  the  defendants  the 
usual  certificate  for  the  sha*-es.  By  a 
writing  executed  at  tiie  time,  it  ap- 
peared that  the  defendants  were  au- 
thorized to  dispose  of  the  stock  for 
9^00  per  share,  and  apply  the  pro- 
ceeds in  payment  of  B.'s  debt  as  it  be- 
came due ;  but  if  the  debt  was  paid 
before  tlic  stock  was  disposed  of,  they 
were  to  return  the  rune  or  account  for 
it  The  debt  was  paid  in  September, 
1838t  whereupon  the  defendants  re- 
turned the  certificate  of  B.,  with  a 
written  endorsement  authorizing  his 
son  to  re-transfer  the  stock.  This  au- 
thority, however,  turned  out  to  be  in- 
sufficient, and  a  more  formal  one  was 
afterwards  given,  but  the  re-transfer 
was  not  made  either  on  the  books  of 
the  company  or  otherwise  until  March; 
1840.  Held,  that  the  defendants  were 
stockholders  until  the  time  of  the  re- 
transfer,  and  were  therefore  liable  for 
debts  contracted  by  the  company  in 
January,  1840.    Adderly  v.  Storm  ^ 

»      BaOey,  624 

6.  Otherwise,  had  the  defendants  assign- 
ed the  stock  to  B.,  on  receiving  pay- 
ment frpra  him,  although  no  transnr 
was  made  on  the  books  of  the  compa- 
ny.   Sewble,  id 

7«  In  determining  who  are  stockholders, 
the  coQit  win  not  look  beyond  the  2s- 
gal  tiUe,  except  perhapf  whera  there 


has  been  a  frandalent 
liability. 
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to  avoid 
id 


See  Banks  and  Banknio. 

Bills  op  Exchamox  and  PkomMO. 

RY  Notes,  1. 
Contract,  4,  5. 
Ejectment,  3. 
Evidence,  10. 
Foreign  Corporation. 
Judgments  and  Execctioio,  5,  & 
Mandamus. 

Parties  to  Actions,  1,  3. 
Pleading,  2,  3,  8,  43, 44. 
Witness,  8. 


COSTS. 

1 .  In  an  action  against  two  defendants 
for  a  tort,  if  a  verdict  is  rendered 
against  one  of  them  which  carries 
cocts,  and  the  other  is  acquitted,  he 
is  entitled  to  a  full  bill  of  costs  against 
the  plaintiff.  Per  Bronson,  J.  The 
Albany  and  West  Stockbrid^e  Rail. 
Road  Company  v.  Cady,  265 

2.  Where  the  defendants  appear  by  the 
same  attorney,  who  performs  the 
same  services  for  both,  and  both  are 
acquitted,  they  cannot  tax  separate 
bills  of  costs,  but  are  entitled  only  to 
one  bill  and  one  judgment  Per 
BciSaoN,  J.  id 

3.  This  rule  applies  also  where  only  one  of 
the  defendants  is  acquitted,  and  the  re. 
covery  against  the  other  is  so  small 
tlidt  both  are  entitled  to  costs.  id 

4.  In  snch  case,  however,  if  the  defen. 
danU  have  pleaded  separately,  the  at. 
tomey  is  entitled  to  .be  allowed  for 
two  picas.  t^ 

5.  In  an  action  against  two  for  a  tort* 
who  sever  in  pleading  and  act  by  dif- 
ferent attorneys  and  counsel,  if  both 
defendants  be  acquitted,  their  attor- 
neys are  each  entitled  to  a  full  bill  of 
costs  against  tlie  plaintiff,  so  far  as 
the  services  were  separate  and  dis- 
tinct. Ten  Broeck  and  wife  v.  Paige 
and  Finch,  267 


6.  Otherwise,  however,  as  to 
fees,  if  the  witnesses  for  both  paities 
were  the  same.  id 


7.  As  then  can  be  bat  one  jndcmeot  in 
the  loit,  there  riioold  be  no  allowaiwa 
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for  more  than  one  record;  and  so  in  re- 
Bpect  to  the  other  incidental  charts 
for  perfecting  judgment  and  issuing 
execution.  t3 

8.  In  cases  of  thin  kind  the  costs  of  both 
defendants  mus^  be  taxed  at  the  same 
time,  so  that  the  charges  in  the  two 
bills  may  be  properly  adjusted.         id 


9.  In  an  action  against  three  for  a  tort, 
the  declaration  contained  two  counts, 
to  which  respectively  the  defendants 
each  pleaded  seven  pleas,  and  at  the 
trial  the  plantiff  was  nonsuited.  Held^ 
that  the  defendants*  attorney  was  en- 
titled to  charge  in  his  bill  of  costs  for 
fix  pleas,  i.  e.  two  for  each  defendant. 
AnonymouSf  268 

10.  In  general,  where  a  partj  moving 
for  re-taxation  claims  costs  of  the  mo. 
tion  in  his  notice,  he  will  be  compelled 
to  pay  costs,  though  a  re-taxation  be 
ordeied.  id 


11.  In  replevin,  where  a  verdict  is  ren- 
dered which  grives  the  defendant  a 
right  to  have  return  of  part  of  the 
property,  though  its  value  be  assessed 
at  less  than  fifty  dollars^  and  the 
other  issues  are  decided  against  him, 
he  is  nevertheless  entitled  to  full  costs 
of  the  issue  found  in  his  favor.  John, 
son  V.  Fellows,  353 

12.  To  a  declaration  in  replevin  con- 
taining but  one  count,  the  defendant 
interposed  a  plea  of  non  cepit,  under 
which  he  proved  at  the  trial  tliat  he 
was  a  constable,  and  took  the  proper- 
ty bjr  virtue  of  a  landlord's  warrant. 
The  jury  found  in  favor  of  the  plaintiff 
for  part  of  the  property,  and  in  favor 
of  the  defendant  for  tne  residue,  as- 

.  sessing  the  value  of  the  latter  at  iwen. 
ty.four  dollars.  Held,  that  the  de- 
fendant  was  entitled  to  full  costs  on 
the  finding  in  his  favor.  id 

13.  The  case  of  Small  v.  Bixley,  (18 
Wend,  514,)  overruled.  id 

14  Where,  after  the  commencement  of 
proceedings  by  attachment  against 
an  absconding,  concealed  or  non-reai. 
dent  debtor,  a  creditor  intervenes  by 
petition  &c.,  pursuant  to  3  jR.  S.  8,  9, 
6  37,  8,  he  is  entitled  to  be  allowed 
his  costs  and  disbursements,  though 
fhe  amount  found  due  him  from  the 


debtor  be  ever  so  tiiflhig.    Matter  of 
St.  John,  an  absconding  debtor,    B&S 

15.  The  intervening  creditor,  however, 
is  not  entitled  to  charge  a  retaimnr 
fee  for  attorney  or  counsel  employed 
by  him.  id 

16.  Nor  is  an  attorney  fee  of  9^,00  tax- 
able in  Ruch  case  for  **  attending  upon 
the  officer  to  have  him  receive  and 
file  the  petition."  id 

17.  So  as  to  a  counsel  fee  of  93J5  for 
"  attending  the  trustees  to  make  proof 
of  the  claim,"  provided  the  claim  was 
not  disputed,  but  allowed  on  the  affi- 
davit  of  the  creditor.  id 

18.  The  allowance  for  the  petition  oit3» 
creditor,  stating  his  desire  to  come  in, 
should  not  exceed  one  folia  id 

19.  The  trustees  of  the  debtor  ate  enti- 
tled to  notice  of  taxation  in  snch  cue. 

id 

20.  Charges  for  witnesses  cannot  be  tax. 
ed  on  an  affidavit  stating  merely  thst 
they  were  subpcenaed  and  attended. 
The  affidavit  must  add,  that  they 
were  material  and  necessary^  at  \hti 
the  party  believed  them  to  be  sol 
Dean  v.  Williams,  376 

21.  If  the  party  resisting  the  taxatioa 
show  that  a  mrgo  number  of  the  wit- 
nesses were  not  sworn,  and  the  other 
party  do  not  explain  this,  the  charges 
should  be  disallowed.  id 

22.  A  notice  of  trial  and  inquest /or  the 
judge  is  unnecessary,  and  cannot  be 
taxed  as  a  part  of  the  plaintiff's  costs. 
Smith  V.  Miller,  39S 

23.  Under  an  order  made  at  the  circuit 
postponing  a  cause  on  payment  of 
costs,  the  plaintiff  caimot  tax  either 
for  a  brief  or  copy  pUatUngt,  id  • 

24.  The  costs  to  be  paid  mider  snch  or^ 
der  are  for  services  whic{i  must  be  ie> 
pcated,  and  for  which  the  plaintiir 
might  not  be  paid  at  all  if  *they  wcie 
left  to  abide  the  event    Per  Bxaeos- 

UET,  J.  a 

See  BANK&tm  and  Barxboit  Law,  3 
to  5,  7  to  9.  I 

Damagss,  8. 
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8t  DiSTucT  Attobiixt. 

EXSOUTOKB    AND   AdMINIVTEATOM, 

ltol2. 
Practice  14, 17  to  19,  30, 32,  33, 
37,3a 


COUNSEL  FEES. 
See  t^osTB,  15,  17. 

COUNTERFEIT  BILLS. 
See  Pathent. 


COURT  OF  A  JUSTICE  OF  THE 
PEACE. 

1.  Where  a  justice  of  the  peace,  after  a 
jury  had  pronounced  their  verdict,  ren- 
dered judgment  immediately  and  noted 
it  in  his  minutes  of  the  trial,  but  omit- 
ted to  enter  it  upon  his  docket  until 
two  or  throe  days  after;  held^  that 
the  omission  was  not  cause  for  reversal 
on  certiorari.  Hall  and  others  v. 
TatiU,  38 

2.  The  case  of  Wateon  v.  Datis,  (19 
Wend,  371,)  commented  on  and  ez- 
(^ained.  id 

3.  Thoucrh  it  appear  on  a  trial  in  a  jus- 
tice's court  from  the  plaintiff's  own 
showing  that  the  title  to  lands  is  in 
question,  and  the  justice  improperly 
refuse  to  dismiss  the  cause,  his  judg- 
ment will  not  be  void  for  want  of  ju- 
risdiction, but  only  voidable  for  error. 
Per  CowEN,  J.    AooR  v.  Maxuzan, 

44 

4.  The  justice  may  property  proceed  and 
render  jud^ent,  notwithstanding  evi- 
dence of  title  to  lands  be  given  by  the 
plaintiff,  if  the  defendant  do  not  ex- 

•  pressly  dispute  such  title,  nor  move  to 
nave  the  cause  dismissed.  Id ;  Adams 
V.  Beach  and  Start,  271 

5.  The  provisiom  in  the  revised  statutes 
that  **  no  action  to  recover  a  penalty 
eiven  to  a  town  shall  be  brought  be- 
fore any  justice  of  the  peace  of  the 
town  fiar  the  benefit  of  which  the  ac- 
tion is  prosecuted,"  (1  jR.  S.  357, 
4  5,)  applies  only  to  cases  where  the 
penalty  is  given  directly  to  the  town 


in  its  corporate  capacity.    Per  Nil- 
son,  Ch.  J.     Wood  y.  Kice,  58 

6.  Accordingly,  where  an  action  was 
brought  before  a  justice  of  the  peace 
in  the  name  of  the  overseers  of  the 
poor  to  recover  the  penalty  given  by  1 
72.  S,  680,  §  15,  for  selling  spirituous 
liquors  without  license;  held,  that 
though  the  penalty  when  recovered 
was  to  be  applied  to  the  use  of  the 
poor  of  the  town  of  E.,  and  the  justice 
resided  there,  he  had  jurisdiction,     id 

7.  An. attachment  against  a  non-resident 
of  the  county,  under  the  33d  section 
of  the  act  to  abolish  imprisonment  for 
debt,  may  issue  without  any  affidavit 
Per  Bronson,  J.  Van  Etten  v.  Hurst 
and  Cashing,  311 

8.  The  affidavit,  not  being  required  by 
the  statute,  is  extra-judiciai.  Per 
BaoNsoN,  J.  id 

9.  A  justice  of  the  peace  may  instruct 
the  jury  upon  a  question  of,  law,  but  if 
he  instruct  them  erroneously,  the  judg- 
ment will  be  reversed,  though  the  ac- 
tion be  for  a  penalty  and  the  verdict  in 
favor  of  the  defendant  The  Trustees 
ofPenn  Yan  v.  Thorn,  326 

10.  Though  a  justice's  warrant  be  serv. 
ed  while  the  defendant  is  attending 
court  as  a  suitor  upon  other  process,  he 
must  avail  himself  of  his  privilege  from 
arrest  before  pleading  in  bar ;  for  such 
plea  admits  that  he  is  properly  in  court 
Randall  v.  Crandall,  342 


11.  In  an  action  of  trespass  quare  clau- 
sumfrept,  the  defence  that  the  locus 
in  quo  is  a  public  highway,  raises  a 
question  of  title  to  land,  which  cannot 
be  tried  before  a  justice.  id 

12.  An  oral  plea  or  notice  of  title  in  a 
justice's  court,  unaccompanied  by  a 
bond  pursuant  to  the  stotute,  is  a  nul- 
lity; and  the  defendant  cannot  avail 
himself  of  the  notice  at  the  trial, 
though  it  was  received  at  the  time  of 
joining  issue  without  objection  on  the 
part  of  the  plaintiff.  id 

13.  The  case  of  Striker  v.  Mott,  (6 
Wend,  465,)  explained.  td 

14  If  a  suit  be  commenced  before  a  jus- 
tice against  a  noiuresident  of  the  comi' 
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ty  by  long  attachment,  and  the  plain- 
tiff  fail  to  appear  on  the  return  day 
thereof,  the  defendant  may  either  treat 
the  process  aa  void,  and  recover  his 
damages  in  an  action  of  trespass,  or 
waive  the  irregularity  and  take  his  fem- 
edy  on  the  attachment  bond.  Bourne 
and  MUlard  v.  Mellor,  496 


15.  The  question  of  actual  possession  of 
lands  is  not  one  of  title,  within  the 
meaning  of  2  R,  S.  226,  §  4,  and  a 
justice  of  the  peace  mav  therefore  try 
and  determine  it  EkU  and  Sart  v. 
Quackenbots,  537 

16.  Accordingly,  where  the  plaintiff,  in 
an  action  of  trespass  quare  dattsum 
/regit  brought  in  a  justice's  court, 
gave  evidence  tending  to  show  that 
he  was  in  the  actual  possession  of  the 
locus  in  quo  at  the  time,  tlie  alleged 
trespass  was  committed;  held^  that 
the  defendant  had  a  right  to  give 
counter  evidence,  and  prove  possessbn 
in  himself  id 

17.  The  defendant  in  a  juxStice's  court 
demurred  to  the  declaration,  and  the 
demurrer  was  overruled.  He  then 
amended  by  pleading  the  general  is- 
sue ;  and,  ailer  verdict  and  judgment 
against  him,  appealed  to  the  common 
pleas.  Held,  that  the  latter  court  had 
no  right  to  pass  upon  the  issue  of  law 
joined  before  the  justice,  but  was 
bound  to  try  the  cause  upon  its  mer- 
its.   Jones  y.  Thompson,  621 

18.  Otherwise,  had  the  defendant  ap- 
pealed at  once,  after  the  decision 
against  him  on  the  demurrer,  without 
joining  issue  upon  the  merits.  id 

19.  The  Tule  is  the  same  whether  the 
cause  be  carried  to  the  common  pleas 
by  certiorari  or  appeal  id 

.  20.  The  ease  of  Wickware  v.  Bryan,  (11 
Wend.  585,)  commented  on,  and  the 
reporter's  abstract  corrected.  id 

91.  A  summons  issued  by  a  justice  stat- 
ing a  cause  of  action  exceeding  in 
amount  the  jurisdiction  of  the  court,  is 
a  nullity,  and  lays  the  defendant  under 
no  obligation  to  appear.  SembU. 
Yager  v.  Hannah,  631 

SSL  A  summoDs  was  iasued  by  **  The 
justices*  oonit  in  the  city  of  Hudson" 
veqaiiing  the  defendant  to  appear  and 


answer  the  plaintiff  « in  a  pka  of  tnt- 
pass  on  the  ease  to  his  damage  of  om 
nundred  doUars.**  As  the  amoont 
thus  claimed  exceeded  the  jurbdictiaa 
of  the  court,  that  being  limited  to  jE% 
dollars,  the  defendant  did  not  appear, 
and  the  plaintiff  proceeded  and  took 
judgment  for  twenty-fioe  doUan, 
HeS,  that  the  court  had  no  jmisdic- 
turn,  and  the  judgment  was  therefivs 
reversed.  id 


23.  Otherwise,  semble,  had  no 
been  stated  in  the  summons.  id 

24.  A  declaration  in  a  justice's  court 
claiming  damages  to  an  amount  be- 
yond  the  limit  of  its  jurisdiction  is  bad. 
Per  BEAansuBY,  J.  H 

25.  Otherwise,  however,  if  the  decluv 
tion,  after  setting  forth  a  cause  of  ac- 
tion exceeding  in  amount  the  jurisdic- 
tion, claim  damages  within  its  limit 
Per  Bea&dslet,  J.  i^ 

26.  The  summons  and  declaration  in  a 
justice's  court  must  agree  in  respect  to 
the  names  and  number  of  the  defen- 
dants. Semble.  Leggett  v.  Rmf- 
mond,  639 

27.  Where  the  rtimmons,  hofrerer,  was 
against  L.  and  V.,  but  was  not  serred 
upon  v..  and  the  declaration  was 
against  L.  alone,  who  pleaded  the 
general  issue;  held^  that  the  plea 
amounted  to  a  waiver  of  theirregoliri- 
ty.  U 

See  AluirriiATioN  aKd  Awau,  3. 
Criminal  Law,  1,  2. 
OrncE  AND  Officer,  1,  S. 
Pleading,  12. 


COURT  AND  JURY. 

iS'ee  Evidence,  8,  9,  H. 

Fraudulent  Sale  or  AsnoNVCirr. 


COURT  OF  A  NEIGHBORING 
STATE. 

?Se   EZECUTORS    AND     Al»ll]N1ITRAT0i% 

13  to  16. 


COURT  OF  ERRORS. 

See  Bankruft  and  Bankruvt  Law,  8. 
Practice  in  tbb  Court  of  Eim* 


INDEX. 
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GOUBT  OF  RECORD. 
S9&  LnirrATioNt,  Statuti  or,  9. 

COVENANT. 

5«t  Former  Sctit,  2. 

PlbadinGi  6,  22  to  24, 28,  29. 
Reference,  4,  5. 

CREDIBILITY. 
See  Evidence,  8, 9. 

CRIMINAL  LAW. 

1.  A  prisoner  arrested  by  virtue  of  a  war- 
rant endorsed  pursuant  to  2  R.  S.  707, 
f  5,  for  an  offence  punishable  by  im. 
prisonment  in  the  state  prison,  cannot 
DO  let  to  bail  in  the  county  where  the 
arrest  is  made,  but  must  be  taken  back 
to  the  county  in  which  the  warrant 
was  issued.     Clark  v.  Cleveland^  344 

3.  Thouf^b  in  such  case  tlie  prisoner  be 
let  to  bail  in  the  county  where  the  ar- 
rest was  made,  and  released  from  cus- 
tody, he  may  nevertheless  be  retaken 
under  the  warrant ;  the  act  of  releas- 
ing him  being  equivalent  to  sufl^ring 
a  voluntary  escape.  '  to 

3.  After  an  escape  from  an  arrest  under 
criniinal  pfocess,  the  officer  is  bound 
to  retake  the  prisoner,  whether  the  es- 
cape be  voluntary  or  otherwise.        id 

4.  In  civil  cases,  if  the  officer  suffer  a 
voluntary  escape  after  an  arrest  on  final 
process,  he  cannot  retake  the  defen- 
dant; though  otherwise  as  to  mesne 
process.    Per  Cowen,  J.  id 

5.  This  distinction  between  mesne  and 
final  process  does  not  apply  to  criminal 

Per  CowBN,  J.  id 


6.  A  recognizance  for  the  appearance  of 
witnesses  to  testify  on  an  indictment 
in  a  court  of  general  sessions,  must 
ooDtain  an.aoknowledgment  of  indebt- 
edness to  the  people,  and  mention  the 
offence  charged,  or  no  action  can  be 
maintained  upon  it  The  People  v. 
MundU,  506 


See  Damaoes,  1  to  4. 
District  Attornit. 

FOROERT. 

Larcent. 

Maucious  Proibodtiok. 

Witness,  1. 


CUSTOM. 

See  BiLUB  of  Ezchangb  and  Proi 
ry  Notes,  7. 
Carrier,  1  to  3. 
Deed,  1,  2. 
Guaranty,  5. 


DAMAGES. 

1.  In  an  action  for  assault  and  battery, 
though  it  appeared  that  the  defendant 
had  been  prosecuted  criminally  for  the 
same  matter,  and  fined  $250,  which 
he  had  paid  ;  keld^  that  the  plaintiff 
might  nevertheless  recover  exemplary 
damages,  if  tlie  jury  thought  proper  to 
allow  them.     Cook  v.  Ellie,  466 

2.  The  fact  that  the  defendant  has  been 
punished  criminally  for  the  assault 
and  battery  cannot  be  given  in  evi- 
dence to  mitigate  damages  in  the  civil 
suitif  the  plaintiff  object.   Semble,  id 

3.  After  conviction  upon  an  indictment 
for  an  assault  and  battery,  the  court 
may,  with  a  view  to  the  measure  of 
punishment,  suspend  judgment  until 
the  decision  of  a  civil  action  pending 
for  the  same  cause.     Semble.  td 

4.  The  proceedings  in  the  civil  action, 
however,  will  not  be  stayed  for  the 
purpose  of  awaiting  the  event  of  the 
criminal  prosecution.    Semble,        id 

5.  In  general,  to  maintain  a  claim  for 
•pedal  damagest  thoy  must  appear  to 
be  the  legal  and  natural  consequence 
of  the  wrong  complained  of,  proceed- 
ing  exclusively  from  that,  and  not  from 
the  improper  act  of  a  third  party  re- 
motely induced  thereby.  Crain  v. 
Peirie,  523 

6.  In  an  action  for  fraudulently  selling 
diseased  sheep  as  sound  and  healthy, 
it  appeared  that  the  plamtiff,  who  fol- 
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lowed  the  bonneiB  of  butchering  eheep, 
engaged  one  G.  to  take  some  of  the 
mutton  which  might  be  on  hand  dur- 
ing a  certain  period,  and  sell  it ;  but 
in  consequence  of  a  report  that  the 
plaintiffhad  purchased  the  defendant's 
diseased  sheep,  G.  refused  to  perform 
his  contract  Held,  that  the  defend- 
ant was  not  liable  for  any  damages  re. 
suiting,  to  the  plaintifffrom  G.'s  refusal 
to  perform.  id 

7.  So  as  to  damages  sustained  by  tho 
plaintiff  in  consequence  of  his  custom- 
ers refusing  to  deal  with  him  because 
of  the  report  that  *he  had  purchased 
the  sheep  in  question.  id 


8:  A  bank,  having  received  fiom  the 
plaintiff  a  note  for  collection,  employ- 
ed a  notary  to  attend  to  the  business, 
who  afterward  returned  the  note  to 
the  bank  with  a  certificate  of  protest 
and  of  notice  sent  to  the  endorser ; 
whereupon  a  suit  was  commenced 
against  the  endorser  by  the  plaintiff, 
in  which  the  former  proved  that  the 
notice  sent  was  defective,  and  the 
plaintiff  failed  to  recover.  He  (hen 
brought  assumpsit  against  the  bank 
for  a  breach  of  the  implied  undertaking 
to  give  due  notice ;  alleging,  among 
other  things,  that  the  note  was  value- 
less without  the  responsibility  of  the 
endorser.  Held,  that  the  bank  was 
not  liable  for  the  costs  and  expenses 
incurred  in  prosecuting  the  endorser, 
but  only  for  the  amount  of  the  note 
with  interest.  Downer  v.  The  Madi. 
son  County  Bank,  648 

See  Canals. 

FoRUER  Surr,  1, 2. 
License,  3, 4. 
Nuisance,  3. 
PLEADiNa,5, 13tol5, 18. 
Practice,  24. 
Replevin,  20,  21. 
Roads  and  Bridges. 
Sheriff,  2  to  4. 


DAYS  OF  GRACE. 

See  Bills  of  Exchange  and  Prouuso- 
rt  Notes,  7. 
Guaranty,  4,  5. 


DEBT. 
See  Plbadino,  6, 8,  38,  39. 


DEBTOR  AND  CREDITOR. 

See  Bankrupt  and  Bankrupt  Law. 
Fraud. 

Fraudulent  Sale  or  Aasanman. 
Non-Imprisonment  Act. 
Office  and  Officer,  2. 
Redemption  of  LANoa 


DEBTORS,  ABSCONDING.  CON- 
CEALED  AND  NON-RESIDENT. 

See  Costs,  14  to  19. 


DECLARATIONS. 
See  Evidence,  5  to  7, 13, 13. 

DECREE. 

i 
See  Executors  and  Administratorb,16. 
Infant. 

DEDICATION. 

1.  Land  may  be  dedicated  to  the  public 
for  pious  and  charitable  purposes,  as 
well  as  for  ways,  commons,  &c.  Per 
Beardsley,  J.  Hunter  v.  The  Tnu. 
tees  of  Sandy  HiU,  407 

2.  A  dedication  of  land  to  the  inhabit- 
ants of  a  town  for  a  burying  groimd  if 
valid,  and  precludes  the  owner  from 
exercising  his  former  rights  over  it.  id 

3.  The  public  right  of  exclusive  enjoy* 
ment  will  continue  in  such  case  uotil 
the  place  loses  its  identity  as  a  buiyiitf 
ground.  *3 

4.  After  land  thus  dedicated  had  been 
occupied  as  a  burying  ground  for 
thirty-six  years,  the  trustees  of  a  vil- 
lage, acting  without  authority,  <^>ened 

'  a  highway  across  it,  which  was  trav. 
elled  for  ten  years,  and  then  discoo. 
tinued:  Held,  tliat  tho  public  right 
acquired  under  the  dedication  was  not 
thereby  affected.  id 

5.  The  extent  of  the  ri^ht  parted  with  by 
the  owner  and  acquired  by  the  poh&c 
under  a  dedication,  depends  v^iod  tba 
purpose  for  which  it  wu  made.  Per 
^  r,a.  id 


6.  No  deed  or  other  writingr  Is  neeesBarj 
to  constitute  a  dedicatioD.  id 


7.  Nor  is  lapse  of  time  an  essential  in- 
gredient ;  but  the  dedication  may  be 
established  by  acts  on  the  part  of  the 
owner  and  the  public,  unequivocal  in 
their  characteri  though  occurring  on  a 
single  day.'  id 

8.  Long  continued  and  uninterrupted  use 
of  land  by  the  public,  .however,  fur- 
ni^es  strong  evidence  of  a  dedica. 
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time  forever  hereafter,  peaceably  and 
quietly  have,  hold,  possess  and  enjoy 
the  premises  &c.,  without  any  let,  suit, 
trouble,  denial  or  intemiption  of  them, 
the  said  J.  and  his  wife,  or  any  oth- 
er person  or  persons  claiming  by,  from 
or  under  them  or  either  of  them." 
Heldf  that  the  deed,  though  informal, 
sufficiently  indicated  un  intent  to  con- 
vey the  estate  in  fee  of  the  wife,  as 
well  as  the  life  estate  of  the  husband. 

id 


DEED. 

1.  By  an  ancient  us&ge  in  the  colony  of 
New- York,  existing  independent  of  any 
statute,  nfeme  covert  might,  in  con- 
junction with  her  husband,  convey  her 
interest  in  real  estate  by  deed,  without 
resorting  to  the  fl^ommon  law  mode  of 
fine  and  recovery.  Constantine  v. 
Van  Winkle,  177 

2.  Where  a  deed  of  lands  was  given  by 
a  husband  and  wife  in  1760,  to  a  pur- 
chaser in  good  faith  and  for  a  valua- 
ble consideration,  the  wife  being  then 
seised  of  the  fee  in  her  own  right,  and 

•  it  appeared  that  tlie  purchaser  was  in 
possession  at  the  time  of  the  passage 
of  the  act  of  February  16th,  1771,  en- 
titled "  An  act  to  confirm  certain  an- 
cient conveyances,"  &c. :  Heldy  that 
the  d&sd  Was  valid  and  operative  as 
against  those  claiming  under  the  wife, 
though  die  had  never  acknowledged 
it  in  any  form.  id 

3.  The  deed  in  this  case,  after  describ- 
ing the  husband  and  wife  as  parties 
of  the  first  part,  stated  that  he,  by  and 
with  the  voluntary  consent  of  his  wife, 
for  and  in  consideration  of  the  sum  of 
Slc  to  him  in  hand  paid,  granted 
and  conveyed  the  premises  to  V.,  his 
heirs  &c.,  and  also  all  the  estate  of 
them,  the  said  husband  and  wife,  in 
every  part  or  parcel  thereof,  to  have 
and  to  hold  the  same  with  the  appur- 
tenances, to  the  said  V.,  his  heirs  and 
assigns  forever.  Then  followed  a 
clause  to  this  effect :  "  And  the  said 
J.,  [the  husband,]  and  his  said  wife, 
for  themselves,  &eir  heirs  &.C.,  do 
grant  and  grant  to  and  with  him,  the 
said  v.,  his  heirs  and  assigns,  that  he 
nay  at  all  times,  and  firam  time  to 


4.  A  deed  described  the  premises  intend, 
ed  to  be  conveyed  as  follows:  "All 
that  certain  trac4  or  parcel  of  land  sit- 
uate in  township  number  eleven  in  the 
third  range  of  townships,  county  of 
Ontario  and  state  of  New-York,  it  be- 
ing one  hundred  and  sixty  acres  of 
land,  in  lot  number  fourteen,  with  all 
the  hereditaments  and  appurtenances 
thereunto  belonging."  Held,  that 
thounrh  lot  number  fourteen  contained 
one  hundred  and  eighty-five  acres,  the 
wh'ulc  passed  under  the  deed.  Hatha- 
way  V.  Power,  453 

5.  The  surrender  or  destruction  of  a  deed 
of  lands  will  not  operate  to  revest  the 
prrantor  with  the  title.  Raynor  v. 
Wilson,  469 

6.  The  plaintiff,  being  seised  and  pos. 
pessed  of  land  under  an  unrecord- 
ed deed  executed  by  A.,  contracted 
to  sell  to  B.,  and  for  that  purpose  de- 
stroyed the  deed  from  A.,  who  at  the 
plaintiff's  request  made  a  new  con- 
veyance to  B. ;  all  parties  supposing 
this  to  be  the  proper  mode  of  transfer- 
ring the  title.  Held,  that  though  the 
deed  to  B.  was  recorded,  the  title  still 
remained  in  the  plaintiff.  id 

7.  Tlie  statute  avoiding  an  unrecorded 
deed  as  against  a  subsequent  purcha- 
ser in  good  faith  &c.,  applies  only  to 
successive  purchasers  from  the  same 
grantor.    Per  Beardsley,  J.  id 

See  Adverse  Possession. 
Dedication,  6. 
Evidence,  1,  2.    ' 
Statutes,  1. 
Witness,  3  to  7. 


DEFAULT. 
See  Practicb,  7,  25,  26. 
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DELIVERY. 
See  Avmnrr. 

IdBN,  1. 


DEMAND. 

See  Action. 

Banu  and  Banking,  2. 

Rkpletin,  17, 18,  20. 


DEMURRER. 

See  ConuT  of  a  Justice  or  thb  Pbacb, 

17  to  20. 
Jurisdiction,  3,  4. 
Partus  to  Actions,  2  to  6. 
Pleading,  4  to  6,  18,  19,  25,  26, 

28  to  30, 33  to  35, 39  to  42, 46, 48. 

PkACTICE,  24. 


DEPOSIT. 
See  Banks  and  Banking,  2.    • 

DESCRIPTIO  PERSONiB. 
See  Pleading,  2,  3,  43,  44. 

DEVISE. 

See  Infant. 

Will. 

DIRECTORS. 

See  Banks  and  Banking,  3  to  17. 
General  Bank-Law. 
Pleading,  43,  44. 

DISCHARGE. 

See  Bankrupt  and  Bankrupt  Law. 

Pleading,  49,  50. 
WiTNEflB,  10, 11. 

DISCLAIMER. 
See  Etxdbnoe,  7. 


DISCONTINUANCE. 


See  Bankrupt  and  Bankruft  Iaw*  < 
7  to  9. 
Pleading,  26. 


DISCRETION. 

See  Error,  4  to  6. 
eviobnce,  9. 
NewTriai* 


DISORDERLY  PERSONS. 

1.  A  statute  authorizing  a  magistzate  to 
convict  one  who  abandons  or  ne^lecti 
to  proride  for  his  wife  &c.,  of  bemg  a 
disordetlj  person,  and  to  leqniR  stDt. 
ties  for  his  good  behavior,  thoa^h  it  do 
not  give  the  right  of  trial  hy]un,'a 

^75 


nevertheless  constitntioDaL 
The  People, 


2.  In  an  action  on  a  reco^izance  taken 
in  snch  case,  the  sureties  may  defeat 
a  recovery  hy  pleading  and  proringi 
notwithstanding  the  conviction,  that 
the  woman  all^;ed  to  have  been  aben. 
doned  or  left  unprovided  for  hj  thai 
principal,  was  not  m  fact  his  wife,  id 

3.  Where  the  issue  is  upon  that  qfoestioD, 
the  conviction  is  not  even  prmafaae 
evidence  against  the  sureties.  Per 
Walworth,  ehaneeUor.  ^ 


DISSOLUTION. 
See  Partnership^  12. 

DISTRESS. 

See  Landlord  and  Tenant. 
Replevin,  1  to  11, 23, 34. 

DISTRICT  ATTORNEY. 

Though  a  district  attorney  prepare  an  m- 
dictment  or  other  paper  for  use  in  mak- 
ing the  original  draft,  and  donotafte^ 
wards  tranaeribe  or  copy  it,  he  is  en- 
titled to  charge  both  fiat  drafting  Mod 
engroeeinr.  Matter  of  Diktrid  ij; 
tome^efiee,  *» 


DOCKET  OF  A  JUSTICE. 

See  CoDXT  of  a  Justicx  or  thb  Pkaoe, 
1,2. 

JUSTICB  or  THB  PbAOX. 


DOOR. 
See  OmcK  and  Offickr,  3  to  8. 

DORMANT  FIERI  FACIAS. 
See  Judgments  and  Executions,  3. 

DORMANT  PARTNER. 
See  Paetnbishif»  3. 

DOWER. 

1.  In  ejectment  for  dower,  it  appeared 
that  the  husband,  a  few  da^s  before 
his  roarriaee  with  the  plaintiff,  con- 
yeyed  the  lands  in  question  to  one  of 
his  children  by  a  former  marriagre,  as 
an  advancement,  with  the  intention 
of  preventing  the  plaintiff  from  ac- 
qairing  a  right  of  dower,  and  that  she 
knew  nothing  of  the  conveyance  until 
after  the  marriage  had  taken  place. 
Heldt  that  the  conveyance  was  never- 
theless valid,  and  that  the  action 
could  not  be  maintained.  Baker  v. 
Chaee,  483 

3.  Semble,  that  the  widow  would  not 
be  entitled  to  relief  in  such  case  even 
in  e4uity.  id 

DWELLING  HOUSE. 
See  OmoB  and  OmcKE,  3  to  8. 

E 

EASEMENT. 
See  Lkbnbb,  2  to  4. 

EJECTMENT 
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the  plaintiff  is  not  entitled  to  immedi- 
ate possessbn  constitutes  a  defence. 
'  Per  Beakdsijet,  J.    HunUr  t.  The 
Trueteee  of  Sandy  Hill,  407 

2.  A  mortgage  given  by  the  plaintiff  in 
ejectment  to  o  third*  person,  hems  a 
mere  security,  and  not  an  outBtanding 
title,  cannot  be  set  up  by  the  defen- 
dant  to  defeat  a  recovery.  Maynor  v. 
Wileon,  469 

3.  Where  the  plaintlflb  in  ejectment  sue 
as  a  corporation  created  by  or  under  a 
statute  of  this  state,  though  the  only 
plea  interposed  be  the  general  issue, 
they  are  bound  to  prove  the  existence 
of  such  corporation,  notwithstandmg 
the  provision  in  2  M.  S,  458,  §  9. 
The  Proprietore  ^c.  of  Southold  v. 
Horton,  501 

4.  The  above  provision  has  no  applica* 
tion  to  actions  in  which  the  plea  of 
nul  tiel  corporation  cannot  be  pleaded. 
Per  Beardsley,  J.  id 

5.  In  ejectment  brought  as  a  substitute 
for  a  wri^  of  right  to  enforce  a  claim 
which  accrued  before  the  revised 
statutes  took  effect,  an  adverse  pos- 
session of  twenty-five  years  must  be 
shown  in  order  to  bar  the  action.  Per 
Bbardsley,  J.,  Cole,  Coe  and  Coe  v. 
Irvine,  634 

6.  Otherwise  if  the  case  be  one  in  which 
a  writ  of  right  could  not  have  been . 
maintained.  id 

7.  Where  the  action  is  brought  by  tv>o 
out  of  three  or  more  tenants  in  com- 
mon, claiming  an  undivided  interest 
jointly,  it  cannot  be  maintained  as  a 
substitute  for  a  writ  of  right,  and 
therefore  an  adverse  possession  of 
twenty  yean  will  operate  as  a  bar.   id 


1.  In  cgeotment,  whatever 

Vol.  VI. 


that 

86 


8.  Tenants  in  common  of  real 
have  not  a  joint  property;  though 
otherwise  as  to  their  poeeeeeion*  Per 
Beardsley,  J.  id 

9.  Under  a  declaration  in  ejectment 
claiming  an  undivided  half  or  third 
of  the  pnauacB,  the  plaintiff  cannot 
recover  two-eeventhe.  id 

See  Adverse  Possisbioii. 
Corporation,  4. 

DOWBE. 

EvoMMcn,  7. 
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SU  JVOOHENTB  AND  ExBODTtONI,  1,  2»  8. 
MCSNS  PROFTTi. 

MoRTfuoB  OF  Lanm,  3,  5,  6. 

I^RACTICE,  23. 


BLECttON  OF  DIRECTORS. 
See  General  Dank-law. 


ELECTION  OF  REMEDY. 

}  Court  of  a  JutrioB  or  the  Peace, 
14. 
Lakdloed  and  Tenant,  18  to  20. 


ENDORSER  AND  ENDORSE. 
MENT. 

S$e  Bills  or  Ezchanob  and  Pkomis. 
SORT  Notes,  1 3  to  18. 


"ENGROSSING." 
See  District  Attornbt. 


ENTRIES. 

See  Evidbnce,  3,  4. 

Justice  or  tbb  Peace 


EQUITY. 

See  Dower,  2. 
Evidence,  3. 
Infant. 


ERROR. 

.  A  writ  of  error  will  lie  upon  a  judg> 
ment  of  the  sapreme  court  leversiDg 
the  judgment  of  a  court  of  common 
pleas  and  awarding  a  veTiire  de  novo. 
Van  Santroord  and  otkere  ▼.  St, 
John  4r  Toueey,  157;  Jackmm  v. 
Walker,  361 


3.  The  court,  on  error,  cannot  notice  the 
minutes  of  the  veniict  kept  by  the 
clerk  of  the  court  below,  though 
braaght  up  by  certiorari  oil  aa  aUega. 
UoQ  of  diminution,  but  is  iDoofioM  to 


the  yerdiet  as  staled  in  the  leoorL 
Hill  V.  Stocking,  277 

3.  In  reviewing  a  judgment  upon  writ 
of  error,  the  court  looki  only  to  the 
judgment  roll  proper,  unlets  there  be 
some  error  in  fact  such  as  if  trikble 
by  a  jury,  or  unless  there  be  a  bill  of 
exceptions.    Per  Cowbn,  J.  U 

4.  Tho  court  cannol,  up(Mi  writ  of  ems, 
amend  the  plemiings  on  which  the 
cause  was  tried  in  the  couit  below,  so 
as  to  change  the  issue ;  nor  csn  each 
amendment  be  allowed  for  the  par. 
pose  of  supplying  defects  not  cured 
by  verdict  id 


5.  The  propriety  of  ameodments  iDow- 
ed  by  the  court  befew  cannot  in  ren. 
eral  be  enquired  into  on  enor   Fa 


COWEN,  J. 

6.  On  reversing  a  judgment  of  the  com- 
mon pleas  for  defects  in  the  pleadingi, 
this  court  may  either  award  a  venire 
de  novo  peremptorily,  or  conditionally, 
i.  e.  by  giving  leave  to  ianie  one  if  tM 
common  pleas  allow  the  plesdiagi  to 
be  amended  on  specified  terois.       H 

See  Arbftration  and  Award,  2 16  4. 
Banicrupt  and  Bankrupt  L4w,  7 

8,16. 
Bill  of  Ekceftions. 
Court  of  a  Justice  of  thi  Pbaci, 

1  to  3,  9,  19, 21  to  33. 
Pleading,  7,  44,  47,  48. 
Practice  in  the  Court  of  Ebiou. 
Replevin,  5. 


ESCAPE. 
See  CRnaNALliAW,  StoS. 

ESTATE. 
See  Will. 


ESTOPPEL  BY  JUDICIAL  PRa 
CEEDING. 

See  Disorderly  Persons,  3,  3. 

EZBCDTORS   AND    AlMIIIOSrBATDBIi 
16. 

FoRMBR  Svrr. 
Pabtnerbhip,  7,  8. 
PkaAi»iia,Utol7. 


ESTOPPEL  IN  PAIS. 
S«e  Etxdmob,  12,  13. 

EVIDENCE. 

1.  Parol  evidence  is  not  admissibie  m  a 
court  of  law  to  show  that  a  deed  ab- 
solute on  its  face  was  intended  as  a 
mortgage.  Webb  v.  Riee  and  anoth- 
er, 219 

3.  Whether  such  evidence  is  admissible 
even  in  a  court  of  equity,  except  upon 
the  ground  of  fraud,  mistake  or  sur- 
prise, in  makmg  or  executing  the  deed, 
^uere.  id 

3.  All  the  members  of  a  company  are 
chargeable  with  knowledge  of  the  en- 
tries made  on  their  books  by  their 
agent  in  the  coarse  of  his  business, 
and  with  the  true  meaning  of  the  en- 
tries as  understood  by  the  agent  Per 
CowEN,  J.  Allen  v.  Coit  and  other§f 
impleaded,  ^c,  318 

4.  Accordingly,  in  an  action  against  the 
company,  if  there  be  any  thing  obscure 
in  the  entries,  the  plaintiff  may  prove 
bj>the  agent  what  was  meant         id 

5.  Declarations  made  by  the  owner  of  a 
chose  in  action  are  not  admissible  to 
afiect  the  rights  of  one  subsequently 
deriving  title  from  him.  Stark  v.  Bo8- 
welly  405 

C  This  rule  applies  to  declarations  made 
by  a  mortgagee  of  lands,  before  the 
mortgage  is  due,  when  ofiered  in  evi- 
dence to  afiect  the  riffhts  of  a  purchaser 
under  it,  though  &e  mortgagee  be 
dead  at  the  time  of  the  trial.  id 


7.  A  parol  disclaimer  of  ownership  made 
b^  the  plaintiff  in  ejectment  mav  be 
given  in  evidence  against  him  to  char- 
acterize his  posfcssory  acts,  though 
not  for  the  purjwse  of  affecting  an  ex- 
isting paper  title.  Hunter  v.  The 
TnuUe9  of  Sandy  HiU,  407 

%,  The  credibility  of  a  witness  is  in  gen- 
eral  a  question  for  the  jury ;  and  it  is 
seldom  proper  for  the  judge  to  instruct 
them  that  they  have  no  right  to  be- 
lieve the  witDSis.  Cofiraa  v.  WiU 
AAA 
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9.  But  it  is  sametuBes  proper  for  the 
judge  to  instruct  the  lury  as  to  the 
nilet  or  principles  which  should  ^de 
them  in  determining  questions  of  this 
character.    Per  Bronson,  J.  id 


10.  In  order  to  prove  the  incorporation 
of  a  religious  society,  the  original  cer- 
tiBcate  filed  under  the  statute  must  be 
produced ;  the  record  of  the  certificate 
IS  not  primary  evidence.  Per  Nei.- 
BON,  Ch.  J.  Paddock  v.  Brovon  and 
others,  530 

11.  fhe  question  whether  a  witness  is 
competent,  though  depending  upon 
conflicting  evidence,  is  for  the  cowrt 
to  decide ;  not  the^'ury.  Reyndda  v. 
Lounehury,  534 


12.  A  declaration  made  by  the  plaintiff, 
with  the  intention  of  influencing  the 
conduct  of  the  defendant,  who  aeta 
upon  it,  an<J  will  be  injured  if  the  plain- 
tiff is  allowed  to  gainsay  it,  is  conclu- 
sive.   Per  ^aoNsoN,  J.  id 

13.  Otherwise,  of  a  declaration  made  by 
the  plaintiff  to  a  third  person,  without 
any  intention  of  influencing  the  con- 
duct of  the  defendant,  though  he  af- 
terwards hear  of  and  act  upon  it.      id 

See  Action,  2. 

Banks  and  Banking,  10. 

Bill  of  Exceftiokb,  1. 

BiLi^  OF  Exchange  and  Promubo- 

RY  Notes,  7  to  12, 17, 18. 
Court  qf  a  Justice  of  the  Pbacx, 

16. 
Damages,  2. 
Dedication,  7, 8. 
.  Diborderly  Persons,  2, 3. 
Ejectment,  1  to  4,  9. 
Former  Suit. 

Fraudulent  Sale  or  Asbioiqedit. 
Judgments  and  ExECUTiONa. 
Larceny,  2. 
Marriage. 
Mesne  Profits,  4,  5. 
New  Trial. 
Nuisance,  3. 

Office  and  OFnciR,  1, 2. 
PARTNBRSmP,  1, 7,  8, 11, 12. 
Pleading,  5,  13, 16,  17,  31,  32, 4L 
Practice,  16. 
Heplevin,  10, 11, 18, 19. 
Roads  and  Brioqis,  2, 3. 
Sheriff,  2  to  4. 
Slandsr. 

WlTNUS. 
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D4DfiX. 


EXCISE. 


8m  CouiT  ov  ▲  JmnoB  of  tbb  Piacb, 
5,6. 


EXECUTION. 

See  Baxkkutt  and  BANmurr  Law,  2  to 
6,  13,  15. 
Hdbband  and  Wife. 
JuDGMKPm  and  Ezecutioni. 

JUSTICK  OF  THE  PeACE. 

Landlord  and  Tenant,  10  to  14 

NoN'Imprisonment  Act. 

Pledge. 

Practice,  5. 

Redemption  of  Lands. 

Replevin,  14, 15. 

Sheriff,  2  to  5. 


EXECUTORS  AND  ADMINIS- 
TRATORS. 

1.  In  a  suit  against  ezecutore,  the  plain- 
tiff cannot  enter  judgment  for  costs 
without  first  obtaining  leave  from  the 
court.  Knapp  ▼.  Curtiee  and  otheTe^ 
executors,  jrc.  386 


2.  Costs  will  not  be  allowed  on  the 
ground  that  the  executors  omitted  to 
give  the  requisite  notice  for  creditors 
to  exhibit  their  claims,  if  the  suit  was 
commenced  before  the  time  for  giving 
notice  had  arrived.  id 

3.  The  case  of  Haney  v.  Skillman,  (22 
Wend.  571,)  cited  and  explained,    id 

4.  Where  a  claim  was  presented  to  one 
of  several  executors,  which  he  disput- 
ed, but  declined  to  refer,  saying  he 
wished  to  consult  with  his  co-execu. 
tors  before  doing  so,  and  the  creditor, 
without  waiting  a  reasonable  time  for 
that  purpose,  commenced  a  suit;  held, 
that  ne  was  not  entitled  to  costs,      id 


5.  If  the  creditor  attempt  to  recover  ad- 
ditional charges,  not  included  in  his 
offer  to  refer,  he  will  lose  the  benefit 
of  the  offer.    SembU.  id 

6.  Executors  will  not  waive  thdr  right 
to  resist  the  allowance  of  costs,  by  at- 
tending the  taxation  and  objectiDg  to 
particmar  items.  id 


7.  In  presenting  a  claim  against  an  es- 
tate to  executors,  under  2  J2.  iS.  88,  $ 
35,  it  is  not  essential  that  a  personal 
interview  should  take  place  between 
them  and  the  creditor ;  but  the  daim 
may  be  presented  by  letter,  or  in  any 
other  way  which  deals  fairly  with  tlie 
executors  and  the  interests  they  rep- 
resent Gansfvoort  v.  Nelson  and 
othere,  executore,  ^c,  369 

8.  The  creditor  is  not  bound  to  exhibit 
the  evidences  of  his  claim,  orraake 
oath  of  the  justice  thereof,  unless  re- 
quii^  to  do  so  by  the  executora.     '  id 

9.  In.an  action  against  executors  upoo  m 
claim  which  had  been  duly  presented 
according  to  the  stetute,  they  obtained 
an  order  extending  the  time  to  plead, 
and  afterwards  pleaded  the  general  is- 
sue, but  finally  suffered  an  inquest  to 
be  taken  a^ripnst  them  at  the  circuit : 
Held^  that  inasmuch  as  no  good  rea- 
son was  shown  on  their  part  tor  doubt- 
ing  the  justice  of  the  claim,  they  were 
chargeable  with  having  unreaoonakhf 
resisted  its  payment,  and  that  the 
creditor  was  therefore  entitled  to  costs. 

t^ 

10.  The  case  of  Potter  v.  Etx,  (5  Wend^ 
74,)  commented  on  and  explained,  id 

1 1.  A  stetement  in  the  certificate  oi  the 
judge  who  tried  the  cause  that  /mv- 
ment  vjos  unreasonably  resisted  by  dw 
executors,  is  not  conclusive  as  to  costs, 
but  the  court  must  look  beyond  it, 
and  consider  the  facts  certified,  in 
connection  with  the  other  facts  relat- 
ing to  tho  question.  id 

12.  The  case  of  Foot  v.  Gumaer,  (12 
Wend,  195,)  overruled.  id 

13.  An  averment  that  a  court  of  ancvthcr 
state  had  power  to  revoke  letters  of 
administration  granted  in  this,  and  did 
so  revoke  them,  is  one  which  the  law 
pronounces  false.  Ckapmany  adm*r 
^e.  V.  Fish,  554 

14.  A  foreign  administrator  cannot  sue 
in  the  courts  of  this  stete ;  nor  can  he 
interfere  with  a  suit  commenced  hera 
by  a  domestic  administrator.  id 


15.  Simple  contract  debte  are  bona  Ur«^ 
hilia  in  the  state  where  the  debtor  ie> 
sides,  and  an  administrator  appomted 
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in  another  state  cannot  release  or  oon- 
tiol  them.  id 

16.  Thoagh  the  creditor  of  a  decedent 
apply  to  the  sorrogato  for  a  decree  di- 
recting the  payment  of  a  debt,  under 
2  i2.  §.  116,  §  18,  and  the  snrro^te, 
after  citing  the  executors  or  adminis- 
trators, decide  against  the  validity  of 
the  debt,  and  deny  the  application  on 
that  grround,  the  decision  will  not  con- 
clude the  crcdjtor  in<  an  action  after- 
wards brought*  against  the  executors 
or  administrators  to  recover  the  same 
^ebt  Fitxpatriek  v.  Brady  and  oth- 
<r«,  executora  ^.  581 

See  Rbpz«evin,  14,  15. 
Widow. 


EXEMPT  PROPERTY. 
Set  Widow. 

EXTINGUISHMENT. 

Sts  BAimurr  and  Bankrutt  Law,  10, 
11,  13, 14. 


FACTOR. 
See  Principal  and  Agent,  4, 5. 

FALSE  IMPRISONMENT. 
See  Plkadino,  49. 

FEES. 
Sm  Ck>BTs. 

DlBTMCT  AtTORNET. 

Executors  and  Administrators, 
ItolS. 

FEME  COVERT. 

See  Adverse  Possession,  2. 
Deed,  I  to  3. 
DnoRDERLT  Persons. 
Dower. 
Husband  and  Wife. 


nERI  FACIAS. 


See  Bankrupt  and  Bankrupt  Law,  9 
to  6,  13, 15. 
Husband  and  Wife.  * 

Judgments  and  Executions. 
Non-Imprisonment  Act. 
Office  and  Officer,  3  to  8. 
Pledge. 
Practice,  5. 
Redemption  of  Lands. 
Replevin,  14,  15. 
Sheriff,  2  to  5. 


FOREIGN  ADMINISTRATOR. 

See  Executors  and  Administrat9Rs, 
14,  15. 


FOREIGN  CORPORATION. 

1.  If  a  plaintiff  who  commences  a  suit 
by  attachment  against  a  foreign  cor- 
poration be  a  non-resident  of  the  state, 
the  best  mode  of  raising  the  objection 
is  by  moving  to  set  aside  the  attach, 
ment  Per  Bronson,  J.  Downes  v. 
The  Phanix  Bank  ofCharUstovon,  207 

2.  The  defendant  may  also  avail  himself 
of  the  objection  by  plea  in  abatement. 
Semble.  id 

3.  The  objection,  however,  cannot  be 
raised  at  the  trial  by  motion  for  a  non- 
suit, id 

See  Banks  and  Banking,  1. 

Judgments  and  Executions,  5,  6. 


FOREIGN  COURT. 

See  Executors  and  Administrators, 
13  to  15. 


FOREIGN  LAW. 

1 .  Laws  are  of  no  force,  ex  propria  vigore, 
beyond  the  territory  of  the  sovereignty 
which  enacted  them,  and  the  respect 
which  is  paid  to  them  elsewhere  de« 
pends  upon  comity.  Per  Nelson, 
Ch.  J.  The  Commonwealth  of  Ken. 
tueky  y.  Baeeford  and  Nonee,       526 

2.  Every  soverei^ty  has  the  ri|^ht  of  de. 
terminixiff  lor  itself  how  (artms  ooraity 


ooraity 
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thall   be   extended. 
Ch.J. 
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Ftr   NiLioif, 
id 


See  CoirnucT,  1  to  3. 

HXBCUTORS    AND    ADMINISTRATORS, 

13  to  15. 
Jurisdiction. 


FORFEITURE. 
See  Franchisb,  1  to  3. 


FORGERY. 

After  notice  of  executing  a  writ  of  inqui- 
ry was  served  upon  an  attorney,  ]ie 
altered  the  figuroH  indicating  the  day 
appointed  for  executing  the  writ,  in 
order  to  ntako  the  notice  apparently 
irregular,  and  with  intent  to  defraud  : 
Held,  not  a.  forgery  either  under  the 
statute  or  at  common  law.  The  Peo. 
pie  V.  S.  F.  Cady,  490 


FOR.MER  SUIT. 

1.  An  entire  demand  cannot  be  severed 
so  as  to  enable  the  party  to  maintain 
two  suits  thereon.  FisA  v.  FoUey  and 
another,  admire,  ^.  54 

2.  The  defendant  covenanted  in  182*2 
that  the  plainiifT  should  have  a  contin- 
ued supply  of  water  for  his-  mills  from 
the  defendant's  dam,  which  covenant 
the  latter  totally  failed  to  perform  after 
1836;  and  in  1835  the  plaintiff 
brought  an  action  for  the  breach,  and  i 
recovered  the  damages  sustained  by 
him  Qp  to  that  time.  Held,  a  bar  to  a 
second  action  for  damages  arising 
from  a  sabsequent failure  to  perform,  id 

3.  Semble,  that  a  former  verdict  and 
judgment,  wheji  propcirly  received  in 
evidence  under  the  general  issue,  is  in 
all  cases  just  as  conclusive  as  if  spe- 
ciaUy  pleaded.  Per  Bockee  and  Put- 
nam, eenators;  Walworth,  chancel- 
lor,  contra.  Miller  and  others  v.  Ma. 
ntce,  114 

4.  A  former  verdict  and  judgment  may 
be  specially  pleaded  in  an  action  of 
trover.  PerWALWovtUf  chancellor,  id 


5.  'Where  a  matter  has  been  onoe  tried 
and  Bobmitted  to  a  Joiy,  and  jv^guMnt 


nnderef]  for  the  defendant,  he  my 
insist  upon  the  judgment  as  a  bsr  to 
a  second  action  for  the  same  cane, 
though  the  plaintiff  failed  in  the  finl 
by  reason  of  the  insufficiency  of  his 
evidence.  Per  Wa|.wortu,  ckaneeL 
lor.  id 

6.  Otherwise,  if  the  declarstion  in  the 
first  suit  was  general,  embracing  Mve. 
ral  causes  of  action  beside  the  ooe 
sought  to  be  again  litigated,  and  the 
plaintiff  gave  no  evidence  in  respect  to 
the  latter,  but  suffered  the  case  to  go 
to  the  jury  upon  a  different  part  of  Da 
claim.   Per  Walworth,  chnuctUor,  id 

7.  Where  the  question  in  the  second  nit 
is  identical  with  the  one  tried  and  de- 
tcnnined  in  the  first,  and  the  cvidesce 
to  maintain  the  second  would  bare 
entitled  the  plaintiff  to  recover  in  the 
first,  liad  it  been  there  given,  the  ver. 
diet  and  judgment  will  operate  as  a 
bar ;  and  this,  though  the  second  nit 
be  against  only  a  part  of  thoae  vho 
were  defendants  in  the  first,  asd 
though  the  form  of  action  in  both  wits 
be  not  the  same.  Per  Walwosth, 
chancellor  ;  Bockee,  swiotor,  oncsr. 
ring.  id 

8.  Otlierwise  if,  by  reason  of  the  diffir- 
CRce  between  the  two  suits  in  rapect 
to  parties  or  the  form  of  action,  the 
evidence  to  maintain  the  second  woald 
not  have  entitled  the  plaintiff  to  re- 
cover in  the  first.  Per  Walworib, 
chancellor,  and  Bockbc,  tenaiM*    » 

See  Disorderly  Persons,  2,  3. 

Executors  and  AdbuwistratoiIi 

16. 
Mesne  PROFrrs,  4,  5. 
Partnersuip,  7,  8. 
Pleadino,  14  to  17. 
Practice,  30. 


^      FORWARDER. 
Su  CARun,  3, 3i 

FRANCHISE. 

.  In  an  action  by  one  claiming  As 
right  to  take  toll  under  an  act  of  we 
legidature,  the  defendant  aiay  "hjr 
that  the  franchiae  has  bseaiepesW 
Of  Burrendeied,  or  that  it  kw^P^J 
by  ita  own  linriUtioB ;  tat  not  tw 
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the  plaintiff  has  /of/«itotf  it    Adama 
V.  Beach  and  Start,  371 

9.  A  lemalative  act,  afler  ackoowled|r. 
in^  the  state  to  be  indebted  to  an  in- 
dividoal  on  accoant  of  moneys  advan- 
ced by  him  in  building  a  public 
bridge,  directed  the  sum  to  be  ascer- 
tained and  reoorted,  together  with 
interest,  and  tlien  granted  him  the 
privilege  of  taking  toll  at  the  bridge 
until  ho  should  was  be  reimbursed 
the  amount ;  at  the  same  time  requir- 
ing him  to  make  annual  returns  of 
the  toll  he  received.  Held,  that  the 
franchise  did  not  expire  on  his  being 
reimbursed  the  amount  reported,  but 
that  he  was  entitled  to  the  interest 
accruing  subsequently,  though  the  act 
was  silent  in  relation  to  it.  id 

3.  fiaoiiBOif,  J.  dissented,  holding  that, 
as  the  act  did  not  provide  for  subse. 
qnent  interest,  no  right  to  it  existed, 
and  that  the  franchise  expired  on  the 
amount  reported  being  reimbursed  by 
the  toll.  id 

4.  A  gate  erected  by  an  individual 
across  a  highway,  under  an  act  of  the 
legislature  authorizing  him  to  take 
toll  for  a  limited  period,  becomes  a 
public  nuisance  after  (he  franchise  has 
expired,  which  any  one  may  abate. 
Semble.,  id 


FRAUD. 

Where,  on  a  composition  between  a 
debtor  and  creditor,  they  induced  a 
third  person  to  become  surety  for  the 
payment  of  one  half  the  debt,  by  rep. 
resenting  to  him  that  this  was  to  be 
in  full  of  ^  demands,  and  the  debtor, 
in  puxsaance  of  a  previous  armnge- 
ment  of  which  the  surety  was  unap- 
prised,  gave  his  own  note  for  an  ad- 
ditional sum ;  heldy  that  the  note  having 
been  given  in  fraud  of  the  surety,  the 
creditor  could  not  enforce  it.  Weed 
and  Weed  v.  BetOUy,  56 

See  CoRFORATiofi,  7. 
Damages,  6, 7. 
Dowaa. 

FaAUDULinr  8kLK  on  AauomuiiT. 
Lien,  1. 

OmcK  AMD  OmoiB,  ly  2. 
^AaTNERsmp,  4, 5,  7. 
PaAcncB,  10. 

PjUNCIPAL  AMD  AOKNT^  1  lO  3. 


FRAUDS,  STATUTE  OF. 
See  Dedication,  6. 

LlOBMBE. 

'    Pleading,  1. 


FRAUDULENT  SALE  OR  AS- 
SIGNMENT. 

1.  Wliere  the  validity  of  a  sale  of  chat, 
tels  depends  upon  whether  it  was 
made  with  intent  to  defraud  creditors, 
however  clear  and  conclusive  the  evi- 
dence of  fraudulent  intent  may  be,  the 
judge  is  bound  to  submit  the  case  to 
the  jury.  Per  Bbonson,  J.  Vance, 
by  kia  next  friend,  v.  PhUlipe,  late 
eheriff,  ^c.  433 

2.  But  if  the  jury  find  against  the  evi- 
dcnce,  the  court  will  set  aside  the  ver.  ' 
diet  and  grant  a  new  trial.  id 

3.  The  ca!*e8  of  Butler  v.  Van  Wyek,  (1 
Hilly  438,)  and  Hanford  v.  Artcher, 
(4  id.  271,)  commented  on.  id 

4.  'A  merchant,  being  in  insolvent  cir- 
cumstances, sold  his  whole  stock  of 
goods  to  an  infant,  who  was  his  clerk 
and  brother-iii.]aw,  talking  the  infant's 
notes  for  the  price  ;  and  Uie  merchant 
immediately  absconded.  Held^  that 
the  transaction  was  fraudulent  and 
void  as  to  creditorp,  and  a  verdict 
affirming  its  validity  Was  set  aside  as 
contraiy  to  evidence.  id 

5.  A  debtor  in  failing  circumstances  as- 
signed neariy  all  his  property  in  trust, 
to  sell  the  same  and  apply  tho  proceeds 
towards  paying  four  of  his  crediton, 
making  no  provision  for  the  rest ;  and 
the  assignment  directed  that  the  eur. 
plus^  if  any,  after  paying  the  four 
creditora,  ahould  be  returned  to  the 
aaaignor,  hia  heira,  ^c.  Held,  that 
the  assignment  was  fraudulent  and 
void  on  its  face,  the  provision  as  to  the 
surplus  being  a  trust  for  the  use  of  the 
assignor.    Goodrich  v.  Downa^      438 

6.  The  assignment  cannot  bo  aided  in 
such  case  by  extrinsic  evidence  that 
the  assigned  property  would  not  sell 
for  enough  to  pay  the  crediton  provi. 
ded  for.  id 


7.  If  any  part  of  an  assignment  be  con. 
tiary  to  the  statnta  for  the  protection 
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of  creditozB  against  fnudnlent  tians- 
fen,  the  tchole  is  void.  i4 

8.  The  quefltion  whether  an  aangnment 
is  void  on  the  mund  of  its  navine 
been  made  with  intent  to  defraud 
creditors,  is  for  the  jury.  id 

9.  But  wjiere  the  assignment  shows  on 
its  face  that  it  was  made  in  iput  for 
the  use  of  the  assignor^  either  in 
whole  or  in  part,  the  court  is  bound 
to  pronounce  the  transaction  void, 
without  submitting  the  question  to  the 
jury.  id 

10.  The  case  of  Murray  ▼.  Riggt,  (15 
Johnt,  Rep.  571,)  has  been  overruled. 
Per  Bronson,  J.  id 

See  OmcB  and  OrFiosa,  1, 2. 


G 

GENERAL  BANK-LAW. 

The  supreme  court  has  no  authority  to 
set  aside  an  election  of  directors  by  an 
association  formed  under  the  general 
banking  law.  Matter  of  the  Bank  of 
DoMvUle,  370 

See  FiJiADiNO,  2,  3. 


GOODS  BARGAINED  AND  SOLD. 

See  Assumpsit. 

GOODS  SOLD  AND  DELIVERED. 

See  AssuupsjT. 

GOVERNOR. 
See  SHEairr,  1. 

GRACE,  DAYS  OF. 

See  Bills  of  Ezchangb  and  FftOMisso- 
RT  Notes,  7. 
guarantt,  4,  5. 

GRAVE-YARDl 
Su  Dbdioatioh. 


GUARANTY. 


1.  The  tenns  of  a  guaranty  must  be  stdct- 
ly  complied  wiUi,  or  the  guarantor  w2k 
not  be  bound.  Per  Bronsok,  J.  WoL- 
rath  T.  Thompson,  540 

2.  J.,  being  desirous  of  purchasing  goods 
of  the  plaintiff  on  credit,  procured  a 
letter  of  ^aranty  from  the  defendant 
to  the  plamtiff,  containing  the  follow- 
ing clause :  "  Mr.  J.  thought  it  would 
be  an  accommodation  to  him  to  have 
you  wait  [for  payment]  until  the  Ist 
of  January,  1840 ;  if  that  will  answer 
your  purpose,  I  will  be  surety  ias  the 
amount  to  be  paid  at  that  time."  The 
plaintiff  sold  the  goods  to  J.  on  the  re- 
ceipt of  the  letter,  but  took  his  note 
for  the  price  payable  on  the  25^  of 
December,  1839.  J.  was  not  caDed 
on  to  pay  the  note,  however,  and  after 
the  1st  of  January,  1840,  the  pUuntiff 
brought  an  action  to  enforce  the  guar- 
anty. Held,  that  inasmuch  as  he  had 
not  agreed  to  wait  for  payment  until 
the  day  proposed  by  the  guaranty,  the 
defendant  was  not  liable.  id 


A  letter  of  guaranty,  addressed  by  the 
defendant  to  a  mercantile  firm,  was  as 
follows :  <*  If  you  will  let  A.  have  one 
hundred  dollars  worth  of  goods  on  a 
credit  of  three  months,  you  may  re- 

Sird  roe  as  guarantying  tlie  same:* 
eld,  that  notice  of  acceptance  was 
not  necessary  to  render  the  defendant 
liable,  but  that  he  became  absolutely 
bound  the  moment  the  goods  were  de- 
livered  in  compliance  with  the  jraar- 
anty.     Smith  ^  Crittenden  v.  Dann^ 

543 


4.  Held  further,  that  though  the  firm,  on 
delivering  the  goods  to  A.,  took  his 
note  payable  in  "  three  months,**  with- 
out excluding  days  of  grace,  this  was 
not  a  variance  from  (he  credit  propoeed 
by  the  guaranty.  id 

5.  A  guaranty,  like  other  commercial 
contracts,  must  be  construed  with  ref- 
erence  to  the  known  usage  of  trader  id 

6.  If  a  guaranty  propose  a  certain  cred- 
it, that  particular  credit  must  be  given,  • 
or  the  surety  wiU  not  be  bound ;  and  a 
variance  of  three  days  will  be  fataL  id 

Ses  BxuM  or  Exchanor  akd  PkoioMo- 

RY  NOTW,  17,  la 
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GUNPOWDER. 
See  NuMANCB. 

H 

HEIR. 
See  Pleading,  20  to  24. 

HIGHWAYS. 

See  CoMHmioNERs  of  Highways. 

Court  of  a  Jubtics  of  the  Peace, 

11. 
Dedication,  1  to  4. 
Franchise,  2  to  4. 
License,  2  to  4. 
RoADd  AND  Bridges. 
Watervuet  Turnpike  Compant. 

HUDSON,  CITY  OF. 

See  Court  of  a  Justice  of  the  Peace, 
22,23. 

HUSBAND  AND  WIFE. 

1.  Where'iudgment  was  entered  against 
husband  and  wife  on  a  warrant  of  at. 
torney  executed  by  botb,  and  the  plain- 
tiffsubsoquently  issued  execution ;  AeZ<f, 
that  the  warrant  was  void  in  respect  to 
the  wife,  and  that  the  proceedings  as 
to  her  must  be  vacated.  Britiin  v.  J. 
M.  Wilder  and  Mary  Wilder,        242 

2.  Held  further,  that  the  oourt  might 
ffive  the  plaintiff  leave  to  amend  the 
judgment  record  and  execution,  on 
payment  of  costs  of  the  motion,  so  as 
to  allow  the  proceedings  to  stand  in 
respect  to  the  husband.  id 

See  Adverse  Possession,  2. 
Deed,  1  to  3. 
Disorderlt  Persons. 
Dower. 


ICR 
See  Laeosnt,  1. 

Vol.  YL 


IMPEACHMENT. 
See  SuFERvnoRs,  4,  5w 

IMPRISONMENT. 

See  Criminal  Law,  1  to  5. 
Malicious  Prosecution. 

NoN-bfPRIBONMXNT  AcT. 

Pleading,  42. 

INDEMNITY. 
See  Pleading,  13  to  17. 

INDIANa 
See  Senega  Indians. 

INDICTMENT. 

See  Criminal  Law. 
Damages,  1  to  4 
DiffFRicT  Attorney. 
Forgery. 
Larceny. 
Witness,  1. 

INFANT. 

1.  The  power  of  the  court  of  chancery 
to  order  the  sale  of  real  estate  belong, 
ing  to  an  infant  is  derived  entirdy 
from  the  statute.    Rogere  v.  DiU,  415 

2.  A  sale  of  real  estate  devised  to  an  in- 
fant, if  ordered  by  the  court  of  chan- 
cel^ contrary  to  the  provisions  of  the 
devise,  is  utterly  void,  and  passes  no 
title  to  the  purchaser.  id 

See  Practice,  17,  la 
Widow. 


INQUEST. 
See  Praotiob,  25  to  29,  36. 

INSIMUL  computassent. 

See  Atooxnn  stated,  1, 9. 


682 


INDEX. 


INSURANCE. 

See  PLKAPwa,  43,  44. 

INTEREST.      . 
See  Feancbxse,  2, 3. 


JEOFAILS. 

See  Pleading,  7,  44, 47,  48. 
Repleyin,  5. 


JOINT  WRONG-DOERS. 

See  Costs,  1  to  9. 

Partnership,  6,  7. 
Practice,  24. 


JUDGE'S  ORDER. 

See  Ofttcb  and  Officer,  6  to  8. 
Rrferbnce,  6. 


JUDGMENTS  AND  EXECU- 
TIONS. 

1.  A  judgment  having  been  entered  up 
on  bood  and  warrant  of  attorney  for  a 
debt  secured  by  mortgage  of  lands,  the 
craditor  caused  execution  to  be  isstted 
without  the  endorsement  required  by 
2  R,  S,  368,  §§  31,  2,  and  thu  lands 
were  sold  and  bid  in  by  a  third  person. 
Held,  that  the  sale  was  void,  and  that 
the  purchaser  acquired  no  title.  Del- 
aplaine  and  DeUtpUtine  v.  Hitchcock, 

14 

S.  Held  further,  that  the  identity  of  the 
debt  for  which  the  judgment  and  mort- 
gage were  given  might  be  proved  by 
parol  evidence,  notwithstanding  the 
bond  accompanying  the  warrant  of 
attorney,  and  the  one  referred  to  in  the 
mortgage,  were  payable  at  different 
periods.  id 

3.  Though  a  sheriff,  after  levying  upon 
goods  m  virtue  of  a^.  /a.,  sufier  them 
to  lemain  for  a  year  without  selling, 
yet  if  the  plaintin  be  cbaigeable  wiu 
nothing  be^d  mwe  a^quieectnee  in 


the  dday,  and  has  neitber  said  nor 
done  any  thing  to  sanction  or  eneoar- 
age  it,  the  court  will  not  declare  tbe 
Ji  fa.  dormant  in  respect  to  snbse- 

2uent  executions.     Herkimer  Cimnty 
lank  V.  Brown,  232 

4.  Where  real  estate  i^  sold  on  a  J?-/s., 
and  a  creditor  redeems  by  virtue  of  a 
junior  judgment,  he  cannot  recall  the 
money  paid  for  that  purpoae,  thoogfa 
be  has  also  a  judgment  older  than  tbe 
one  under  which  the  sale  took  place, 
and  the  premises  are  not  worth  more 
than  the  sum  bid  by  the  purchaser. 
The  American  Exchange  Bmdc  t. 
The  Morrie  Vanal  and  Banking  Col, 


5.  In  general,  where  the  plaintiff  in  a 
suit  commenced  against  a  foreign  cor- 
poration, by  attachment  of  real  prop- 
erty, obtains  judgment,  his  lien  dates 
from  the  time  the  property  was  attack- 
ed, and  not  merely  from  the  renditioo 
of  ihe  judgment.  id 

6.  The  JL  fa,  on  such  judgment  mast  be 
directed  to  and  executed  by  the  sboiff 
who  served  the  attachment,  notwith- 
standing he  has  since  gone  out  of  of- 
fice, id 

7.  In  general,  the  mere  posseesioD  of 
land  is  such  an  interest  as  may  be  sold 
on  an  execution  at  law ;  though  oth- 
erwise, if  the  possession  be  under  a 
contract  for  the  purchase  of  the  land. 
Griffin  v.  Spencer,  SOS 

8.  Where  the  plaintiff  in  ejectment  claim- 
ed title  by  virtue  of  a  sale  at  law  on  an 
execution  against  the  defendant,  and 
it  appeared  mat  the  lattef  was  in  pos- 
session under  a  contract  to  purchase, 
but  that  he  never  had  any  otner  inte^ 
est ;  held,  that  the  sale  was  unauthor- 
ized, and  that  tbe  action  could  not  be 
maintained.  t^ 

See  ARBrrRATioN  and  Award. 

Bankrupt  and  BANsmnrr  LiW,  S 

to  8, 11, 13  to  15. 
Costs,  2,  7. 
Error,  1,  3,  6. 
FoRMiR  Suit. 
Husband  and  Wifk. 
Landlord  and  Tenant,  10  to  14 
Mortqagb  of  Lands,  2  to  4    - 
Non-Imtrisonhimt. 
Officb  and  Officbe,  3  to  8. 

PARTNSMBXri  7a  6. 
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8m  PuDOB. 

P&AcriOK,  92,  37,  38. 

RboKHPTION  of  LlNMi 

RinsviN,  14, 15,  aO,  91. 
Shkutf,  9  to  5. 


JUDGMENT  NON  OBSTANTE 
VEREDICTO. 

See  Accouirr  stated,  9. 


JUDICIAL  NOTICE. 
See  PLKAOiNa,Ml. 


JURISDICTION. 

1.  An  action  on  the  case  for  an  injury  to 
leal  property  situated  in  another  state, 
cannot  oe  maintained  in  the  courts  of 
this  state.     WatU^  adnCre  t.  Kin- 


ney, 


89 


9.  Where  a  suit  was  brought  in  the  su- 
perior court  of  the  city  of  New- York 
for  an  injury  committed  in  the  state  of 
New-Jersey  by  diverting  Mrater  from 
the  plamtiff's  mill;  hdd^  that  the 
court  had  not  jurisdiction.  id 

3.  If  in  such  case  the  declaration  de- 
scribe the  mill  as  situated  "  in  the  state 
of  New-Jereey,  to  witj  at  the  city  and 
county  of  New-York y^*  the  defendant 
ma^r  avu]  himself  of  the  want  of  juris- 
diction  on  the  trial  by  motion  for  a 
nonsuit ;  but,  ^embU,  he  cannot  raise 
the  objection  by  demurrer.  id 

4.  Where,  however,  the  objection  dis- 
tinctly appears  on  the  face  of  the  dec- 
laration, the  defendant  may  avail  him- 
self of  it  by  demurrer;  and  quere 
whether  he  waives  his  right  to  move 
for  a  nonsuit  on  this  ground  by  omit- 
ting to  demur.  id 

See  Court  of  a  Justick  of  the  Peace, 
3  to  7,  11  to  16,  91  to  95. 
Criminal  Law,  1,  9. 
Executors   and    Aduinistrators, 

13  to  15. 
General  Bank-Law. 
Infant. 

Landlord  and  Tenant,  5  to  9. 
Malicious  Prosecution,  9. 
Non-Imprisonment  Act,  9  to  4. 
Office  and  Officer,  1, 9. 


Sm  Plbadiim,  9, 19, 49*  OQ. 
Reference,  1. 

SUFERVnORS. 


JURY. 

See  EviDENOB,  8,  9, 11. 

Fraudulent  Sale  or  Asbiommhit. 


JUSTICE  OF  THE  PEACE. 

Ailer  an  execution  had  been  duly  re- 
turned bv  a  constable,  judgment  was 
recovered  against  him  in  an  action  for 
neglecting  to  return  it;  the  justice 
having  omitted  to  enter  the  return  in 
his.  docket,  and  the  constable  being 
unable  to  prove  it  by  other  evidence. 
Heldf  that  the  omission  of  the  justice 
did  not  render  him  liable  to  the  con- 
stable.   Jamee  v.  Hartney,  487 

See  Court  of  a  Justice  of  the  Peace. 
Criminal  Law,  1,  9. 
sufervisors,  4,  5. 


JUSTIFICATION  OF  BAIL. 

See  Practice  in  the  Court  of  Errors, 
9to4. 


LANDLORD  AND  TENANT. 

1.  If  a  tenant  remain  in  the  occnpatkm 
of  premises  for  several  successive  yean 
under  distinct  demises  from  year  to 
year  executed  by  the  same  landlord, 
the  whole  period  will  be  regarded  as 
one  term  for  the  purpose  of  continuing 
the  right  of  distress.  Webber  ^  Cody 
V.  S^armany  90 

9.  Accordingly  where,  on  the  expiration 
of  a  demise  under  seal  for  a  year,  the 
landlord  executed  a  new  lease  to  the 
tenant  for  another  year  at  a  different 
rent,  and,  on  the  expiration  of  the  lat- 
ter, the  term  was  extended  by  an 
agreement  for  a  third  year :  Heldy  that 
the  landlord  might  distrain  during  the 
third  year  for  rent  which  fell  due  at 
the  end  of  the  first  id 

3.  A  warrant  of  distress,  though  regular 
on  its  face,  will  not  protect  the  officer 
who  executed  it,  if  the  landlord  had  no 
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Sembk;  perCk>w- 
id 


4.  Where  a  leaae  for  yean  contained  a 
clauso  providing  that  the  landlord 
might  distrain  or  sue  for  the  rent  if  it 
remained  unpaid  for  twenty  daysneji 
after  the  days  of  payment  specified, 
and  no  words  were  added  negating  his 
right  to  do  so  before;  held,  that  the 
clause  was  nugatory,  and  that  the 
landlord  might  distrain  immediately 
after  the  rent  fell  due.  Hill  v.  Stock- 
ing,  277 

5.  In  summary  proceedings  to  recover 
possession  of  demised  premises,  under 
2  R.  S.  512,  §  28  et  seq.,  the  prelimi- 
nary affidavit  of  the  landlord  or  his 
agent  must  make  out  a  plain  case. 
Per  Bronson,  J.  HillY.Stocking/3U 

6.  Where  the  proceedings  were  instituted 
by  S.,  and  the  affidavit  stated  that  J. 
demised  the  premises  &.C.,  that  he  af- 
Urwards  died  leavine  S.  his  widow, 
that  she  became  legally  entitled  to  re- 
ceive  the  accruing  rents^  and  to  have 
possession  of  the  premisen,  without  set- 
ting forth  any  fact  explaining  how  she 
became  entitled ;  heldf  not  sufficient 
to  show  her  right  to  proceed.  id 

7.  So,  even  though  the  affidavit  state 
further  that  the  tenant  and  those 
claiming  under  him  have  recognized 
the  widow's  right  to  the  premises,  by 
paying  rent  to  her  and  by  other  acts,  id 

8.  The  affidavit  should  show,  among 
other  things,  that  the  perapn  intended 
to  be  removed  is  in  the  occupation  of 
the  premises,  together  with  his  relation 
to  the  landlord;  and  the  summons 
should  bo  directed  to  the  occupant  by 
name,  '^ 

9.  Where  the  affidavit  was  of  a  holding 
over  by  W.  [the  lef?see]  or  his  assigns, 
or  those  claiming  under  him  or  them, 
on  which  the  officerissued  a  summons 
directed  to  W.  (fr  any  other  person 
claiming  possession  of  the  premises, 
and  it  appeared  that  W.  was  not  in 
possession,  but  that  the  premises  were 
occupied  by  H.,  upon  whom  tha  sum- 
mons was  served  ;  held,  that  the  pro- 
ceedings were  void  as  against  H.  for 
want  of  jurisdiction .  id 

10.  An  attorney  employed  merely  to  take 
I  for  distraining,  cannot  give 


the  notice  and  make  the  affidavit  of 
rent  due,  under  1  R.  S.  746,  §  12,  es- 
pecially if  he  knows  nothing  of  the 
facts  except  from  hearsay.  Rutting 
and  Rutsing  v.  RushneU,  382 

11.  The  notice  and  affidavit  most  be  ' , 
served  before  the  officer  sells,  or  the 
landlord   will  acquire  no  preference  . 
over  the  execution  creditor.  id 

12.  The  case  oiReehman  v.  Lanting^  3 
Wend.  446,)  commented  on  and  ex- 
plained. »«' 

13.  A  distress  warrant  delivered  to  the 
officer  holding  the  execution,  will  not 
answer  as  a  substitute  for  the  notice 
required  by  statute.  id 

14.  The  statute  is  in  derogation  of  the 
common  law,  and  must  be  strictly 
pursued.    Per  Bronson,  J.  td 

15.  Goods  purchased  of  a  tenant,  though 
with  knowledge  of  rent  being  due,  are 
not  liable  to  distress  after  their  removal 
from  the  demised  premises.  id 

16  Where,  on  the  expiration  of  a  parol 
lease  to  B.  and  M.  for  a  year,  the  land- 
lord executed  a  written  lease  to  B.  for 
six  years,  who  after^vards  contmued 
to  occupy  alone ;  held,  that  his  goods 
could  not  be  distrained,  within  the  six 
months  mentioned  in  2  R.  8. 500,  §  1, 
for  the  rent  of  the  preceding  tenancy, 
though  thev  were  on  the  premise* 
when  the  rent  fell  due,  and  had  re- 
mained there  «vcr  since.  ReU  v.  Pot- 
ter,  ^  497 

17.  The  case  of  Webber  v.  Shearmaa, 
{ante,  p.  20,)  commented  on  and  lim- 
ited.  w* 

18.  Though  a  lessee  bo  removed  from 
demised  premises  for  non-payment  of 
rent,  by  summary  proceedings  under 
2  R.  S.  512,  §  28  et  seq.,  the  landlord 
may  nevertheleiss  recover  the  same 
rent  by  action.  Hinsdale  y.  White,  507 

19.  The  provision  in  2  R.  S.  51 5,§  43, does 
not  operate  in  such  case  to  annul  the 
lease  from  its  date,  but  only  from  the 
time  of  the  default  for  which  the  war- 
rant issued.  «^ 

20.  Compensation  for  the  use  of  the 
premises  by  the  tenant  intermediate  &e 
default  and  the  time  he  is  diqxwMaed, 
cannot  be  recovered  by  action  oo  the 
lease ;  but  the  landlord's  only  lemed  j 
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is  by  proceeding  agaixtft  the  tenant  as 
a  wrongdoer,    ^mble,  id 

Ste  Lbasb. 

RjEn.EVDr,  lto]l,23,  24. 


LARCENY. 

1.  lee,  when  pat  away  in  an  ice-house 
for  domestic  use,  becomes  individual 
property,  so  as  to  be  the  subject  of  lar- 
ceny.    Ward  V.  The  People^        144 

3.  Under  an  indictment  for  larceny  al. 
leginjr  the  goods  to  be  the  property  of 
F.,  and  to  have  been  stolen  from  him, 
the  prisoner  may  be  convicted,  though 
it  shoftid  turn  out  that  F.'s  possession 
was  acquired  by  theft ;  and  hence  the 
enquiry  whether  F.  had  thus  acquired 
possession  is  irrelevant.  id 

3.  There  are  no  accessories  in  petit  lar. 
ceny ;  but  all  concerned  in  the  com- 
mission of  the  ofience  are  principals,  id 


LAW  AND  FACT.   • 

See  EviDBNCE,  8,  9,  11. 

Fraudulent  Sals  ok  Asbignhe.nt. 


•       •       LEASE. 

A  lease,  after  demising  a  mill  site  on  a 
certain  brook,  proceeded  thus,  **  to- 
gether with  the  use  of  the  dam  now 
aero88  said  brook ^  with  the  privilege  of 
using  the  water  and  water 'faU  created 
by  said  dam;  and  with  the  further 
privilege  of  flowing  so  much  of  the  ad- 
joining marsh  as  may  be  necessary, 
provided  that  the  same  be  not  raised 
nigher  than  to  flow  the  water  back 
even  with  the  bottom  of  the  apron  of 
the  water-wheel  at  the  mill  next  above 
as  the  game  now  lays^  Held,  that  the 
lessee  did  not  acquire  the  unqualified 
right  of  using  all  the  water  which  the 
dam  would  coutain  as  it  existed  at 
the  date  of  the  lease,  but  that  he  must 
■o  use  the  dam  as  not  to  raise  the  wa- 
ter above  the  bottom  of  the  apron  at 
the  upper  mill.  Watted  admire  v. 
Kinney,  82  < 

See  Landlord  and  TejfAirr. 


LESSOR  AND  LESSEE. 

See  Landlord  and  Tenant. 
Lease. 
Replevin,  1  to  11, 23,  34. 


LETTERS  OF  ADMINISTRA- 
TION. 

See  Executors  and  Aomxnistratore, 
13  to  15. 


LEVY  AND  SALE. 

See  Ofhce  and  OnncER,  3  to  8. 
Pledge. 

Reoemftion  of  Lands. 
Replevin,  14,  15,23,24 


LEX  LOCI  ET  FORL 

See  Contract,  1  to  3. 

Executors  and  Administrators, 

13  to  15. 
Foreign  Law. 
Jurisdiction. 


LICENSE. 

1.  The  owner  of  lands  cannot  grant  the 
right  to  enter  upon  and  occupy  them 
by  a  rail-road  for  an  indefinite  length 
of  time,  without  a  conveyance  suffi- 
cient under  the  statute  of  frauds  to 
carry  a  freehold.  Per  Cowen,  J. 
Miuer  v.  The  Auburn  and  Syracuse 
Rail  Road  Company  j  61 

2.  The  right  of  permanently  occupying 
one's  own  land  in  such  a  manner  as 
to  deprive  the  adjoining  owner  of  an 
easement,  cannot  be  acquired  under  a 
parol  license ;  such  license  being  re- 
vocable even  after  it.  has  been  exe- 
cuted.    Seinble ;  per  Cowen,  J.       id 

3.  The  license;  however,  is  a  justification 
for  acts  done  under  it  while  unrevoked. 

Per  CowEN,  J.  id 

t 

4.  Accordingly,  in  an  action  ae^ainst  an 
incorporated  company  for  building  and 
continuing  a  rail-road  on  a  street  in 
front  of  the  plaintiff's  house,  so  as  to 
obstruct  his  right  of  egress  and  ingress  ; 
held,  that  the  company  mieht  give 
evidence  of  a .  parol  license  from  the 


686  "*DEX. 

plaintiff  to  buiJd  the  road,  and  thus 
defeat  his  claim  for  all  dama^ges  sos* 
tained  while  the  license  remained  un. 
revoked.  id 


UEN. 

.  If  a  common  carrier  be  induced  to 
deliver  goods  to  the  consigneci  by  a 
false  and  fraudulent  promise  of  the  lat- 
ter that  he  will  pay  the  freight  as  soon 
as  they  are  received,  the  delivery  will 
not  amotmt  to  a  waiver  of  the  carriers 
lien,  but  he  may  disaffirm  and  sue  the 
consignee  in  replevin.  BigtUno  v. 
Heatotiy  43 


2.  Though,  after  a  lien  had  been  ac 

Suired  upon  a  vessel  pursuant  to  2'  R. 
?.  493,  she  made  a  short  excursion 
beyond  the  bounds  of  the  state,  for  the 
mere  purpose  of  testing  her  machinery, 
and  immediately  returned  ;  held,  that 
the  creditor  had  not  thereby  lost  his 
lien.  Haneoxmnd  other*  v.  Dunning 
4*  Browning,  494 

3.  Otherwise  had  the  vessel  left  the  state 
on  a  trip  or  voyage  in  pursuit  of  some 
kind  of  trade  or  business.  Per  Bron- 
BON,  J.  id 

See  JUOOMENTB  AND  EXECUTIONS,  3,  5, 6. 

MoRTOAOE  or  Lands,  1  to  4. 
Replevin,  14,  15. 


LIMITATIONS,  STATUTE  OF. 

1.  The  statute  of  limitations  is  a  defence 
not  favored,  and  the  party  intending 
to  rely  upon  it  must  plead  it  in  the 
first  instance.  He  will  not  be  allowed 
to  amend  by  adding  such  plea.  Wol- 
cott  V.  MeFarlan,  ^7.  LoveU  v.  Cow- 
man, impleaded,  ^c,  223 

2.  Though  the  marine  court  of  the  city 
of  New- York  is  a  court  of  record  for 
certain  purposes,  it  does  not  act  as 
such  in  the  exercise  of  its  jurisdiction 
between  party  and  party ;  and  conse- 

•  quently  the  statute  of  limitations  is  a 
^ood  defence  to  an  action  on  one  of  its 
judgments.    Lester  v.  Redtnond,  590 

See  Ejectment,  5  to  7. 
Pleading,  45,  46. 
Practice,  6,  7. 
Sla.\der,  2  to  4. 


LIMITED  PARTNEBSUIF. 
See  pARTNERflHir,  9  to  II. 


LOAN. 

See  Banks  and  Bankino,  1. 
Partnership,  2,  3,  7. 
Commissioners  of  Hiohwatr 


LOTTERY. 
See  Contract,  1  to  3. 


M 

MALICIOUS  PROSECUTION. 

1.  An  action  will  not  lie  for  malicioaalj 
causing  the  plaintiff  to  be  anested  oo 
a  crimmal  charge  before  a  ma^iitnte, 
unless  tlie  proceeding  compbmed  (tf 
be  so  far  ended  that  nothing  move  cin 
be  done  by  the  prosecutor  withoot 
commencing  anew.  Clark  v.  Cleve- 
land, 344 

2.  C.  was  arrested  in  Cortland  coonty 
by  virtue  of  an  endorsed  warrant  is- 
sued in  the  county  of  Seneca,  apoo  t 
charge  of  having  obtained  money  by 
false  pretences,  and  was  released  mm 
custody  on  his  entering  into  a  reoofpu' 
zance  m  Cortland  county,  cooditiooed 
for  his  appearance  at  the  next  Seneca 
general  sessions.  He  appeared  ac- 
cordingly, but  the  complainant  did  not 
appear,  nor  were  any  subsequent  steps 
taken  under  the  warrant  Heldt  that 
the  recognizance  was  a  nollityi  and 
as  C.  still  remained  liable  to  be  snest^ 
ed  under  the  wimmt,  he  could  not 
maintain  an  action  against  the  oom- 
plainant  for  a  malicious  prosecutioo.  id 

3.  In  order  to  maintain  the  action,  how- 
ever, it  is  not  necessary  to  show  in 
acquittal  which  will  bar  a  seoood 
prosecutbn  for  the  same  offence ;  m 
IS  it  essentially  necessary  that  any  ju- 
dicial decision  upon  the  marita  mould 
appear  to  have  been  made.  Per  Cow- 
en,  J.  » 


MANDAMUa 

Where  a  ooqmration  impraiieriy 


to  transfer  stock  an  its  hooks,  the  par- 
ty injured  has  an  ample  remedy  by 
actioD,  and  therefore  a  mandamut  to 
compel  snch  transfer  will  not  lie.  Ex 
parte  The  Firemav^s  Inmiranee  Com- 
fmy»  243 

See  Supervisors,  4,  5. 


MARINE  COURT. 
See  LiMiTATicNs,  Statitte  of ,  3. 


MARRIAGE. 

1.  Where  the  declaration  alleged  an  un- 
conditional promise  of  marriage,  but 
the  evidence  was  that  the  defendant 
promised  the  plaintiff  to  marry  her, 
if  he  ever  married,  and  that  he  after- 
wards  married  another  person  ;  heldj- 
not  Bufficicnt  to  uphold  a  verdict  for 
the  plaintiff.     Conrad  v.  WilliatnBt 

444 

8.  Such  a  promise  is  void  as  being  in 
restraint  of  marriage.     Semble.        id 


MASTER  AND  SERVANT. 

See  Negligence,  2,  3. 


MAXIM. 
See  Statutes,  1. 

MEMORANDA. 

See  Evidence,  3,  4. 


MERGER. 

See  Bankrupt  and  Bankrupt  Law,  10, 
11,  IS,  14. 


MERITS,  AFFIDAVIT  OF. 
See  Fracticb,  11,  22, 25  to  29, 36. 

MESNE  FR9FITS. 
1.  Thb  statute  abetishing  the  actimi  for 
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me^ne  profits,  nnd  substituting  a  sug- 
gestion upon  the  record,  applies  only 
to  mesne  profits  strictly t  the  right  to 
which  repuh«*  from  the  recovery  in 
ejectmeni.  The  original  entry  is  still 
the  subject  of  an  action  of  trespass ; 
and  so  are  mesne  profits,  where  the 
plain Unr  obtains  possession  without 
suit,  or  without  prosecuting  the  suit 
to  judgment  Per  Cowen,  J.  Le- 
land  V.  Toueey  and  others,  328 

2.  Nor  does  the  statute  apply  where  the 
claim  for  mesne  profits  is  not  solely 
against  the  person  who  was  defendant 
in  the  ejectment,  but  is  against  him 
and  others  jointly.  id 


3.  Trespass  for  mesne  profits  may  he 
maintained  in  such  case,  though  it  ap- 
pear that  the  plaintiff,  before  the  ous- 
ter complained  of,  had  entered  into  an 
executory  contract, for  the  sale  of  tho 
premises,  and  that*  his  vendee  was  in 
possession  at  the  time  of  the  ouster. 
Per  Cowen,  J.         #  id 

4.  In  an  action  for  mesne  profits,  the 
record  of  the  plaintiff's  recovery  in 
ejectment  is  not  conclusive  evidence 
of  his  title  as  against  strangers  to  the 
record,  but  only  as  against  parties  and 
privies.  iU 

5.  Semble,  that  tho  record  is  not  evm 
admissible  as  against  strangers,  on  tiie 
question  of  title.  Per  NBLSON,Ch.  J .  id 


MONEY  HAD  AND  RECEIVED. 
See  Parties  to  Actions,  7. 

MONEY  PAID. 

See  Bills  of  Exchange  and  Promisso- 
ry Notes,  6,  9. 

MORTGAGE  OF  LANDS. 

1.  A  tender  to  the  mortgagee  or  his  as- 
signee  at  any  time  before  foreclosure, 
although  the  law  day  has  passed,  will 
have  the  efiect  of  dischargmg  the  lien 
of  the  mortgage.  Amot  v.  Poet  and 
othere,  iS5 

2.  Under  2  R.  S.  547,  §  8,  the  right  of  a 
judgment  creditor  who  bad  a  Ikn  on 
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taoiif^ged  promises  prior  to  their  being 
sold  in  virtae  of  a  statute  foreclosaro, 
was  not  affected  by  such  sale.  id 

3.  A  mortgage  dated  in  May,  1827,  was 
foreclos^  under  the  statute  in  1830, 
and  6.  became  the  purchaser  of  the 
premises.  In  1836,  a  creditor,  having 
a  judgment  against  the  mortgagor 
some  three  months  younger  than  the 
mortgage,  caused  the  premises  to  be 
sold  under  AjLfa.,  and  they  were  bid 
in  by  A.  The  sheriff  executed  a  deed 
to  A.  in  1838,  who  shortly  afterwards 
tendered  to  B.  tiie  amount  due  upon 
the  mortgage,  together  with  the  costs 
of  foreclosure,  wliich  B.  refused  to  re- 
ceive. Hddf  in  ejectment  by  A. 
against  the  tenants  of  B.  that  the  ten- 
der disclmrtrod  the  lien  of  the  mort- 
gage,  and  that  A.  was  entitled  to  re- 
cover, id 

4.  The  case  of  Kiock  v.  Cronkhite,  (1 
Hill,  107,)  commented  on  and  ex- 
plained, id 

5.  T.  executed  a  conveyance  of  certain 
lands  to  S.,  containing  the  following 
clause,  viz ;  "  Provided  always  and 
these  presents  are  upon  this  express 
condition,  that  if  the  said  T.  shall  pay 
off  and  discharge  the  several  legacies 
bequeathed  by  the  last  will  and  testa- 
ment of  J.  deceased,  to  the  legatees 
therein  mentioned,  and  in  the  manner 
therein  specified,  and  which  said  lega- 
cies are  charged  on  ftic  lands  devised 
by  the  said  last  will  and  testament  to 
the  said  T.,  a  part  of  which  land  has 
been  conveyed  by  the  said  T.  to  the 
said  S.,  tli<  n  ibese  presents  shall  cease, 
determine  and  l>e  null  and  void."  Held, 
in  ejectment  brou'iht  by  S.  against  T., 
that  the  conveyance  was  in  eflcct  a 
mortgage.     Steicait  v.  llulchins,  143 

6.  Held  further,  that  the  provision  in  the 
revised  statutes,  depriving  mortgagees 
of  the  remedy  by  ejectment  (2  R.  S, 
312,  ^  57)  was  applicable  to  this  ease, 
though  t})e  conveyance  in  question  was 
executed  long  before  those  statutes 
took  effect.  id 

See  Ejf.ctmknt,.2. 

Evidence,  1,  2,  5,  6. 
judombnts  asid  executions,  1,  2. 


MORTGAGE  OF  VESSELS. 
AmottgagMof  aahip,who  hu  taken 


pomession  and  caused  it  to  beregigter- 
ed  in  his  own  name,  will  in  general  be 
liable  for  supplies  furnished  and  repairs 
made ;  and  this,  though  his  relation  to 
the  ship  was  unknown  to  the  oreditor 
when  the  demand  aroae.  MUn  t. 
Spinola,  318 


N 


NEGLIGENCE. 


1.  A  plaintiff  suing  for  negiigenee  i 
himself  be  without  fault   rer  Bbaeos* 
LEY,  J.    Brown  ▼.  Maxwell,  592 

2.  Where  several  servants  were  engaged 
at  the  same  work,  and  one  of  toon 
was  injured  by  an  act  of  negligence  in 
which  all  participated,  the  master  beinfr 
absent  at  the  time ;  held,  in  a  sait 
brought  against  the  master  for  the  in- 
jury, that  the  servant  could  not  recov- 
er, though  the  act  complained  of  was 
done  under  the  superintendence  of  a 
foreman  appointed  by  the  master,  and 
the  servant  was  under  age.  id 

3.  SembU,  that  even  had  the  aenrant 
been  free  from  all  negli^^enee,  he  could 
not  have  recovered  agamst  the  master. 

See  Justice  op  the  Psack. 

NmSANCE. 

Shejuff,  2  to  5. 


NEW  TRIAL. 

1.  A  verdict  clearly  against  evidence  wiH 
be  set  aside  and  a  new  trial  ordered. 
Conrad  v.  Williams,  444 

2.  Whether  noisy  and  disorderly  condnct 
at  the  trial  on  the  part  of  the  specta- 
tors, calculated  to  prevent  the  jury 
from  hearing  the  remarks  of  the  judge, 
and  to  influence  the  result,  will  war- 
rant the  court  in  setting  aside  the  Tcr- 
dict  for  irregularity,  quere,  id 


3.  Where  it  clearly  appears  that  a  i 
has  fallen  into  a  mistake  in  giving  bia 
testimony  upon  a  material  point  in 
the  cause,  the  court  may  in  its  discre- 
tion grant  a  new  trial.  Coddi$kgion  r. 
Hunt,  impleaded  with  Randolpkt  595 

4.  But  unless  the  eooit  are  satisfied  Aai 


the  mistake  "had  the  efiect  of  tnrnmff 
the  verdict,  they  will  not  inteipoie.  t3 

See  Bill  or  Exckftioni. 
EaROft. 

Fraudulknt  Sali  ok  AMmnmrr. 
Maariaoe.  ' 
Peactick,  37,  38. 
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else  which  cannot  be  traced,  the  eiod. 
itor  may  then  add  hie  belief  that  the 
avails  exist  in  some  of  the 'forms  men- 
tioned in  the  statnte,  withoot  spedfy- 
ing  which.    Per  BaomoN,  J.  td 

See  Court  or  a  Jusnoi  or  the  Feaci, 

7,8,14.  , 

PLKADINa,  13. 


NEW-YORK,  CITY  OF. 

See  Jurisdiction,  2  to  4. 

LufiTATioNs,  Statute  or,  3. 


NEXT  FRIEND. 
See  FkACTioE,  17, 18. 

NEXT  OF  KIN. 
See  Fleamno,  20  to  94. 

NON-IMPRISONMENT  ACT. 

1.  A  party  may  be  proceeded  against  un- 
der the  non-impnaonment  act  for  un- 
justly refusing  to  apply  property  in 
payment  of  a  judgment  recovered 
against  him,  though  the  time  for  issu- 
ing execution  has  not  arrived.  The 
People,  ex  rel.  Van  Valkenburgh,  v. 
The  Recorder  of  Albany,  429 

2.  To  authorize  the  granting  of  a  war- 
rant under  the  fourth  section  of  the 
non-imprisonment  act,  the  affidavit  on 
the  part  of  the  creditor  must  make  out 
a  plain  case.    Per  Bronson,  J.        id 

3.  Where  the  application  was  under  the 
second  st^bdivision  of  tlie  above  sec- 
tion, and  the  affidavit  stated  in  ^ene. 
ral  terms  that  the  debtor  had  "  rights 
in  action,  or  some  interest  in  public  or 
corporate  stock,  money,  or  evidences 
of  debt,"  which  he  unjustly  refused  to 
apply  toward  the  payment  of  a  judg- 
ment, without  designating  the  partic- 
ular species  of  propertv  on  which  the 
charge  was  founded ;  held,  insufficient 
to  ai^orize  the  issuing  of  a  warrant 

4.  If  the  affidavit  shows  that  the  debtor 
owned  tangible  property,  and  that  it 
has  been  oonverted  mto  something 

Vol.  VI.  87 


NON-JOINDER. 
See  Paeties  to  Acnom,  9  to  6. 

NONSUIT. 

See  FOKEION  COEFOEATIOII,  3. 

JuEisDionoN,  3,  4. 

NOTICE. 

See  Common  Schools. 
Costs,  10, 19,  22. 

EXECUTOKS  AND  ADMINIiTEATOli^  % 
FORGERT. 

Guaranty,  3. 

Landloro  and  Tenant,  10  to  13. 
Partnership,  9  to  12. 
PLEADDfO,  16, 17,  41. 
Peactice,  4, 5,  20, 31,  34  to  3& 
Peactice  in  the  Couet  of  Eb- 
roes,  1.    ^ 

USURT. 


NUISANCE. 

1.  The  act  of  keeping  a  large  quantity 
of  gunpowder  in  a  wooden  building  in- 
sufficiently secured,  and  situated  near 
other  buildings,  thereby  endangering 
the  lives  of  persons  residing  in  the  vi- 
cinity, amounts  to  a  public  nuisanca 
My  ere  v.  Malcolm  ana  another,     292 

2.  If  an  explosion  occur  in  consequence 
of  the  bumiuff  of  the  building  where 
the  powder  is  Icept,  and  an  individual 
is  wounded  or  injured  bv  it,  he  may 
maintain  an  action  for  his  damages 
against  the  party  guilty  of  the  nui- 
sance; and  the  latter  will  be  liable, 
though  the  fire  was  not  occasioned  by 
his  negligence.  id 

3.  The  plamtiff,  however,  can  noover 
no  more  than  bit  actual  i 
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evidence  thmt  the  defindant  ii  a  man 
of  wealth  ought  not  to  be  ceoeived.  id 

8te  Fkanodu,  4. 


NXJL  TIEL  CORPORATION. 

See  Ejectment,  3,  4. 


OFFICE  AND  OFFICER. 

1.  In  general,  a  justice's  attachment 
authorizing  the  seizure  of  goods,  if 
regular  on  its  face,  is  sufficient  to  pro. 
tcct  the  officer  who  executes  it,  with- 
out showing  the  preliminary  proceed, 
ings.  Per  Bronbon,  J.  Van  Etten 
v.  Hurst  and  Cashing,  311 

S.  But  where  the  attachment  is  used  for 
the  purpose  of  avoiding  a  sale  by  the 
debtor  as  being  fraudulent  in  respect 
to  creditors,  the  officer  must  show  that 
the  justice  had  jurisdiction.  id 

3.  An  officer  has  no  right  to  break  the 
outer  door  of  a  man's  dwelling  bouse 
for  the  purpose  of  serving  civil  process 
in  the  first  instance,  whether  tho  pro- 
cess be  against  his  person  or  property. 
Per  BaoNSON,  J.  Glover  v.  Whitten. 
haU,  597 

4.  But  where  tlie  execution  of  the  pro. 
cess  has  been  properly  commenced^  the 
officer  may  afterwards  break  the  outer 
door,  if  necessary,  for  the  purpose  of 
continuing  and  completing  the  per. 
formance  of  his  duty.  id 

5.  After  a  levy  upon  goods  in  a  dwelling 
house  by  virtue  of  a^.  fa,  against  the 
owner,  the  officer  went  away  before 
completing  his  inventorv.  He  re. 
turned  the  next  day  in  order  to  resume 
hii  control  over  the  goods,  but  was 
nAised  admittance;  whereupon  he 
forced  an  entrance  through  one  of  the 
outer  doon.  Held,  that  Uie  entry  was 
lawfbl.  id 


6.  Held  further,  that  though  the  defen. 
dant  in  the  fi,  fa,,  intermediate  the 
levy  and  the  forcible  entry,  served  the 
officer  with  a  judge's  order  staying 
all  proceedings  upon  the  writ,  prepara. 
tory  to  a  motion  ibr  settmg  it  aside, 


this  only  opemted  to  suspend  Ifaspnr- 
er  of  aale,  but  did  not  affisct  the  offi. 
cer's  right  to  eater  for  the  puipose 
mentioned.  U 

7.'  Had  no  prior  levy  been  made,  the 
service  of  the  order  would  have  pre. 
vented  the  making  of  one.    Semhk. 

id 

8.  Such  orders  must  be  construed  with 
reference  to  the  object  for  which  thej 
are  granted.    Per  Beonson,  J.       id 

See  COHMISSIONKKS  OF  HlOHWAVa 

Criminal  Law,  I  to  5. 
District  Attoenbt. 
Judgments  and  ExEcvnoia. 
Landloed  and  Tenant,  3, 9, 11  Id 

13. 
Pledge. 
Sheriff, 
supervisoes. 


ONONDAGA  SALT  SPRINGS. 
See  Salt  Speings. 

ONUS  PROBANDI. 


See  Bills  of  Exchange  and 
RY  Notes,  11,  12. 
Pleading,  17. 
Replevin,  18. 


OUTER  DOOR. 
See  Office  and  Officer,  3  to  8. 

OVERSEERS  OF  THE  POOR. 

See  Court  of  a  Justice  of  tbi  Peaci, 
5,6. 


PARAPHERNAUA. 
See  Widow. 

PAROL  EVIDENCE. 

See  Evidence,  1  to  7.  __— 

Fraudulent  Sale  or  Afsww*"- 

JfuDGMENTS  AND  EjEOOTlO^  & 

Roads  and  Bridoes,  S,  S. 
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PARTIES  TO  ACTION& 


1.  The  nreral  itfttM  of  the  imkm  may 
■ue  in-  their  corporate  namea  in  the 
eonrta  of  this  state.  The  StaU  of 
Indiana  v.  Woram  and  six  othert,  33 


2.  The  non-joinder  of  a  private  corpo. 
ration  as  defendant  cannot  be  taken 
advantaj^e  df  by  demurrer,  nnlesa  it 
afi&rmatively  appear  b;^  the  declaration 
that  the  corporation  iff  etill  inexieU 
ence.  id 


3.  Where  the  declaration  ditcloaea  that 
there  is  another  person  who  ouffht  to 
be  joined  as  defendant,  if  still  hving, 
but  does  not  show  whether  he  is  alive 
or  dead,  the  non-joinder  may  be  taken 
advantage  of  by  special  demurrer. 
Semble,  per  Walworth,  chancellor  ; 
Putnam,  aenator,  contra,  Burgese  v. 
Abbott  and  Ely,  135 

4.  But  in  such  case  the  defendant  can. 
not  a?ail  himself  of  the  non-joinder 
either  by  general  demurrer,  or  by  mo- 
tion in  arrest,  id 


5.  This  rule  applies  as  well  to  cases 
where  the  declaration  is  upon  a  judj;- 
ment,  recognizance  or  other  matter  of 
record,  as  where  it  is  upon  contract. 

id 

€.  The  case  of  GUman  v.  Rives,  UO 
Peters^  Rep.  299,)  commented  on  and 
explained.  Per  Walworth,  chanceL 
lor.  id 

7.  The  defendant,  in  behalf  of  V.,  sub. 
scribed  for  five  shares  of  bank  stock  in 
V/s  name,  and  paid  twenty-five  dol- 
lan  on  the  shaies,  having  received 
from  V.^  however,  one  hundred  dol- 
lars more  for  that  purpose.  Through 
the  mistake  of  thoee  who  acted  in  he. 
half  of  the  bank,  a  receipt  was  given 
stating  that  oi  i  hundred  and  twenty- 
five  dollars  had  been  paid  on  the 
shares,  which  receipt  the  defendant 
transmitted  to  V.,  but  retained  and 
converted  the  one  hundred  dollars. 
Afterwards,  on  a  settlement  between 
the  bank  and  V.  for  the  balance  due 
upon  his  subscription,  he  claimed  a 
credit  for  the  entire  amount  mentioned 
hi  the  receipt,  which  the  bank  finally 
allowed,  and  then  brought  an  action 
against  the  defendant  for  the  one 
hundred  dollaia.    Held,  that  the  ac 


tion  Qoold  not  be  maintained  in  the 
name  of  the  bank,  but  onhr  in  the 
name  of  V.  The  Albany  JExchange 
Bank  V.  Sage,  562 

See  Banks  and  Banuno,  3. 

Bills  of  Exchange  and  Pbohimo. 

RT  Notes,  8  to  10.  17, 18. 
Contract,  4,  5. 
Corporation,  4  to  7. 
Partnership,    I    to  3,    5    to    7, 

10,  11. 
Pleading,  2,  3,  22,  23,  43,  44. 


PARTNERSHIP. 

1.  Though  it  appeared  that  each  of  two 
partners  had  repeatedly,  with  the 
knowledge  and  assent  of  the  other,  en- 
dorsed  accommodation  notes  in  the 
firm  name;  held,  not  sufficient  evi- 
dence that  either  of  them  was  author- 
ized to  sign  the  firm  name  to  a  note  aa 
maker  and  surety.  Early  v.  Reed  and 
Reed,  impleaded,  ^c.  12 

2.  If  one  of  several  partners  obtain  a 
loan  of  money  for  his  individual  use, 
by  giving  the  note  or  check  of  the 
firm,  but  without  their  authority,  the 
transaction  will  nevertheless  bind  all 
the  partners,  unless  there  be  something 
in  it  to  induce  the  lender  to  suspect 
that  the  money  is  not  borrowed  for 
their  benefit.  Per  Walworth,  chan-^ 
cellar.    Miller  and  others  v.  Manice, 

114 

3.  But  if  one  of  the  partners  be  unknown 
at  the  time  the  money  is  borrowed, 
and  the  loan  be  made  exdusivelv 
upon  the  credit  of  the  others,  the  lend- 
er supposing  that  they  alone  constitute 
the  firm,  the  transaction  will  only  bind 
the  latter.  Per  Walworth,  chancel^ 
lor.  id 

4.  A  partnership  cannot  acquire  property 
in  a  note  which  one  of  the  partners  has 
induced  a  third  person  to  execute  by 
fraudulently  pronusing  to  raise  money 
upon  it  for  him ;  and  this  though  the 
other  partners  are  not  in  fact  pnvy  to 
the  fraud.  Per  Walworth,  chanceL 
lor.  id 

5.  If  the  note  be  transferred  by  the  part^ 
ner  who  obtained  it,  in  satisfaction  of 
partnership  demands,  and  the  maker 
afterwards  pay  it,  be  may  maintain 
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either  amimpnt  or  tiorer  againat  all 
the  partnera  Per  Walwortb,  ekan" 
cellar.  id 

6.  Actions  of  tort,  ¥^ether  against  part- 
ners or  others,  may  be  brought  against 
all  or  any  of  the  persons  who  are 
liable.     Per  WalwortHi  ehanceilor. 

id 


7.  P.»  a  member  of  a  firm  composed  of 
M.|  P.  and  F.,  borrowed  money  for  his 
own  private  use  upon  a  check  signed 
'*  M.,  P.  Sl  Co.,"  the  name  of  the 
firm ;  the  lender  not  being  aware  that 
F.  was  a  member  of  it,  but  supposing 
it  consisted  of  M.  and  P.  only.  The 
check  was  satisfied  and  taken  up  by 
P.  with  notes  which  he  fraudulently 
induced  one  T.  to  execute ;  and  the 
latter,  after  paying  the  notes  to  the 
holder,  brought  aswmpsit  against  M., 
P.  and  F.,  to  compel  them  to  refund. 
They  defended,  however,  and  a  ver- 
dict and  judgment  was  rendered  in 
their  favor;  whereupon  T.  brought 
trover  against  M.  alone,  claiming- that 
he  was  privy  to  the  fraud  by  which 
the  notes  were  obtained,  or  that  at  all 
events  they  had  been  wron^uily  con- 
verted to  the  joint  use  of  hmiself  and 
P.  At  the  trial,  M.  gave  in  evidence 
the  former  judgment,  without  having 
specially  pleaded  it,  and  the  court  de- 
cided that  it  constituted  a  conclusive 
bar  to  T.'s  right  of  recovery.  Heldy 
that  the  decision  was  erroneous.       id 

8.  Held  further,  that  evidence  of  a  former 
verdict  and  judgment  is  admissible 
under  the  general  issue  in  actions  of 
trover  and  assumpsit  id 

9.  In  the  formation  of  a  limited  partner- 
ship the  requirements  of  the  statute 
must  be  eubetantially  complied  with ; 
but  defects  of  mere  firm  may  be  over- 
looked. Per  Beardslbt,  J.  Smith, 
adm*x  j'C.  v.  Argall,  479 

10.  Where  the  terms  of  the  partnership 
were  published  in  two  newspapers,  but 
in  one  of  them  the  sum  contributed 
by  the  special  partner  was  staled  to 
he  five  thousand  dollars,  when  in  fact 
it  was  only  tiAo  thousand  ;  held,  that 
though  this  occurred  through  the  mere 
mistake  of  the  printer,  and  the  other 
requisites  of  the  statute  had  been  fully 
complied  with,  the  associates  were 
liable  as  general  partners.  id 

11.  To  maintain  an  action  against  the 


asiociatea  as  gen^  paitDSrs  in  soeh 
case,  the  plaintiff  need  not  prove  thil 
he  was  actually  misled  by  the  emu  in 
publishing  the  terms  of  the  paztiio> 
ship.  id 

12.  Notice  of  the  dissolution  of  a  firm  to 
one  of  its  former  customers  may  be 
inferred  from  circumstances.  Vod- 
dington  v.  Hunt,  impleaded  with  Ran- 
dolph, 595 


See  Attornet. 

Bills  of  Excbakgb  amd  htoi 

RT  Notes,  8  to  10. 
WmvESB,  9  to  11. 


PAUPER. 
See  PRAcmcx,  80, 21. 

PAYMENT. 

1.  A  payment  in  counterfeit  bankUQiii 
a  nullity,  and  will  not  discharge  ths 
debt,  thouf^h  bothparties  mpvmc  than 
to  be  genuine.     Thomat  v.  Toid,340 

2.  So  of  payment  in  the  genuine  bilbof  a 
bank  which  has  failed,  neither  party 
being  aware  of  the  fact  P€r  Bief- 
SON,  J.  » 


3.  But  m  these  cases  the  party  recdnof 
the  bills  must  return  them  within  a 
reasonable  time  after  discovering  their 
worthlessness,  or  h^  will  be  obliged  tfl 
sustain  the  loss.  ^  < 

4.  Where  a  bank  biU  was  deHvered  in 
payment  on  the  5th  of  May,  both  par- 
ties supposing  it  to  be  genaine,  aod 
the  creditor  learned  that  it  was  coon, 
terfeit  about  the  same  time,  bat  made 
no  offer  to  return  it  until  the  4th  of  Jo- 
ly  foUowing ;  held,  that  he  had  W 
his  remedy.  ^ 

See  Pleadino,  33. 


PENALTY. 

See  Court  of  a  Jomci  or  tbi  Pw«» 
5,6,9. 
Pleadovg,  8. 
Watervliet  Tumbm  Coepaht. 
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"PERSON." 

StB  CORFOEATION,   9. 

PETIT  LARCENY. 
See  Larceny. 

PLEADING. 

1.  A  declaration  upon  an  undertaking 
to  answer  for  the  debt  of  a  third  person 
is  gopd,  though  it  do  not  allege  that 
either  the  promise  or  the  consideration 
u  in  writing.  The  State  of  Indiana 
y.  Woram  and  aiz  others,  Z3 

3.  A  declaration  containing  the  common 
money  counts  commenced  tlius — "  B. 
complains  of  H.,  president  of  The  Si. 
Lawrence  Bankf  a  banking  associa. 
tion  organized  under  the  act  passed 
April  18th,  1838,  to  authorize  the  bu- 
siness of  banking" — and  then  proceed- 
ed to  allege  that  the  defendants  be- 
came indebted,  promised  to  pay,  &,c. 
but  afterwards  refased.  Held^  not  a 
declaration  against  the  bank,  but 
against  H.  individually,  the  words 
added  to  his  nnme  being  mere  descrip. 
tio  persoiuB,  The  Ogdensburgh  Bank 
y.  Van  Rensselaer,  President  of  the 
St,  Lawrence  Bank,  240 

3.  Otherwise,  had  the  declaration  alleged 
that  the  bank  became  indebted,  and 
promised  to  pay,  &.c.  id 

4  Where  a  count  in  assumpsit  assigns 
several  breaches,  the  defendant  cannot 
demur  to  one  breach  and  plead  to  the 
others,  bat  must  plead  or  demur  to  the 
whole  count.  Pettibone  v.  Stevens 
and  Valentine,  258 

5.  If  some  of  the  breaches  be  well  assign- 
ed, and  the  others  not,  the  defendant 
may,  under  the  plea  of  non  assumpsit, 
object  on  the  trial  against  receiving 
evidence  as  to  the  defective  breaches, 
or  assessing  damages  upon  them,    id 

6.  In  covenant,  or  in  debt  on  bond  assign, 
ing  breaches,  the  defendant  may  plead 
to  the  breaches  well  assigned,  and  de. 
mur  to  the  rest    Per  Bronson,  J.  id 

7.  Notwithstanding  the  provision  in  2 
R,  S.  424,  §  7,  subd.  9,  the  omission 


of  a  substantial  averment,  essential  to 
the  action  or  defence,  is  fatal  after 
verdict ;  that  part  of  the  statute  being 
a  mere  recognition  of  the  common  law 
rule.    Hill  v.  Stocking,  277 

8.  Where  an  act  incorporating  a  city  pro. 
vided  that  in  suits  for  certain  penalties 
it  should  **  be  lawful  to  declare  gene, 
rally  in  debt  &c.,  stating  the  section 
of  the  act  or  the  by-law  or  ordinance 
under  which  the  penalty  is  claimed  ;" 
held,  sufficient  to  refer  to  the  section 
by  number,  without  setting  forth  its 
contents.  The  City  of  Utica  v.  Rich» 
ardson,  300 

9.  Where  it  is  necessary  in  a  plea  of  jus. 
tiiication  under  an  attachment  to  show 
jurisdiction,  the  facts  on  which  juris- 
diction depends  must  be  set  forth. 
General  averments  that  the  party  com- 
p!ied  with  the  statute,  that  the  pro- 
ceedings were  according  to  its  require, 
ments  Slc.,  '  will  not  answer.  Van 
Etten  y.  Hurst  and  Gushing,       311 

10.  In  trespass  de  bonis,  a  plea  that  the 
goods  were  the  property  of  one  S.,  a 
third  person,  and  that  the  defendants 
took  them  by  virtue  of  an  attachment 
against  him,  gives  no  color  fur  the  ac 
tion,  and  is  bad  as  amounting  to  the 
general  issue,  even  though  it  admit 
that  the  plaintiff  claimed  Uic  goods,  at 
the  time  when  &c.,  under  a  pretended 
sale  to  him  from  S.    Per  Bronson,  J. 

id 


1 1 .  Otherwise,  if  the  plea  also  admit  that 
tlic  goods  were  taken  by  the  defend- 
ants from  the  possession  of  the  plain- 
tiff.  id 


12.  In  such  cane,  if  the  attachment  was 
issued  under  the  33d  section  of  the  act 
to  abolish  imprisonment  for  debt,  the 
plea  must  show  that  the  debtor  was  a 
non-resident  of  the  county,  and  that 
the  plaintiff  in  the  attachment  was  bis 
creditor.  An  averment  that  the  jus- 
tice issued  the  attachment  on  an  aifi.  ^ 
davit  of  these  facts  will  be  of  no  ' 
avail.  id 

13.  In  an  action  on  a  contract  to  indent, 
nify  and  save  harmless  against  the 
claim  or  demand  of  a  third  person,  the 
plaintiff  must  show  that  he  has  been 
actually  danmified.  Aberdeen  v. 
Blackmar,  324 
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14.  Aoeordingly,  where  the  deolantion 
ftverred  that  judgment  had  been  le- 
Govexed  against  the  plaintiff  on  the 
claim  or  demand,  but  did  not  show 
that  he  had  paid  any  part  of  it,  or  been 
Bubjected  to  loss  or  expense ;  heldf  in- 
sufficient.  id 

15.  The  case  of  Roekfeller  v.  Donmlly, 
(8  Cowm^  623,)  adverted  to  and  ques- 
tioned.    Per  Bronson,  J.  id 

16.  In  order  to  make  a  judgment  recoy- 
ered  on  such  claim  or  demand  con. 
elusive  against  the  indemnitor,  he  must 
have  notice  of  the  suit,  and  an  oppor- 
tunity  to  defend.    P^  Bronson,  J.  id 

17.  The  omission  to  give  notice,  however, 
does  not  go  to  the  right  of  action  on 
the  contract  of  indemnity ;  but  merely 
affects  the  onus  probanai.  id 

18.  It  is  not  ground  for  demurring  to  a 
declaration  that  consequential  damages 
are  laid  in  it  which  do  not  legitimate, 
ly  result  from  the  acts  of  all  the  de- 
fendants. Per  Nelson,  Ch.  J.  Le- 
land  V.  Toutey  and  others^  32b 

19.  A  demurrer  to  two  counts  cannot  be 
sustained  unless  both  are  defective. 
Per  Nelson,  Ch.  J.  id 

20.  In  a  suit  brought  against  an  heir  for 
the  debt  of  his  anccdtor,  the  declara- 
tion must  allege  the  special  facts  on 
which  the  defendant's  liability  de- 
pends; and  this,  whether  the  debt 
arose  by  specialty  or  simple  contract. 
Gere  v.  Clarke  and  wife^  350 

SI.  The  defendant  cannot  be  charged  in 
the  same  count  both  as  heir  and  next 
of  kin.    Per  Bronson,  J.  id 

22.  If  one  of  two  joint  covenantors  die, 
the  remedy  at  law  on  the  covenant  is 
by  action  against  the  survivor ;  the 
representatives  of  the  deceased  cove- 
nantor being  chargeable  only  in  equi- 
ty, id 

23.  After  the  death  of  both  covenantors, 
the  remedy  at  law  is  by  action  against 
the  representatives  of  the  one  who  sur- 
vived, id 

24.  Where  the  action  was  on  a  joint  oov- 
enant  of  two  deceased  persons,  and  the 
dedazation  alleged  that  the  defendant 


was  the  heir  of  both;  ileU,  that  it  was 
bad,  inasmuch  as  the  defendant  could 
only  be  cbai^god  as  the  heir  of  the  sur- 
vivor, id 

25.  Eveiy  plea  in  bar  must  answer  the 
whole  declaration  or  count  to  which  it 
is  pleaded,  though  the  charge  against 
the  defendant  he  severable  in  its  na- 
ture.  Per  Bronson,  J.  jRoot  v.  Wood- 
ruff, 418 

26.  Though  the  whole  be  not  answered, 
and  the  plaintiff  demur,  the  action  will 
not  thereby  be  discontinaed.  Per 
Bronson,  J.  id 

27.  A  plea  which  answers  only  part  of  a 
count  will  not  be  aided  bv  another 
ple&  going  either  to  the  whole  or  to 
the  residue.    Per  Bronson,  J.         id 

28.  In  debt  on  bond,  or  in  covenant, 
where  several  breaches  are  assigned, 
the  defendant  may  interpose  a  sepantte 
plea  to  each  of  the  breaches ;  or  he 
mav  plead  to  one  or  more  of  them^ 
an  J  demur  to  the  residue.  Per  Bwas- 
SON,  J.  id 

29.  The  case  of  Slocum  v.  Despard,  (8 
Wend.  615,)  commented  on  and  ques- 
tioned.   Per  Bronso.v,  J.  id 

30.  Where  a  count  is  severable  in  its  na- 
ture, the  defendant  may,  in  the  same 
plea,  give  different  answers  to  difier- 
ent  parts  of  the  count  Per  Brok- 
SON,  J.  id 

31.  A  plea  of  justification  in  trespass  dt 
bonis  may  safely  follow  the  plaintiff's 
allegations  respecting  the  number  of  the 
articles ;  for  though  this  be  exaggera- 
ted, the  justification  will  neveitbelen 
apply  to  the  articles  actually  taken. 
Per  Bronson,  J.  id 

32.  In  assumpsit,  a  plea  that  the  defen- 
dant has  paid  the  several  sums  ofmO' 
ney  mentioned  in  the  declaratumj.m\i 
apply  to  the  demand  actuaDy  proved 
bv  the  plaintiff,  whatever  be itsamount 
Per  Bronson,  J.    "  id 

33.  Though  a  count  in  slander  contsin 
some  words  which  are  actionable,  and 
others  which  are  not,  the  defendant 
cannot  plead  as  to  the  former,  and  de- 
mur as  to  the  residue,  but  most  eitber 
plead  or  demur  to  the  whole  eoont 
Per  BaojraoN,  J.  id 


34.  lliere  are  few  eases  where  the  de- 
iimdant  is  allowed  to  plead  to  one  part 
of  a  coant,  and  demur  to  another  part. 
"Per  BaoNSON,  J.  id 

35.  Whether  this  rule  applies  to  a  count 
in  replevin  which  is  defective  in  part 
for  not  Bufficientlj  describing  some  of 
the  articles  mentioned  in  it,  gu^re.    id 

36.  A  declaration  in  replevin  must  de- 
scribe the  property  claimed  with  rea- 
sonable certainty;  though  the  strict- 
ness which  formerly  prevailed  on  this 
subject  has  been  greatly  relaxed.  Ftr 
Bronson  J.  id 

37.  Where  the  declaration  is  for  various 
articles,  it  is  not  necessary  to  state  the 
separate  value  of  each,  hut  only  the 
value  of  the  wholci  id 

36.  If  the  declaration  be  in  the  dtiiriuii^ 
no  statement  of  value  whatever  is  ne- 
cessary.   SembU.  id 

39.  Where  the  defendant  demurred  to 
part  of  8  count  in  replevin,  insisting 
that  certain  articles  mentioned  in  it 
were  not  described  with  sufficient  cer- 
tainty, and  some  of  the  articles  were 
well  described,  but  others  not ;  held, 
that  the  plaintiff  was  entitled  to  judg- 
ment, inasmuch  as  the  demurrer  cov- 
ered too  much  ground.  id 

40.  Actions  of  trespass  and  trespass  on 
the  case  for  injuries  to  the  person  are 
local ;  and  the  objection  that  the  venue 
is  not  laid  in  the  proper  county  mav  be 
taken  by  demurrer.  Chapman  v.  Wil- 
ber  ajidanotheTf  475 

41.  Courts  take  judicial  notice  of  the 
civil  divisbns  of  the  state.  id 


49.  Where  in  a  declaration  for  an  assault 
and  battery  and  false  imprisonment, 
the  venue  was  laid  in  the  city  and 
county  of  New-York,  and  the  plain- 
tiff alleged  that  the  injuiies  were  done 
'*  at  Batavia,  to  wit>  at  the  city  and 
county  of  New- York  ;*'  held,  on  de- 
murrer, that  the  cause  of  action  must 
be  presumed  to  have  arisen  in  the 
county  of  Genesee,  and  that  the  venue 
was  therefore  mislaid.  id 


49.  An  agent  appointed  by  The  Onon- 
daga County  Mutual  Insuranoe  Cdm- 
pttiy  eBBcnted  a  bond  ior  the  fiythfiil  I 
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performance  of  his  duties,  whereby  he 
and  his  surety  acknowledged  them- 
selves "  to  be  held  and  firmly  bound 
unto  the  directors"  of  the  company,  in 
the  sum  of  $1000,  "  to  be  paid  to  the 
said  directors^  their  succeBSors  or  as- 
9igns,**  Held,  that  the  bond  was  in 
legal  effect  made  to  the  company,  and 
that  they  mij^ht  maintain  an  action 
upon  it  in  their  corporate  name  Bay- 
ley  and  Minard  v.  The  Onondaga 
County  Mutual  Insurance  Co.,     476 

44.  Where  the  company  brought  an  ac- 
tion on  the  bond  in  their  corporate 
name,  but  omitted  to  aver  that  it  was 
made  to  them  by  the  name  and  de^ 
scription  of  the  directors,  ^c  ;  held, 
nevertheless,  that  the  declaration  was 
sufficient  ajfler  verdict,  or  judgment  by 
default  id 

45.  A  plea  that  the  defendant  did  not 
undertake  and  promise  &c.  within  six 
years  next  before  the  exhibiting  of  the 
bill,  tenders  an  immaterial  issue.  The 
plea  should  deny  that  the  defendant 
undertook  and  promised  within  six 
yeara  next  before  the  commencement  of 
the  suit.  Swift  v.  Vaughn,  im- 
pleaded j-c.  488 

46.  Where,  to  a  plea  that  the  defendant 
did  not  undertake  &c.  within  six 
years  next  before  the  exhibiting  of  the 
bill,  the  plaintiff  replied  that  the  de. 
fendant  did  undertake  &c.  within  six 
years  next  before  the  commencement 
of  the  suit,  and  the  defendant  demur- 
red ;  held,  that  the  plaintiff  was  enti- 
tled to  judgment  upon  the  demur- 
rer, id 

47.  In  replevin  in  the  cepit  the  declara- 
tion should  allege  a  'wrongful  takin|r ; 
but  an  omission  in  this  respect  is 
cured  by  verdict  Reynolds  v.  Louna- 
bury,  534 

48.  A  mere  fault  in  pleading  is  not  a 
proper  ground  for  excepting  at  the 
trial,  but  should  be  taken  advantage 
of  by  demurrer,  motion  in  anest,  or 
writ  of  error.  id 


49.  In  pleading  a  discharge  granted  un- 
der the  compulsory  provision  of  the 
bankrupt  act,  it  is  not  sufficient  to 
aver  that  the  defendant  was  declared 
a  bankrupt  by  ihe  court  which  grant- 
ed the  discharge;  but  the  averment 
should  bt  that  be  100*  a  6MArti|tf»  set- 
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ting  forth  enough  of  the  proceedings 
to  show  jurisfction.  Stephens  v. 
-B/y,  607 

50.  The  particolar  acts  of  bankraptcy, 
however,  on  which  the  creditors  pro- 
ceeded, need  not  be  set  forth,  rer 
Nelson,  Ch.  J.  id 


See  Account  stated,  1,  2. 

Banks  and  Banking,  3  to  7, 8  to  1 1, 

13  to  17. 
Bills  of  Exchange  and  Promisso- 

RY  Notes,  8  to  10. 
Court  of  a  Justice  of  the  Peace, 

10  to  13,  17,  18,  24  to  27. 
Disorderly  Persons,  2. 
Ejectment,  3,  4,  9. 
Error,  4  to  6. 
Executors    and  Administrators, 

la 

Foreign  Corporation,  2. 

Former  Suit. 

Jurisdiction,  3,  4. 

Limitations,  Statute  of. 

Marriage. 

Parties  to  Actions,  2  to  6. 

Partnersiup,  7,  8. 

Practice,  6  to  8,  11  to  13,  22,  23. 

Replevin,  1  to  U,  20  to  23. 

Sheriff,  4. 

Slander. 

Usury. 


PLEA  OF  TITLE. 

See  Court  of  a  Justice  of  the  Peace, 
3,4,lltol3, 15,  16. 


PLEDGE. 

1.  The  right  and  interest  of  a  pledgor 
cannot  be  sold  on  execution  unless  the 
goods  be  present  and  within  the  view 
of  those  attending  the  sale.  Bakewell 
4'  Cole  V.  Ellsworth   j-  EUeworth, 

484 

2.  Where  the  right  and  interest  of  a 
pledgor  is  levied  e>n,  the  sheriff  may 
take  actual  possession  of  the  goods, 
and  hold  them  until  he  sells.  id 


3.  After  the  sale,  however,  the  pledgee  is 
entitled  to  the  possession  of  the  goods 
until  the  purchaser  redeems  them,    id 

See  Princifal  and  Agent,  4,  5. 


POOR. 

See  Court  of  a  Justice  of  the  Pua, 
5,6. 
Practice,  20,  21. 


POSTPONEMENT  OF  TRIAL 

See  Costs,  23,  24 
Reference,  1. 


POWER  AND  AUTHORITY. 

See  CoMMiBsioNERs  OF  Highways. 
Corporation,  1. 
Criminal  Law,  1  to  5. 
Executors  and  Administutom, 

13  to  15. 
General  Bank-Law. 
Infant. 
Judgments  and  Execdtioxs,  1, 3, 

5  to  8. 
Landlord  and  Tenant. 
Malicious  PROSECimoif,  S. 
Non-Imprisonment  Act. 
Office  and  Officer.   • 
Partnership,  1  to  3. 
Pledge. 

Principal  and  Agent,  1  to  3^ 
Reference,  1,  3  to  5. 
Supervisors. 


PRACTICE. 

1.  The^w^  of  a  declaration  is  not  the 
commencement  of  a  suit,  but  the  eon* 
mencement  dates  from  the  time  of  ac- 
tual service  upon  the  defendanL  Jwa- 
son  v.  Comstock,  ^^ 

2.  Accordingly,  where  the  dcdantioo 
was  filed  and  a  copy  delivered  to  a 
person  to  be  served  on  the  2d  of  ^'"J' 
but  no  service  was  made  until  the  wj 
of  the  same  month,  and  on  the  <tft 
the  defendant  purchased  a  notcagam» 
the  plaintiff;  held,  that  the  note  K- 
fonged  to  the  defendant  when  the  wit 
was  commenced,  and  therefore  migM 
be  set  off  ** 

3.  The  cases  of  Retan  v.  Drew,  ([9 
Wend,  304,)  Hamner  v.  WUstj/AH 
id.  91,)  and  Edmondstone  v.  TUm- 
son,  (15  id.  654,)  explained.  » 

4.  In  general,  after  adefendanthaibeji 

brought  into  court  he  is  diaifW 
with  Wwledge  of  all  wbscqneot  «tq» 


token  in  the  cause  down  to  and  in- 
cloding  the  judgment,  although  he  did 
not  in  Tact  appear  and  had  no  actual 
knowledge  on  the  suhject.  Semble; 
^er  Bronson,  J.  Delaplaine  and  Del- 
aplaine  y.  Hitchcock,  14 

5«  Otherwise  as  to  the  issuing  of  execu- 
tion and  the  proceedings  under  it 
Per  BaoNsoN,  J.  id 

6.  The  court  will  not  give  a  party  leave 
to  amend  his  pleadings  for  the  purpose 
of  enabling  him  to  set  up  the  statute 
of  limitations.  Fer  Bronson,  J.  Lov- 
ett  V.  Cowman^  impleaded  j^c,  223  ; 
Wolcott  V,  McFarlan,  227 

7.  An  accidental  default  obtained  against 
a  defendant,  will  be  opened,  if  suffi- 
ciently excused,  without  restricting 
him  from  setting  up  the  defence  of 
usury  or  the  statute  of  limitations. 
Per  JBronson,  J.  Lovett  v.  Cowman, 
impleaded  ^c.  223 

Q.  The  case  of  Fox  v.  Baker,  (2  Wend. 
244,)  disapproved.    Per  Bronson,  J. 

id 


9.  Affidavits  to  hold  to  bail,  and  by  way 
of  showing  cause  of  action  on  motions 
to  mitigate  or  discharge  bail,  must  be 
positive,  and  must  make  out  a  prima 
Jade  case  against  the  defendant  SaU 
terlee  v.  Lynch,  228 

'  10.  On  showing  cause  of  action  in  trover, 
the  affidavits  produced  on  the  part  of 
the  plaintiff  disclosed  that  the  property 
in  question  was  obtained  from  him  un- 
der color  of  a  contract,  which  he 
claimed  the  right  of  avoiding  because 
of  certain  fraudulent  representations 
of  the  defendant;  but  the  circum- 
stances which  led  to  the  miking  of  the 
contract  were  not  set  forth,  nor  did  it 
appear  in  what  the  alleged  fraud  con- 
sisted, or  what  the  representations  of 
the  defendant  were.  Held,  that  the 
affidavits  were  insufficient  id 

11.  Where  a  plea  consists  of  two  branch- 
ea,  one  of  which  concludes  to  the  coun- 
try, and  the  other  with  a  verification 
— e.  g.,  a  plea  of  non-assumpeii  as  to 
part  of  the  demand,  and  of  tender  as 
to  the  residue — it  need  only  be  accom- 
panied by  an  affidavit  of  its  truth, 
without  adding  a  general  affidavit  of 
merite.    Lewit  y.Watkint,  230 
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12.  A  defendant  who  obtains  permission 
to  plead  as  matter  of  favor,  must  take 
care  to  plead  rightly,  for  he  cannot  af- 
terward amend  vnthout  leave  of  the 
court.    Per  Bronson,  J.  id 

13.  Accordingly,  where  the  defendant, 
after  issue  joined,  obtained  leave  to 
withdraw  his  pica  and  put  in  a  new 
one  within  ten  days ;  held,  that  he 
could  not  amend  his  second  plea  of 
course,  under  the  23d  rule.  id 

14.  Where  a  defendant,  after  the  cause 
is  noticed  for  trial,  serves  papers  for  a 
motion,  together  with  an  order  to  stay 
proceedings,  and  thus  causes  a  loss 
of  the  circuit,  which  be  might  have 
avoided  by  due  diligence,  he  will  be 
required  to  pay  the  plaintifT's  costs  of 
preparing  for  the  circuit  up  to  the  time 
the  order  to  stay  proceedings  was 
served  ;  and  this,  whether  the  motion 
be  granted  or  denied.  Carpenter  v. 
Downing  and  others,  234 

15.  Where  an  attachment  for  not  return- 
ing  a  writ  was  issued  against  a  sheriff, 
without  filing  an  affidavit  of  the  de- 
livery of  the  writ,  as  required  by  the 
15th  general  rule  of  the  court;  held, 
on  motion  to  set  aside  the  proceedings, 
that  the  irregularity  could  not  m 
cured  by  an  affidavit  filed  nunc  pro 
tunc,  but  that  the  motion  roust  pre^ 
vail.  The  People,  ex  reL  Barcatow, 
V.  Adams,  sheriff,  ^,  236 

16.  The  rule  of  evidence  which  precludes 
a  party  from  using  the  copi^  of  a  deed, 
record  or  otlier  written  mstrumcnt, 
without  first  accountiD^^  for  the  ab. 
sence  of  the  original,  is  not  applied 
on  motions  in  the  course  of  practice. 
Thompson  v.  Hewit,  254 

17.  Under  2  iZ.  iS^.  760,  ^  1,  a  person 
sued  by  an  infant  whose  next  friend 
has  not  filed  security  for  costs,  has  a 
right  to  require  such  security,  though 
it  appear  that  the  next  friend  is 
abundantly  able  to  pay.  Blanchard 
and  others  v.  NessU,  256 

• 

18.  The  application  to  compel  the  filing 
of  security  may  be  made  directly  to 
the  court,  on  notice,  without  previous, 
ly  applying  to  a  judge  at  chamber*. 

id 


19.  A  defendant  who  is  held  to  bail 
must  perfect  his  appearance  by  pottixig 
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in  ipecial  bail,  before  he  can  move 
that  the  plaintiff  file  lecurity  fiir  costs. 
Thomas  v.  Wilaotiy  257 

20.  Where  one  who  has  commenced  a 
suit  mores  for  leave  to  prosecate  in 
forma  pauperU^  he  must  give  notice. 

id 


21.  Whether  a  non-resiclent  of  the  state 
will  be  allowed  to  $ue  in  forma  pan- 
periSf  nuEKE,  id 

93.  A  plea  to  a  declaration  on  a  jui- 
ticg*8  judgment  need  not  be  accom- 
panied by  an  affidavit  Merrill  v. 
WtZ/iflfiw,  2G3 

23.  The  statute  abolishing  the  rale  to 
plead  (S«w.  L.  1840,  p.  333,  §  16) 
applies  only  to  personal  actional  and 
in  cases  of  scire  facias ;  but  does  not 
affect  the  practice  in  actions  of  eject- 
ment.   Burr  V.  Keman,  263 

24.  In  trespass  against  several,  a  demur- 
rer  was  interposed  to  some  of  the 
counts,  and  an  issue  of  fact  joined  as 
to  the  residue ;  and,  on  the  trial  of  the 
latter  issue,  one  of  the  defendants  was 
acquitted.  Held^  that  this  did  not 
deprive  the  plaintiff  of  Uio  right  to 
have  contingent  damag^  assessed 
upon  the  counts  demurred  to.  Leland 
V.  Tousey  and  others^  328 

25.  Where  service  of  a  paper  is  delayed 
until  the  day  on  which  a  default  for 
the  want  of  it  may  be  regularly  taken, 
and  the  attorney,  without  knowledge 
of  any  service,  takes  the  default  on 
that  day,  it  will  be  upheld  as  regular, 
though  in  fact  taken  after  the  paper 
was  served.  Brainard  and  another 
V.  Hanford  and  others^  368 

26.  Accordingly,  where  an  affidavit  to 
prevent  an  mquest  was  served  on  the 
second  day  of  the  circuit,  by  leaving 
it  at  the  office  of  the  plaintiil**s  attor- 
ney, no  one  being  in  at  the  time,  and 
he  took  the  inquest  a  few  moments 
afterwards,  but  w^itliout  knowing  thtit 
the  affidavit  had  been  served ;  held, 
that  his  proceedings  were  regular,    id 

27.  An  affidavit  to  prevent  an  inquest 
sometimes  may  and  at  other  tunes 
should  be  served  in  a  different  man. 
ner  from  what  is  required  in  relation 
to  other  papers.    Per  Bkon80k«  J.  id 


28.  Where  the  affidavit  is  served  at  the 
circuit,  and  the  plaintiff^s  attorney  is 
not  present,  it  may  be  delivered  to  the 
counsel  having  charge  of  the  cause;. 
Per  Bronson,  J.  id 

29.  If  the  affidavit  is  not  delivered  at  the 
circuit,  it  must  be  served  in  such  a 
way  that  it  will  probably  come  to  the 
knowledge  of  the  attorney  in  seaeon 
to  enable  him  to  communicate  with 
his  counsel  before  the  inquest  is  taken. 
jPer.BRONsoN,  J.  id 

30.  Where  a  defendant  is  sued  a  second 
time  for  the  same  cause  of  actiofo, 
though  in  conjunction  with  others 
who  were  not  parties  to  the  first  suit, 
the  court  will  order  the  plaintiff's  pro. 
ceedings  to  be  stayed  until  the  ooets 
of  the  first  suit  are  paid.  Kentisk  ▼. 
Tatham  and  others,  372 

31.  Where  a  notice  occupies  the  half  of 
.  a  sheet  of  paper,  the  other  half  maj 

be  used  as  a  wrapper,  under  the 
4th  rule  of  May  term,  1840,  though 
the  sheet  remain  entire^  The  Chau. 
tauque  County  Bank  v.  BisUy,     375 

32.  A  plaintiff  who  has  been  nonsuited 
at  the  circuit  on  the  ground  that  the 
declaration  contained  no  count  adapt- 
ed  to  the  nature  of  his  case,  wiU  not 
be  allowed  to  amend  by  adding  a 
new  count,  except  upon  condition  of 
paying  all  costs  subsequent  to  the  plea. 
Downer  v.  Thmnpson,  377 

33.  The  plaintiff,  having  been  nonsuited 
at  the  circuit,  made  an  unsuccessful 
application  for  a  new  trial  and  judg- 
ment was  rendered  against  bim.  He 
removed  the  cause  into  the  court  of 
errors,  where  tlie  judgment  was  re- 
versed, and  a  venire  de  novo  orderedt 
witli  costs  in  error  to  abide  the  event 
Afterwards,  he  applied  for  leave  to 
amend  his  declaration,  by  adding  a 
new  count,  and  the  application  was 
refused,  except  upon  condition  of  his 
paying  all  costs  in  this  court  subse. 
quent  to  the  plea,  and  relinquishing 
his  contiilgent  right  to  the  costs  in 
error.  id 


34.  Where  the  defendant  wishes  a  stay 
of  proceedings  for  the  purpose  of  mov- 
ing to  change  the  venue,  he  most 
serve  the  order  to  stay  before  the  cause 
is  noticed  for  trial.    Per  Bkomsoh,  J. 
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Cfregtfry  and    others  ▼.  Stout  and 
others,  380 

35.  Accordingly,  where  the  order  was 
not  wared  until  two  days  before  the 
circuit  for  which  the  cause  was  no- 
ticed, and  after  the  plaintiff  had  sub- 
pcenaed  his  witnesses ;  keld,  that  he 
might  disregard  the  order,  and  take 
an  inquest  id 

36.  An  inquest  obtained  against  the  de- 
fendant will  not  be  set  aside  on  the 
common  affidavit  of  merits,  if  it  appear 
that  he  has  brought  the  difficulty  upon 
himself  by  attempting  to  tluow  the 
cause  over  a  circuit,  orby  any  other  im- 
proper  contrivance  to  gain  tune.       id 

37.  After  judgment  on  a  verdict  in  favor 
of  the  defendant,  he  mtiII  not  be  allowed 
to  amend  the  record  so  as  to  include 
the  costs  of  opposing  a  subsequent 
motion  for  a  new  trial.  Shepard  v. 
Hoit,  395 

38.  But  where  it  appeared  that  the  plain- 
tiff resided  out  of  the  state,  the  court 
allowed  the  defendant  to  withdraw  the 
former  record,  cancel  the  docket,  and 
perfect  a  new  judgment  for  the  whole 
amount  of  his  costs,  in  order  that  he 
might  collect  them  by  action  on  the 
juc^ment  id 

See  Account  statbd,  2. 

Arbitration  and  Award,  1  to  4 

Attorney. 

Bankrupt  and  Bankrupt  Law,  2  to 

9,  13,  15. 
Costs. 

Damages,  3,  4. 
Error. 
Executors  and    Administrators, 

1  to  12. 
Foreign  Corporation. 
Husband  and  Wife. 
Judgments  and  Executions,  1, 3, 6. 
Jurisdiction,  3,  4 
Limitations,  Statute  of,  1. 
Mandamus. 
New*  Trial. 
Non-Imprtsonment  Act. 
Office  and  Officer,  6  to  8. 
Pleading,  2,  3,  39,  40  to  42,  45, 

46. 
Practice  in  thi  Court  of  Errors. 
Reference. 
Rex«base* 
Replevin,  9, 20  to  32. 

USORT. 


PRACTICE  AT  THE  TRIAL. 

See  Costs,  23,  24 
Evidence,  8,  9, 11. 
New  Trial,  2. 


PRACTICE  IN  THE  COURT  OF 
ERRORS. 

1.  Where  a  party  moves  upon  the  copy 
of  a  writ  or  other  paper,  intending  to 
rely  on  some  formal  defect  in  the  pro- 
ceeding as  a  ground  for  setting  it 
aside,  ne  must,  either  in  his  affi&vit 
or  notice  of  motion,  point  out  the  par- 
ticular defect,  so  that  the  opposite  par- 
ty may  have  a  fair  opportunity  of  an- 
swering.   Boyd  V.  Weeke,  71 

2.  Though  after  exception  to  bail  in  error 
they  justify  by  an  affidavit  which  turns 
out  to  be  a  nullity,  the  court  will  not 
entertain  a  motion  to  set  aside  the  writ 
on  this  ^und,  but  will  leave  the  de- 
fendant in  error  to  his  remedy  by  am- 
plication for  a  ntpereedeao  under  2  R, 
S.  598,  §  36.    Per  Lott,  eenator.    id 

3.  Whether  an  affidavit  of  justification 
by  bail. in  error  must  be  euUUed,  quere, 

id 

4  Where  bail  in  enor  was  excepted  to, 
and  the  party  prosecuting  the  writ 
caused  new  bail  to  be  put  m  and  per- 
fected in  the  manner  pointed  out  by 
statute ;  held,  on  motion  to  quash  the 
writ,  that  the  court  ought  not  to  inter- 
fere, though  the  sureties  had  justified 
by  a  fiilse  affidavit,  and  were  utterly 
insolvent  ta 


PRESUMPTION  AND  PRESUMP- 
TIVE  EVIDENCE. 


See  Bills  of  Excbanob  and  Proj 
RT  Notes,  11, 12. 
Dedication,  8. 

PARTNSRSmP,  12. 


PRINCIPAL  AND  AGENT. 

1.  An  agent  authorized  to  sell  an  article 
is  presumed  to  possess  the  power  of 
warranting  ite  quality  and  condition, 
uuless  the  contrary  appear ;  and  this, 
whether  the  agency  be  general  or  spe- 
cial.   Nelmm  v.  (fowing  4r  SeumouTf 
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3.  Semhte,  that  the  principal  will  in  inieh 

.   ease  be  afiected  by  the  frauduient 

representatiora  of  the  agent  in  makinff 

the  nle.    Per  Beomon,  J.  iS 

3.  The  case  of  Gibson  v.  Co2^  (7  JoknM. 
Re^,  390,)  was  much  shaken,  if  not 
entirely  overthiown,  by  the  decision  in 
Sandford  ▼.  Handy,  (23  Wend.  260.) 
Per  BaoNSON,  J.  ia 

4.  The  act  "  for  the  amendment  of  the 
law  relative  to  principals  and  factors 
or  ajrenta/'  (Seae,  L^of  1830,  p.  203,) 
was  mtended  for  the  secmity  of  those 
wlio  deal  with  a  factor  or  agent  in  the 
belief  that  he  is  the  true  owner.  Per 
Bbonbon,  J.  Stevem  t.  Wilmm  and 
othere,  512 

5.  Accordingly,  in  replevin  for  goods 
which  the  plaintiff  entrusted  to  a  fac- 
tor, but  which  the  latter  afterwards 
delivered  to  the  defendant,  who  made 
advances  upon  them  for  the  factor's 
boiefit,  with  full  knowledge  of  all  the 
facts;  held,  that  the  defendant  was 
not  within  the  protection  afforded  by 
Uie  act,  and  that  the  plaintiff  was  en- 
titled to  recover.  id 

See  Biuji  of  Exchange  and  Peomibbo- 

ET  Notes,  8  to  10. 
EVIOBNCB,  3,  4. 


PRINCIPAL  AND  SURETY. 

Bee  Bankeuft  and  Bankedtt  Law»  16 
to  18. 

DiBOEDEELT  PeESONE 

Feaud. 
guaeantt. 

PLIADINOf  43,  44. 


PRIVATE  ROAD. 
See  RoADf  and  Beidoie. 

PRIVILEGE. 

See  CouET  or  a  Jubticb  or  tbb  Peace, 
10. 
WiTNiaStL 

PROCHEIN  AMI. 
See  PEAonoB,  17, 18. 


FROMIS& 
See  AoTRUf. 
Plbadimo,  1. 

PROMISSORY  NOTE. 

See  Bills  or  Ezchanqb  akd  PhoMMso* 
ET  Notes. 
CoMM iwionbee  or  HmiWAiB,  3. 

6oErOEATION,2,  3. 

Paetnbeship,  1  to  5,  7. 

PROPERTY. 

1.  If  one  wrongfully  take  anothei'flifrEm 
and  manufacture  it  into  whiaky,  the 
property  is  thereby  changed,  and  the 
whisky  belongs  to  tho  manu&ctBrer. 
Silebury  4*  ^olkine  v.  JfcCooii  4* 
Sherman,  4525 

3.  Where  the  wheat  of  A.  was  mixed 
with  that  of  B.,  by  being  put  into  a 
common  bin  with  the  consent  of  both 
parties,  and'  B.  afterwards  sold  the 
whole ;  held,  that  the  intenmiztiue 
created  a  tenancy  in  common  between 
them,  and  that  the  sale  by  B.  rendered 
him  liable  to  A.  in  trover.  Nowlem  ▼. 
CoU,  461 

See  Dedication. 
Ejectment,  8. 
Laecent,  1,3. 

pAETNBEfiHir,  4. 

Seneca  Indians. 


PROTECTION  BY  PROCESa 
See  OvfiOB  and  Omont  U  ^ 

R 

BAIL410AD. 

See] 


RECEIPT. 
See  RmcTDT,  19. 
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bECOGNIZANCE. 

Am  Ceiminal  Law,  6. 
Disorderly  Pbemnb. 
Maucxoub  pRosBoonoif,  9. 


RECORD. 

See  EviOBNCB,  10. 
Praotios,  37,  38. 


•    RECORD,  COURT  OF. 
See  Limitations,  SrAtoTE  of,  S. 

RECORDING  ACT. 
See  Deed,  6,  7. 

REDEMPTION  OF  LANDS. 

1.  tinder  the  act  of  18S0,  relating  to  the 
redemptiun  of  lands  sold  on  execution, 
a  creditor  whoso  judgment  was  a  lien 
on  only  a  part  of  tho  premises  Bold, 
acqnired  no  nght  to  redeem  the  whole. 
Huntineton  and  another  v.  Forkeon, 

149 

3.  The  provision  in  the  revised  statutes 
griving  this  right  applies  only  to  sales 
made  after  the  1st  of  January,  1830, 
and  was  not  intended  to  operate  retro, 
speetively  so  as  to  interfere  with  pur. 
chases  previously  made.  id 

3.  Accordingly,  where  real  estate  was 
sold  on  execution  in  October,  1829, 
and  a  judgment  creditor,  whose  lien 
extended  only  to  a  portion  of  tho  prop. 
erty  sold,  sought  to  redoem  the  whole 
under  the  revised  statutes ;  held,  that 
be  had  no  such  right  id 

4.  A  creditor  can  in  no  case  redeem  by 
virtue  of  a  lien  upon  a  portion  of  the 
debtor's  property  not  sufficiently  de- 
scribed in  tho  snerifT's  advertisement 
&«.    Per  Root,  senator.  id 

5.  Whether  a  renUeharge  reserved  open  a 
lease  in  fee  can  be  sold  on  execution 
as  real  estate  and  redeemed  by  a  end. 
itor,  quere,  id 

See  JuDGMElfTS  AND  EXECUTIONS,  4. 


REFERENCE. 


1.  Notwithstanding  the  referees  appoint- 
ed  in  a  cause  have  lost  all  power  over 
it  by  granting  improper  adjournment* 
or  otherwise,  the  plaintiff  cannot  pro. 
ceed  to  tri^l  at  the  circuit  without  first 
obtaining  leave  from  the  court  Jack, 
eon  V.  IveOt  360 

2.  Tho  court  will  order  a  special  report 
of  referees  to  be  sent  back,  if  the  cir. 
cumstances  of  tho  case  appear  to  re. 
quire  it,  with  instructions  to  state  the 
reasons  or  grounds  on  which  any  par. 
ticular  claim  of  either  party  was  allow, 
ed'or  disallowed.    Stafford  y.  Bacon, 

264 

3.  A  cause  is  not  referable  unless  the  trial 
of  it  will  require  the  examination  of  an 
accounty  in  the  ordinary  acceptation 
of  the  term,  though  many  items  of 
damage  be  involved.  Van  Reneeelaer 
and  others  v.  Jewett^  373 

4.  In  covenant  on  a  lease  reserving  an 
annual  rent  payable  in  graip,  fowls 
&c.,  the  declaration  claimed  the  rent 
for  nine  years,  and  the  defence  set  up 
did  not  go  to  the  items  of  the  plain, 
tiff  *s  claim,  but  denied  that  the  dcfen. 
dant  was  ever  liable  :  Held^  that  the 
cause  was  not  referable.  id 

5.  Otherwise,  if  there  had  been  payments 
in  money  or  other  things,  and  the 
qoestipn  was  whether  any  part  or  how 
much  of  the  rent  remained  in  arrear. 
SembU.  id 

6.  Where  a  circuit  judge  has  ordered  a 
reference,  this  court  may  review  his 
decision  and  revoke  the  «)rder.  id 


RELEASE. 

.  Where  a  suit  is  necessarily  prosecuted 
in  the  name  of  one  who  has  no  interest 
in  the  demand,  the  rights  of  the  real 
owner  will  be  protected,  even  at  law, 
from  a  release  executed  by  the  nomi- 
nal plaintiff  to  the  defendant,  after  the 
latter  has  been  notified  of  the  true 
state  of  the  case.  Fer  Bronson,  J. 
Tinutn  Y.  Leland,  impleaded  with 
Clark,  237 


2.  Dfit  the  coDft  will  not  ntstien  mm- 
murily,  by  ordering  the  release  to  be 
given  up  and  cancelled,  onless  the 
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case  is  sach  that  the  matter  canoot  be 
tried  in  the  usuaJ  course  of  Utigation. 

id 

3.  Whether  the  owner  of  a  demand  who 
migrht  sue  in  his  own  name,  but  sues 
in  the  name  of  another,  without  his 
consent,  is  entitled  to  protection  a^inst 
the  acts  of  the  nominal  plaintiff,  quere. 

id 

See  AccoiTNT  Stated,  3. 

EXECUTOES    AND    AdHINISTRATORS, 

15. 
Witness,  10. 


RELIGIOUS  SOCIETIES. 

See  Contract,  4,  5. 
Evidence,  10. 


REMOVAL' FROM  OFFICE. 
See  SflERirr,  1. 

RENT. 

See  Landlord  and  Tenant. 
Reference,  4,  5. 
Replevin,  I  toll,  23,24. 

RENT-CHARGE. 
See  Redemption  of  Lands,  5. 

REPLEVIN. 

1.  An  avowry  in  replevin  that  the  goods 
were  taken  by  way  of  distress  for  rent, 
need  not  expressly  show  that  the  dis- 
tress was  mftde  by  an  officer,  nor  that 
the  proper  affidavit  was  annexed  to 
the  warrant  Webber  and  Cody  v. 
Shearmant  20 

2.  The  cases  of  Christman  v.  Floyd,  (9 
Wend.  340,)  and  Burr  v.  Van  Bus- 
kirk,  (3  Cowen,  263,)  commented  on 
and  explained.  id 

3.  Though,  since  2  R,  S.  529,  $  41,  an 
avowry  that  the  goods  were  taken  by 
way  of  distress  for  rent  need  not  set 
forth  the  landlord's  title  in  detail,  nor 
naine  any  person  certain  as  the  tenant, 


it  must  show  all  the  essential  &cts 
giving  the  right  to  distrain.  tiiU  v. 
Stocking,  277 

4.  Where  an  avowry  was  that  the  goods 
were  taken  by  way  of  distress  for  rent 
due  from  one  W.  who  occopiod  as  ten- 
ant in  virtue  of  a  certain  demise  Slc^ 
without  stating  that  tlie  tenancy  was 
under  the  defendant,  or  any  other  per- 
son from  whom  ho  derived  title  ;  held, 
insufficient,  inasmuch  as  it  did  not 
show  that  the  defendant  was  landkHtl. 

id 

5.  Held  further,  that  though  the  plauitiff 
pleaded  over,  thus  assuming  that  the 
relation  of  landlord  and  tenant  was 
sufficiently  set  forth,  and  the  defendant 
obtained  a  verdict  and  judgment,  the 
defect  in  the  avowry  was  fatal  on  er- 
ror. '  id 

6.  An  avowry  setting  up  a  distress  oo 
parcel  of  the  demised  premises  most 
show  the  facts  esiential  to  the  land- 
lord's right  to  distrain  with  as  much 
certainty  as  an  avowry  relating  to  the 
wfiole,  id 

7.  The  omission  of  the  requisite  aver- 
ments cannot  be  aided  by  setting  forth 
the  distress  warrant  and  affidavit,    t^ 

8.  It  is  not  necessary  to  set  forth  the 
warrant  and  affidavit  in  the  aTOwrr, 
but  a  gencml  averment  of  the  distress 
is  sufficient.     Per  Cowen,  J.  id 

9.  In  replevin,  a  verdict  in  favor  of  the 
defendant  both  on  the  plea  of  not 
cepii  and  on  an  avowry  for  rent,  is  er- 
roneous. If  the  avowry  is  sustained, 
the  verdict,  on  the  issue  of  noa  eefU 
should  be  for  tlie  plaintiffi  id 

10.  In  an  avowry  for  rent,  if  the  defen- 
dant set  forth  the  name  of  the  penoo 
claimed  to  be  tenant,  in.<;tcad  of  arail- 
ing  himself  of  the  statute  in  this  par- 
ticular, he  will  be  bound  to  prove  the 
allegation  as  laid.    Per  Cowen,  J.  id 

11.  If  the  plea  to  such  an  avowry  be 
that  the  tenancy  of  the  person  named 
had  ceased,  by  assignment  Slc^  hekn 
the  time  for  which  the  rent  accroed, 
and  issue  be  joined  thereon,  the  plain- 
tiff has  a  right  to  prove  the  allegatioo, 
though,  independent  of  the  state  of  the 
pleadings,  and  upon  the  meriti  as  dif- 


closed  by  the  evidenee,  the  allegatioD 
appears  to  be  immaterial.  id 

13.  On  the  death  of  a  plaintifTm  repler. 
in,  tlie  fiuit  abates,  and  cannot  be  re- 
vived by  »eire  facias.  Per  Bron. 
SON,  J.  Burkle  and  Grebhard,  exeat- 
tort^  ^e,  V.  JLuce,  558 

^3.  The  defendant  has  no  remedy  in 
BQch  case  upon  the  replevin  bond. 
Per  BaoNSON,  J.  id 

14  Goods  belonging  to  A.,  having  been 
levied  on  by  virtae  of  a  fi.  fa.  against 
him,  were  afterwards  taken  from  the 
siferiff  under  a  writ  of  replevin  in 
favor  of  B.,  to  whom  they  were  de- 
livered, and  who  died  {)ending  the 
suit;  whereupon  the  sheriff  re-took 
the  goods  from  the  possession  of  B.'s 
executors,  claiming  to  hold  them  by 
virtue  of  the  original  levy,  and  they 
brought  replevin  against  him.  Held, 
that  the  replevin  by  B.  gave  him  only 
a  temporary  right  of  possession,  which 
ejrpired  when  the  suit  abated;  and 
that  the  retaking  by  the  shcrifT  was 
lawful  id 

15.  But  as  to  a  third  person  who  has  ac 
quired  rights  under  the  plaintiff  in  re. 
plevin  during  the  pendency  of  the 
action,  the  Ben  of  the  execution  is 
gone,  and  the  sheriff  cannot  re-take 
Uie  goods.    Semble.  id 

16.  The  cases  of  Bradyll  v.  Ball,  (I 
Bro.  Ch,  Rep.  427,)  Woglam  v.  Cow. 
perthwaite,  (3  Dall,  68,)  Frey  v. 
JLeeper,  (3  id.  131,)  and  Acker  v. 
White,  (25  Wend.  614,)  commented 
on  and  explained.  id 

17.  Replevin  in  the  detinet,  as  well  as 
the  eepitf  will  lie  for  a  wrongful  taking 
of  goods,  without  previously  demand, 
ing  them.    Pierce,  adm^r  of  Post,  v. 
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19.  Held  ibrtber,  that  a  receipt  signed 
by  C,  and  dated  at  or  about  the  time 
of  the  delivery  of  the  note  to  him,  ac- 
knowledging that  it  was  left  by  A.  for 
collection,  was  not  per  se  evidence  of 
the  fact.  id 

20.  A  defendant  in  replevin  who  sue. 
ceeds  at  the  trial  under  the  pica  of 
non  detinet,  on  the  sole  ground  that 
the  property  should  have  been  de- 
manded before  suit  brought,  is  not 
entitled  to  judgment  for  a  return,  or 
for  the  value  of  the  property.  id 

21.  In  order  to  entitle  the  defendant  to 
judgment  for  a  return  &c.  under  the 
plea  of  non  detinet,  he  must  succeed 
upon  both  branches  of  the  issue ;  and 
^ere  whether  such  judgment  is  prop- 
er  even  then,  unless  there  be  some 
other  plea  or  notice.  id 


Van  Dyke, 
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18.  A.  having  wrongfully  taken  a  note 
belonging  to  B.  from  his  possession, 
ailerwards  delivered  it  to  C,  an  attor- 
ney  at  law,  and  B.  then  brought  re- 
plevin in  the  detinet  against  C,  with, 
out  any  previous  demand  :  Held,  that 
B.  was  entitled  to  recover,  unless  C. 
received  the  note  bona  fide,  and  for  a 
lawful  purpose,  e.  g.,  to  collect ;  and 
that  the  onus  of  proving  this  lay  upon 
him.  '  id 


22.  In  replevin,  the  affidavit  and  bond 
required  by  2  R.  S.  523,  ^  7,  are  es- 
sential to  the  sberifT's  right  of  execut- 
ing the  writ  Milliken  v.  Selye  and 
Lunt,  623 


23.  To  an  avowry  that  the  goods  in 
question  were  taken  by  way  of  dis. 
tress  for  rent  while  on  the  demised 
premises,  the  plaintiff  pleaded  a  prior 
seizure  under  a  writ  of  replevin  issued 
in  hi»  favor  against  the  tenant,  and 
that  the  defendant  took  the  goods  bo. 
fore  a  reasonable  time  had  elapsed 
for  their  removal ;  but  the  plea  did  not 
show  that  any  afiidavit  or  bond  was 
ever  delivered  to  the  officer  bv  whom* 
tlie  writ  was  executed.  Held,  that 
the  plea  was  bad.  ,id 

24.  After  the  seizure  of  property  on  da. 
mised  premises  by  virtue  of  a  writ  of 
replevin,  it  is  to  be  deemed  in  custodi^ 
am  legis,  and  is  therefore  not  liable 
to  distress  for  rent  until  a  reasonable 
time  for  its  removal  shall  have  elapsed. 
Semble.  ^  id 

See  Costs,  1 1,  12. 

Pleading,  35  to  39,  47, 48. 
Principal  and  Agent,  4, 5. 


REQUEST. 

See  Action. 

Banks  and  Banking,  3. 
RsPLEviN,  17, 18,  20. 
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RES  INTER  AUOS  ACTA. 


8m  FoMMKtL  Sorr,  7, 8. 
Mb81is  PRoim,  4, 5. 

PAETRSMHir,  7,  6. 

Plbadxno,  14  to  17. 


RETAINING  FEE. 
Set  CO0TB,  J  5. 

RETURN. 

5m  Jdsticc  or  thb  Piaob. 

Practice,  15. 
Sheriff,  2  to  5. 

ROADS  AND  BRIDGE& 

1.  If  a_priyate  road  be  laid  out  pursuant 
to  1  iC.  iS.  513,  §  77,  with  the  consent 
of  the  owner  of  the  land,  the  woceed- 
inff  will  be  valid.    Baker  v.  Braman, 

*  47 

9.  The  consent  of  the  owner  need  not  be 
in  writing,  but  may  be  by  parol        id 

3.  Where,  after  the  laying  out  of  a  pri- 
yate  road  pursuant  to  the  statute,  and 
the  assessment  of  the  owner*s  damages, 
he  brought  an  action  to  recover  them ; 
held,  a  sufficient  manifestatioa  of  his 
consent,  and  that  the  applicant  for  the 
road  was  liable.  id 


4.  The  owner  may  recover  the  damages 
assessed  in  such  case  by  an  action  of 
aemtmpait,  id 

See  Albany,  Citt  of. 

Commissioners  of  Hiohwats. 
Court  of  a  Justice  of  the  Peace, 

11. 
Franchise,  2  to  4. 
WATBRvusf  Turnpike  Comfant. 


ROSSIE  GALENA  COMPANY. 
See  Corporation,  5  to  7i 

RULE  TO  PLEADi 
See  Praotioi,  38. 


s 


SALE  AND  DELIVERY. 


See 


Bankrupt  and  Bankrupt  Law,  1. 

Fraudulent  Sale  or  Aaaaoan. 

Guaranty. 

Landlord  and  Tenant,  15. 

Primcipal  and  Agent,  1  to  S^ 


SALT  SPRINGS. 

1.  Under  the  act  "  to  morease  the  reve- 
nues of  the  state,  by  ezteodinc  the 
market  for  salt*'  &c  (^Seee.  L  a/*^, 
p.  242,)  but  one  boant^r  '^  W^^ 
the  same  salt,  though  it  be  ddirved 
at  two  or  more  of  the  places  mentiooeii 
in  the  act    E»  parte  Burnett     397 

2.  Accordingly,  though  a  qnsDtilyrf 
salt,  on  its  aiiival  at  Buffalo  by  wit 
of  the  Kne  canal,  was  thence  ihipped 
by  the  owner  and  sent  to  Uhjttif, 
upon  the  Wabash  and  Erie  caul, 
where  it  was  deUvered;  kdd,  thatba 
was  only  entitled  to  a  boontyef  n« 
cents  per  bushel.  " 


SCHOOL& 
See  Common  ScaooiM^ 

SCIRE  FACIAS. 

See  PRAcmcE,  23. 
ReplsviNi  13« 


SECONDARY  EVIDENCE. 

See  Evidence,  10. 
Practice,  16. 
WrrNBSB,3to7 


SECURITY  FOK  COffW. 
fissPKAcncE,17tol». 

SENECA  INPIANS. 

1,  The  Sen«»nationof  In*i«^^' 
valid  tiUe  to  the  !•■<»•  »»SiJ-  «" 
CattaaiigM  ^MernWf  '"^ 


the  pre-emptioa  right  ceded  to  M( 
dnuettB  by  the  awaid  or  coovention 
of  December  16th,  1786.    Ogden  and 
FtUowt  Y.  Lee  and  EUeworth,     546 

2.  -Accordingly,  where  the  plaintiff,  ha-^ 
ing  pnrchased  all  the  interest  of  Mv- 
■achosetts  in  those  lands,  brought  tro- 
▼er  for  a  quantity  of  saw-logs  which 
the  Indians  bad  cut  thereon  and  sold 
to  the  defendants ;  held,  that  the  lat- 
ter acquired  a  valid  title,  and  that  the 
aetion  could  not  be  maintained.       id 


SERVANT.   . 
*  See  NsGUOBNCit  3,  3. 

SERVICE  OF  PAPERS. 

Sm  FkAonos,  1,  3,  25  to  39,  31,  34 
to  36. 

SET-OFF. 
See  pRAonoi,  1  to  3. 

SEVERANCE  OF  DEMAND. 
See  FouiER  Suit,  1, 2. 

SHERIFF. 

1.  Where  a  sheriff  elected  by  the  people 
18  removed,  and  a  person  appointed  to 
discharge  the  duties  of  the  office  pur- 
suant U)lR.  S,  124,  $  49,  the  gover- 
nor may,  at  any  time  before  a  new 
sheriff  is  elected,  remove  the  person  so 
appointed,  though  no  charges  are  pre- 
ierred  against  hmi,  and  appoint  anoth- 
er in  his  place.  The  People,  ex  rel. 
Faxton,  v.  Parker,  49 

2.  In  an  action  against  the  sheriff  for 
n^lecting  to  return  a  fi,  fa.,  the  plain- 
tiff is  ort;^  facie  entitled  to  recover 
the  whole  amount  due  on  his  judg- 
ment, upon  proving  the  alkved  neg- 
lect, without  showmg  that  the  defen- 
dant in  the  ji  /a.  had  sufficieDt  piopb 
erty  to  satisfy  it  Pardee  v.  Robert- 
eon^eher^  ^  550 

Vol.  VI.  89 
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3.  The  fact  that  the  defendant  in  the 
ji/tf.  had  not  sufficient  property,  may 
be  jhown  by  the  sheriff  in  mitigation 
of  damages.  id 

4.  Where  the  sheriff  ^ves  evidence  of 
this  fact,  the  plaintiff  may  prove  the 
converse,  although  the  declaration  con- 
tains no  averment  on  the  subject     id 

5.  No  action  lies  against  a  sheriff  at 
common  law  for  neglecting  to  return  a 
jHfa.    Per  Nelson,  Ch.  J.  id 

See  Bankrupt  and  BANDturr  Law,  5, 6. 

JUDQMENTB  AND  ExBOUTIONSL 

Landloiid  and  Tenant,  10  to  14 
OmcB  and  Officer,  3  to  8l 
Pledge. 
^     Practice,  15. 

Rbdehftion  of  Lands. 
Replevin,  14, 15,  23  to  34. 


SHIPS  AND  VESSELS. 

See  Lien,  2,  3. 

Mortgage  of  Vessels. 


SLANDER. 

1.  In  an  action  for  slander,  the  plaintiff 
may  show  that  the  words  laid  in  the 
declaration  were  repeated  on  various 
occasions,  although  the  declaration 
contains  but  one  count  Root  v. 
Lowndes,  518 

2.  Actionable  words  different  from  those 
laid  in  the  declaration,  however,  can- 
not be  given  m  evidence,  unless  the 
statute  of  limitations  has  run  in  respect 
to  them.  id 

3.  Whether  such  words  can  be  given  m 
evidence  even  where  the  statute  of 
limitations  has  run,  quere.  id 

4  The  cases  of  Thomae  v.  CroetDell,  (7 
Johne,  264,)  and  Inman  v.  Footer,  (8 
Wend,  602,)  commented  on  and  dis- 
approved, id 

See  Pleading,  33. 


SOUTHOLD. 
See  Corporation,  4. 
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BPECinCATION. 
See  TttorEMTT,  1. 

STATE. 
See  BiLLi  or  Exchange  and  Peomu- 

BOET  N0TE8,    1. 
COEfOEAnON,  2,  3. 

Paetieb  to  Actions,  1. 

STATUTE  OF  FRAUDS. 
See  Dedication,  6. 

LlCBNUB. 

Pleading,  1. 

STATUTE  OF  LIMITATIONS. 

See  Ejectment,  5  to  7. 

Limitations,  Statute  orv 
Pleading,  45,  46. 
Peacticb,  6,  7. 
Slandbe,  2  to  4. 

STATUTES. 

1.  Tlie  maxim  fdlea  demonetroHo  non 
noeet  applies  to  statutes  as  well  as  to 
deeds  and  wills.  Per  Beardsley,  J. 
The  Watenliet  Turnpike  CompamiYs 
M*Kean,  616 

8.  Where  one  statute  is  referred  to  in 
another  by  several  descriptive  particu- 
lars, some  of  which  are  manifestly 
fidae,  and  others  true,  the  former  may 
be  rejected  as  surplusage,  provided  the 
remamder  is  sufficient  to  show  clearly 
what  was  meant.  to 

See  Albany,  Cmr  or. 

AmBrrRATiON  and  Award,  1,  3. 

BANXEurr  and  Bankeuft  Law. 

Banes  and  Banking. 

Canals. 

Common  Schools. 

coetoeation. 

CouET  or  A  JusnoB  or  thi  P^qb. 

Deed,  1,  2,  7. 

DVOEDEELY  PeESONS. 

DivnuoT  Attoenbt. 
Ejbotment,  3  to  9. 

EVIDBNOB,  10. 

Ezbodtqes  and  ApiknfmmATOBa,  1 
to  12, 16. 

FOABION  CoEPOEATIOIf. 

Fobobet. 


See  Feanoribb. 

F^UDULBNT  Sale  oe  i 
Infant. 

JudOMBNTS  AND    EXBOVmOMBv  I«  fly 

4  to  6,  a 
Landloed  and  Tenant. 
Lien,  2,  3. 
Mebnb  PEorrrs. 
MoETOAGE  or  Lands,  2,  3,  6. 
Non-Imfeisonment  Aor. 
Paetnebbrip,  9  to  11. 
Pleading,  7,  8,  49,  50. 
Pledge. 

Principal  and  Agent,  4»  & 
REDEMprioN  or  Lands. 
Replevin,  3,  22, 23. 
Roads  and  Beidobs. 
Salt  SpRDros.  . 

Sherift,  1. 

Wateevldbt  Tdrnpsb  Compaht. 
Widow. 


STATINO  PROCEEDINGS. 

See  Bankeupt  and  Bankrupt  Law.  % 
3;  6, 11  to  15. 
Damages,  3,  4. 
OrncB  AND  OmcBE,  6  to  8. 
Practice,  14, 30, 34  to  36. 


STOCKHOLDER. 
See  Banks  and  Bankino,  3  to  17. 

COEPORATION,  5  to  7. 

Mandamus. 

Parties  to  Actions,  7. 


8UBSCRIBINO  WITNBaa 

See  ARBrnuTioN  and  Awabis  S- 

Witness,  2  to  7. 


SUMMARY  PROCEEDINGS  TO 
REMOVE  TENANT. 

See  Landlord  and  Tenant,  5  to  9i 
18  to  2a 


8UMMON& 

See  Coobt  or  a  JusnoBov  ti 
21  to  93, 96, 27. 
Landlord  and  Tbnawt,  8. 9. 


INDKt 


70T 


SUPERIOR  COURT  OF  THE  CITY 
OF  NEW-YORK. 

6m  JuftiBDiCTioM,  8  to  4 


SUPERSEDEAS. 

See  pRACTXCK  m  thk  Court  of  Er- 
rors, 2  to  4. 


SUPERVISORS. 

1.  BoRrds  of  supervisors,  in  anditingr  Rnd 
allowing  accounts,  are  limited  to  the 
^powers  conferred  upon  them  by  stat- 
ute.    The  PeopUf  ex  rel,  Merriil^  y. 
Lawrence,  ehamberlain,  ^.         244 

9.  If  the  subject  matter  of  the  aecomit 
be  within  the  jurisdiction  of  the  board 
of  supervisors,  and  they  allow  it,  the 
county  treasarer  has  no  right  to  refuse 
payment  on  the  ground  that  the  allow- 
ance was  for  too  much,  or  Wfui  made 
upon  insufficient  evidence.  id 

3.  Otherwise,  if  it  appear  on  the  face  of 
the  account  that  the  subject  matter 
was  not  withid  the  jurisdiction  of  the 
board.  id 

4.  Accordingly,  where  a  justice  of  the 
peace,  after  being  impeached  before  a 
county  court,  was  tried  and  acquitted, 
and  then  presented  a  claim  against  the 
county  for  the  expenses  of  his  defence, 
which  the  board  of  supervisors  audited 
and  allowed;  heldj  on  motion  for  a 
mandamue  to  compel  the  treasurer  to 
pay,  that  the  board  of  supervisors  ex- 
ceeded their  jurisdiction  in  allowing 
the  claim,  and  that  the  treasurer  did 
right  in  withholding  payment  id 

5.  Even  had  the  allowance  by  the  board 
been  authorized,  and  pajmient  im. 
properly  withheld,  the  remedy  of  the 
claunant  was  not  by  mandamue^  but 
by  action  against  the  treasurer.        id 


SURETY. 

See  Bankrupt  and  Bankrupt-Law,  16 
to  18. 
DnoRDERLT  Persons. 
Fraud. 
Guaranty. 
PLBADma,  49, 44. 


SURROGATE. 


5e«*Eu0UT0RP    and    AsHINflmATOUft 

13tol& 


TAXATION  OF  COSTS. 
See  Costs. 

EXXCUTORS  AND  ADMINISTRATOBly  6. 


TENANT. 

See  Landlord  and  Tenant. 
Rrplevin,  1  to  ll,23pd4 


TENANT  BY  THE  CURTESY. 

See  Adverse  PosiEsnoN,  9. 
Deed,  3. 


TENANT  IN  COMMON. 

See  Adverse  Possession,  1. 
Ejectment,  5  to  9. 
Property,  3. 


TENDER. 
See  MoRTOAGK  or  Lands,  I,  8. 

THEFT. 
See  Larceny. 

TITLE  BY  ACCESSION. 
See  Property. 

TITLE  TO  LAND& 

See  Court  or  a  Justice  of  the  Feaoe, 
3,  4, 11  to  13»  15, 1& 


TOLL. 

I  See  FRANcmsB. 

'         Watrrvust  Tdrnyiki  Oohmmt. 
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TOWNS. 


Set  ComamoKEMM  or  Hkibwati. 

CORPOKATION,  4. 

CODET  OF  A  JuvnOK  OF  TBE  PBACB, 

5,6. 
Dkhigation. 


TREASURER. 


Set  SUPEEVIBOBl. 


TRESPASS. 

See  Court  or  a  JuericE  of  the  Pbagb, 
3,  4, 11  to  16. 
Damaoeb,  1  to  4. 
LaKdlord  and  Tenant,  SO. 
License. 
Mesne  PKOFrrs. 
OmcE  AND  OrncBR. 
Pleadino,31,  40.  42. 
Practice,  24. 


TROVER. 

See  Carrier,  4,  5. 

Former  Suit,  4. 

PARTNERSmP,  5  to  8. 

Practice,  10. 
Property. 
Seneca  Indians. 


TRUST  AND  TRUSTEE. 

See  Action,  3. 

FYuudvlent  Sale  or  Assiorment, 
5  to  10. 


TURNPIKE  COMPANY. 
See  Watertubt  Turnfike  Comfant. 

u 

USAGE. 

See  Bnu  of  Ezohangb  and  PROMmo. 
RT  Notes,  7. 
Carrier,  1  to  3. 
Dbed,  1,  2. 
guarantt,  5. 


USURY. 


1.  The  defence  of  usury  is  one  not  fiifw- 
ed,  and  a  defendant  seeking  to  a?iil 
himself  of  it  most  take  care  to  let  it 
up  at  the  proper  time  and  in  the  proper 
manner ;  especially  if  his  object  be  to 
call  the  phiintiff  as  a  witoess,  under 
the  act  of  May  15th,  1837.  Per  Bsos- 
SON,  J.  Looett  y.  Cowman,  imjlud. 
ed,  4-c.  233 

2.  Accordingly,  where  the  defendant, 
intending  to  avail  himself  of  the  testi. 
mony  of  the  plaintiff,  gave  notice  of 
the  defence  of  usury,  but  the  affidavit 
verifying  the  notice  turned  oat  to  be 
insufficient,  the  court  refused  an  tf. 
plication  for  leave  to  amend  by  an- 
nexing a  new  affidavit  to  the  notiGe.  U 

See  BiLui  of  EzcaANOE  and  Proxbiol 
RT  Notes,  16. 
Prachce,  7. 


«« VALUABLE  CONSIDERA. 
TION.;» 

See  Bnxs  of  Ezchakoe  and  PRtnosto- 
RT  Notes,  2  to  6, 11,  12, 16. 


VARIANCE. 

See  Court  of  a  Justice  of  the  Pbaci, 
26, 27. 
Ejectment,  9. 
Guaranty,  2  to  6. 
Larceny,  2. 
Marriage. 
Pleading,  31,  32. 


VENDOR  AND  VENDEE. 

See  Assumpsit. 

Bankrupt  and  Bankrupt  Law,  1. 
Fraudulent  Sale  or  AssroNMHiT. 
Judgments  and  EIxecdtionb,  7, 6. 
Landlord  and  Tenant,  15. 
Principal  and  Agent,  1  to  3. 


VENIRE  DE  NOVO. 
See  EiBOB,I«6i 


VENUE. 

S§e  JuuBDionoif . 

Pleadino,  40to43. 
Peaotice,  34  to  3& 


VERIFYING  PLEA,  Slc 
Set  Pkaotioe,  11, 13. 

USORT. 


VESSELS. 
St  LxsN,  2,  3. 

MORTOAQE  or  VsSSEIfl. 


INDE3L  •JTQQ 

WATERVLIET  TURNPIKE  COM- 
PANY. 

1.  The  WatervUet  Turnpike  Gompanj 
IB  not  mbjeet  to  the  raitrietions  im^ 
pMed  by  1  R.  S,  584,  «  36.  The 
Watervliet  Turnpike  Cempamy  y. 
Jtf'iTean  616 

3.  Accordingly,  in  an  action  brought 
by  the  company  to  reooyer  the  penuty 
|riyen  by  1  R.  S,  588,  §  55,  for  paaa. 
ing  round  their  gate  in  order  to  ayoid 
the  payment  of  toll ;  held^  that  they 
were  entitled  to  recoyer,  notwithstand. 
ing  the  defendant  liyed  within  a  mile 
of  the  gitte.  id 


VILLAGE. 
See  WiTNBM,  8. 

w 

WAIVER. 

See  CoNSTiTUTioMAL  Law,  2. 

Court  of  a  Justice  or  the  Peace, 

10,  12  to  14,  17  to  30, 36,  27. 
Executors  and   ADMiKisTRATORa, 

5,6. 
Jurisdiction,  4. 

LOBN,  1. 

WARRANT. 

See  Court  or  a  Justice  or  the  Peace, 
10. 
Criminal  Law,  1  to  5. 
•     Non-Imtrisonment  Act. 

WARRANT  OF  ATTORNEY. 

See  Husband  and  Wife. 

Judgments  and  Executions,  1,3. 


WARRANTY. 
See  pRoroxFAL  and  Aobnt,  1  to  3. 

WATER. 
See  Lease. 


WAYS. 

See  Dedication,  1. 

WIDOW. 

1.  The  articles  exempted  by  statute  in 
favor  of  the  family  of  a  man  who 
dies  leaying  a  widow  and  minor  chiL 
dren,  (2  R.  S.  83,  ^§  9,  10,  Seee,  L. 
of*A2j  p.  194,  §  2,)  are  to  remain  in 
Uio  widow's  possession  so  long  as  she 
is  able  and  willing  to  keep  up  the 
family  circle,  and  proyide  suitably  for 
the  minor  children.  Scofield  v.  Seo. 
field,  642 

2.  If  the  children  leaye  the  widow  du- 
ring their  minority,  contrary  to  her 
wi^es,  and  without  any  fault  or 
omission  on  her  part,  she  is  still  enti. 
tied  to  the  possession  of  the  property 
until  they  arrive  at  full  age,  though 
they  are  proyided  for  by  another,     id 

3.  Otherwise,  if  it  appear  that  they  left 
in  consequence  of  improper  treatment 
on  the  part  of  the  widow.    Semble.  id 

4.  The  rule  on  this  subject  is  the  same, 
whether  the  widow  be  the  mother  or 
step-mother  of  the  children.  id 

See  Dower. 


WILL. 

E.  died  in  1798,  haying  by  his  last  will 
and  testament  deyiMd  a  farm  to  his 
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ion  Medcef,  hk  heini  and  nmpm 
forerer,  and  another,  farm  to  his  son 
Joaq>h,  in  like  manner.  The  will 
contained  this  olaaae :  "  It  la  my  will, 
and  I  do  order  and  appoint,  that  if 
either  of  my  sons  shoald  depart  this 
life  without  lawful  ismie,  his  share  or 
part  shall  go  to  the  surviTor."  In 
1801,  the  dieriff  sold  all  the  estate 
which  Medcef  then  had  in  his  share, 
by  virtue  of  a^.  fa.  against  him  ;  and 
Joseph  died  in  1813,  leaving  Medcef 
surviving.  Held;  that  the  estate  de. 
vised  to  Medcef  was  a  base,  qualified 
or  determinable  fee,  which  bec€une  a 
fee  simply  on  the  death  of  Joseph,  and 
belonged  to  W.     Waldron  v.  Oianini, 

601 


See  InrANT. 

Statutes,  I. 


WITNESS. 

1.  The  publie  prosecutor  has  no  right  to 
object,  on  the  trial  of  an  indictment, 
that  a  question  put  to  one  of  the  wit- 
nesses calls  for  an  answer  tending  to 
expose  him  to  criminal  punishment; 
this  being  an  objection  which  the  wit- 
ness  alone  is  authorized  to  make. 
Ward  T.  The  People,  144 


2.  In  order  to  prove  an  attested  deed, 
the  subscribing  witness  must  be  call- 
ed, if  within  me  reach  of  process  and 
in  a  situation  to  be  swom ;  and  neith- 
er the  testimony  of  the  party  to  the 
instrument,  nor  his  admissions  out  of 
court,  can  be  received  as  a  substitute. 
Per  Bronson,  J.  HoUenback  v.  Flem- 
ing, 303 

3.  Nor  can  the  party's  answer  to  a  bill 
in  chancery  b«  received  as  a  subeti- 
tute.    Per  Bronson,  J.  id 


4.  A  mtbscribing  witneae,  within  the 
meaning  of  the  rule,  is  one  who  was 
present  when  the  instrument  was  exe- 
cuted, and  who  at  that  time  subscrib- 
ed  his  name  to  it  as  a  witness  of  the 
execution.    Per  Bronson,  J.  id 


S.  The  witness,  however,  need*  not  be 
present  at  the  moment  of  executioii ; 


but  if  called  in  immediately 
wards,  and  requested  by  the  partjee  to 
attest  the  instrument,  the  execution 
by  them,  and  his  act  of  subscribing, 
unll  bei  regarded  as  parts  of  the  same 
transaction.    Pb*  Bronson,  J.  id 


6.  Otherwise,  if  the  witness  snbscribe 
afterwards  without  being  requested 
by  the  parties,  though  he  was  pres- 
ent at  the  time  of  execution,  and  has 
since  heard  the  parties  acknowledge 
the  instrument  to  be  theira  Per 
Bronson,  J.  id 


7.  The  case  of  Jackson  ex  detn.  Parker 
V.  Phillipe,  (9  Cowen,  94,)  so  far  as 
it  holds  that  one  who  affixes  his  nams 
to  an  instrument  after  its  execution, 
without  bein^  requested,  is  a  good 
subscribing  witness,  disapproved.  Per 
Bronson,  J.  id 


8.  The  inhabitants  of  an  incoiporated 
village  are  competent  witnesses  for  the 
corporation.  Hunter  y.  The  TrtuUet 
of  Sandy  HiU,  407 

9.  In  an  action  to  charge  A.,  B.  and  C^ 
as  partners,  for  goods  sold  to  A.  alone, 
it  appeared  that  A.  and  B.  had  assign- 
ed their  property,  in  trust  to  paj  the 
debti  due  from  them,  **  jointly  and  sev- 
erally, or  where  either  was  endoiver  or 
surety  for  the  other;**  that  the  as- 
si^ees  had  debts  against  the  aasignafs 
jointly  and  severally;  and  that  the 
assigned  property  was  insufficient  to 
pay  the  debts  cnargcd  on  the  fond. 
Held,  that  the  assignees  were  not 
competent  witnesses  for  the  plaintiff  to 
prove  the  alleged  partnership.  Car- 
penter and  OiU>ert  v.  Creal  and  otk. 
ere,  556 


10.  Where,  in  assumpsit  against  sevetal 
partners,  one  of  them  pleaded  his  dis. 
charge  under  the  banJcrupt  act,  and 
thereupon  a  nolle  proeeqm  was  enter, 
ed  as  to  him ;  held,  that  he  was  a 
competent  witness  for  his  copartners, 
provided  he  Pleased  all  interest  in  the 
surplus  of  his  effects.  Butcher  and 
another  a.  Forman  j-  Johmmn^     583 

11.  Held  further,  that  the  banknipt 
partner  could  not  be  made  liable  to 


INDEX. 


bii  copoitnen  for  contrilratiaQ,  in  case 
tfaey  were  compelled  to  pay.  id 

See  Arbitratioit  and  Award,  8  to  4. 
Costs,  6,20,21. 
Criminal  Law,  6. 
£VIDBNCB,  8,  9, 11. 
Usury. 


••  WRAPPER.»» 
See  Praotici,  31. 
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WRIT  OF  ERROR. 


See  Error. 

PraCTICR  Df  TBB  COVRT  OF  l^^pftiff, 


WRIT  OF  RIGHT. 

See  EjicrmNT,  5  to  7. 


WR0N6.D0ER. 
^^mFropsrtt,  1,3. 
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